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OFFICE OF THE COMMISSIONER OF CENTRAL TAX, CENTRAL EXCISE & SERVICE TAX
Rrserare stewdt smgerarerd, shead) sraer ver ft @R Raa s,
SECUNDERABAD GST COMMISSIONERATE, GST BHAWAN, L .B.STADIUM ROAD
aefiTamr, detaTg BASHEERBAGH, HYDERABAD - 500 004.
Email. adjudication3@gmail.com

OR No0.25/2023-24-Sec-Adjn-ADC (GST)

DIN: 20231056YO000081863E

Date:12.10.2023

Il 33 H. / ORDER-IN-ORIGINAL NO.28/2023-24-SEC-ADJN-ADC(GST)

(Passed by SHRI B. VIJAY, Additional Commissioner of Central Tax, Central

Excise and Service Tax, Secunderabad GST Commissionerate)
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This copy is granted free of charge
for the private use of the person to
whom it is issued.

dieiieyet aw, 2017 & 99 108(1) &
STUR, 4RI 107 ®I IU-URT (1) & dgd

As per Rule 108 (1) of the CGST
Rules, 2017 an appeal to the Appellate
Authority under sub-section (1) of
section 107 shall be filed in FORM GST

_c PRI BT 9 _._ ST & Y APL-01, along with the relevant

B S e mm:m.m_-oH gl m@mm\,: RN documents, either electronically or

7 3T & T H T U SR B SN | otherwise as may be notified by the

o | SITEd i Yeh 3R SUAE P &IGIE | Commissioner of Customs & Indirect

“ | (odie-fgd)  omgadTe, 9adl RS, | Taxes Hyderabad (Appeals-II)

SEYE! YaH, Tad wiead Js, FeiikenT, | Commissionerate, Seventh Floor, GST

.Wmﬁ.@m w@%d Bhavan, LB Stadium Road,

=7 gwmwﬂwo%%owﬂﬂaﬁ e Q&ﬁ wmwﬁomadmmwv E%Muamdmwmu T wawoooour

m“ N 3 ¢ and a provisional acknowledgement

STl ( &RI) @l shall be issued (by the Appellate

depTel| Authority) to the appellant
immediately.

As per Rule 108 (2) of the CGST

Hﬂﬁﬂr 2017 & f3H 108 (2) & | Rules, 2017 the grounds of appeal and

3 STUR BH Sigaet whed-01 # 8 | the form of verification as contained in

U & SMYUR SR AU & ¥Y H 377 | FORM GST APL-01 shall be signed in

26 H Ay T8 T gwaier fu s the manner specified in Rule 26

thereof.
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17(5)] during the period F.Y. 2017-18, 2018-19 & 2019-20 by
M/s. Nilgiri Estates Secunderabad, GSTN 36AAHFNO766F1ZA
-Issuance of Order In Original - Reg.

*hkkhk

INTRODUCTION:

M/s. Nilgiri Estates, 5-4-187/3, 2nd Floor, Soham Mansion, M.G.
Road, Secunderabad, Telangana - 500003 (hereinafter referred as ‘the
assessee’ or ‘the taxpayer’) having GSTN:36AAHFNO766F1ZA are engaged in
the Construction of Residential Complexes & Works Contract Services falling
under the SAC code 9954.

BRIEF FACTS OF THE CASE:
.2 During GST Audit of the books of the accounts of the taxpayer
 conducted in the month of September,2022, covering the period from July

2017 to March 2020, the following discrepancies were noticed;

(I)- Short payment of GST due to adopting wrong method of valuation:
(A). During the course of audit, on verifying the payment of tax towards
the amount received for sale of constructed buildings to customers, it was
found that in the project, the taxpayer has applied the value of land
arbitrarily i.e. approximately half of the total sale value and reduced the
same from the total sale value for arriving the taxable value instead of the
same to be taken as one third of the total amount charged for supply in
terms of the Notification No.11/2017-Central Tax (Rate) dt.28.06.2017. By
not applying the proper method of valuation the taxpayer has short paid the
tax of Rs. Rs.1,21,41,750/- (CGST- Rs.60,70,875/- and SGST
Rs.60,70,875/-) during the period starting from July,2017 onwards.

(B). Statutory provisions during the disputed period is as furnished
hereunder:

(a)- Section 9. Levy and collection.-

(1) Subject to the provisions of sub-section (2), there shall be levied a tax called
the central goods and services tax on all intra-State supplies of goods or services or
both, except on the supply of alcoholic liquor for human consumption, on the value
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charged for such supply. V
Explanation .— For the purposes of paragraph 2, “total amount” means the sum total

of,-
(a) consideration charged for aforesaid service; and

(b) amount charged for transfer of land or undivided share of land, as the case
may be.

(c)- As per the Notification No. 11/2017-Central Tax (Rate) dated
28.06.2017 cited above, GST is payable on the service of construction of
building or civil structure at the rate of 9% and the value of supply of service
shall be two third of the total amount charged for service including transfer

of land or undivided share of land.

(C). Contraventions- In view of the statutory provisions above it was
found that by not following the method for valuation provided in the
notification no. 11/2017-Central Tax (Rate) dated 28.06.2017 as one third of
the total value as the value of land, the taxpayer arbitrarily declared
approximately half of the total value as the value of land, the taxpayer
contravened the provisions of Section 9 of CGST Act,2017 read with
Notification No.11/2017-Central Tax (Rate) dated 28.06.2017 and short paid
the tax of Rs.1,21,41,750/- (CGST- Rs.60,70,875/- and SGST
Rs.60,70,875/-) on the differential value.

(D). Since the taxpayer has not paid the short paid tax amount of
Rs.1,21,41,750/- therefore the discrepancy is brought to notice of them vide
Spot Memo dated 21.09.2022 vide DIN 20220956YS000041414A. Further,
the taxpayer was again communicated regarding the discrepancy vide Final
Audit Report No0.518/2022-23 dated 04.11.2022 and DRC 01A vide
C.No.V/Audit-1I/C-1/28/2021-22/Gr-15 dt. 21.03.2023 issued under the
provisions of Section 73/74 of CGST Act,2017 read with Rule 142(1A) of
CGST Rules, 2017 demanding the short paid tax amount of Rs.1,21,41,750/-
for the period F.Y. 2017-18 (from July,2017) to March, 2020. The taxpayer
did not submit any reply or document evidencing the payment of tax
towards the short paid tax of Rs.1,21,41,750/- for the period F.Y. 2017-18
(from July,2017) to March, 2020. Since the taxpayer has not paid the short

paid tax of Rs.1,21,41,750/- hence, the same is liable to be recovered in
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Spot Memo dated 21.09.2022 vide DIN 20220956YS000041414A. Further,
the taxpayer was again communicated awmmwawdm the discrepancy vide Final
Audit Report No.518/2022-23 dated 04.11.2022 and DRC O01A vide
C.No.V/Audit-1I/C-1/28/2021-22/Gr-15 dt.21.03.2023 issued under the
provisions of Section 73/74 of CGST Act,2017 read with Rule 142(1A) of
CGST Rules, 2017 demanding the short paid tax amount of Rs.19,82,815/-
for the period F.Y. 2017-18 (from July,2017 to March, 2018). The taxpayer
did not submit any reply or document evidencing the payment of tax
towards the short paid tax of Rs.19,82,815/- for the period F.Y. 2017-18
(from July,2017 to March, 2018). Since the taxpayer has not paid the short
paid tax of Rs.19,82,815/- hence, the same appeared liable to be recovered
in terms of Section 74 of CGST Act, 2017 along with interest payable under
the provisions of Section 50 of CGST Act,2017. As the taxpayer has

+ deliberately adopted incorrect lesser rate of tax to avoided to pay tax in their

periodical returns filed with the Department with an intention to evade

- payment of GST, it appeared that the taxpayer is liable for penal action in

terms of the provisions of Section 122(2)(b) read with Section 74(1) of CGST
Act, 2017.

(III)- Short payment of GST on comparison of Tax liabilities declared in
GSTR-1 and GSTR-3B:

(A)- During the course of audit, on comparison of tax liability declared in
GSTR-1 with GSTR-3B it was observed that there is short payment of total
tax of Rs.27,16,554/- (IGST- Rs.0/-, CGST- Rs.13,58,277/- and SGST
Rs.13,58,277/-) during the period of F.Y.2018-19. The details are given
hereunder.

Amount in Rs.

Period GSTR-1 Details GSTR-3B details Tax short paid (GSTR 1- GSTR 3B}
IGST CGST SGST IGST CGST SGST 1GST CGST SGST Total
June,18 0 50.580 50.580 0 0 ) 0 50,580 50,580 1,01,160
March, 19 0 13,07,69 13,0769 26,15,394
0 22,00,571 22,00,571 0 18,92,874 | 8,92,874 7 7
TOTAL, 0o 22,51,151 | 22,51,151 0 18,92,874 | 8,92,874 0 |13,58,277 | 13,58,277 | 27,16,554

As given in the table above, the tax paid in the monthly GSTR 3B returns
filed under Section 39 of the CGST Act,2017 is comparatively less than the
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March,2019, the Tax Payer has contravened the provisions of the Section
39(1); 39(7) & 49 of the CGST Act, 2017.

(D). Since the taxpayer has not paid the differential tax amount of
Rs.27,16,554 /- therefore the discrepancy was brought to notice of them vide
Spot Memo dated 21.09.2022 vide DIN 20220956YS000041414A. Further,
the taxpayer was again communicated regarding the discrepancy vide Final
Audit Report No.518/2022-23 dated 04.11.2022 and DRC O01A vide
C.No.V/Audit-1I/C-1/28/2021-22/Gr-15 dt.21.03.2023 issued under the
provisions of Section 73/74 of CGST Act,2017 read with Rule 142(1A) of
CGST Rules,2017 demanding the short paid tax amount of Rs.27,16,554/-.
The taxpayer did not submit any reply or document evidencing the payment
of the short paid tax. The short paid tax of Rs.27,16,554 /- appeared liable to
be recovered in terms of Section 73 of CGST Act, 2017 along with interest
payable under the provisions of Section 50 of CGST Act,2017 and penalty as
applicable in terms of the Provisions of Section 122(2)(a) read with Section

73 of CGST Act,2017.

(IV) Excess availment of ITC in GSTR 3B on comparison with GSTR 2A:
?5. During the course of audit, on verification of records, it was observed
that the taxpayer has availed excess input tax credit to the tune of
Rs.38,58,144/- (IGST- Rs.3,77,768/-, CGST- Rs.17,40,188/- & SGST -
Rs.17,40,188/-) during the period of FY 2017-18, 2018-19 and 2019-20.
The details are given in the table hereunder;

Amount in Rs.

Month | As per table 4A of GSTR 3B (Other | As per GSTR 2A returns downloaded | Excess ITC availed in 3B than

than RCM) (Invoices issued by suppliers for the | the tax paid invoices are

month) available in 2A
IGST CGST SGST CE IGST CGST SGST CE | IGST CGST SGST CES
88 ss 8

Sept,17 | 22137 1151479 1151479 | 0 ] 1311594 1311594 | O 22137 | Nil Nil Nil
Oct, 17 0 646063 646063 0 22138 638165 638165 0 Nil 7898 7898 Nil
Nov,17 22137 529971 529971 0 0 597919 597919 0 22137 | Nil Nil Nil
Dec,17 0 503698 503698 0 o 418059 418059 0 Nil 85639 85639 Nil
Feb,18 0 1510854 1510854 | O 0 1249408 1249408 | O Nil 261446 | 261446 Nil
Mar,18 0 1340960 1340960 | O 0 1089850 1089850 | O Nil 251110 | 251110 Nil
2017-18 44274 | 606093 | 606093 Nil
May,18 46328 685194 685194 0 49286 621064 621064 0 Nil 64130 64130 Nil
July,18 | 165461 | 397651 397651 0 12981 513067 513067 0 152480 | Nil Nil Nil
Aug,18 11758 1262839 1262839 | O 11758 1010147 1010147 | O Nil 252692 | 252692 Nil
Sept,18 | 65220 847235 847235 ] 0 410681 410681 0 65220 436554 | 436554 Nil
Oct,18 0 454507 454507 0 16978 381575 381575 4] Nil 72932 72932 Nil
Nov,18 0 612948 612948 0 0 603697 603697 0 Nil 9251 9251 Nil
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(1) Every registered person shall, subject to such conditions and restrictions as may
be prescribed and in the manner specified in mm@_mo: 49, be entitled to take credit of
input tax charged on any supply of goods or services or both to him which are used
or intended to be used in the course or furtherance of his business and the said
amount shall be credited to the electronic credit ledger of such person.

(2) Notwithstanding anything contained in this section, no registered person
shall be entitled to the credit of any input tax in respect of any supply of
goods or services or both to him unless,-

(a) he is in possession of a tax invoice or debit note issued by a supplier registered
under this Act, or such other tax paying documents as may be prescribed;

(b) he has received the goods or services or both.

(c) subject to the provisions of section 41, the tax charged in respect of such
supply has been actually paid to the Government, either in cash or through
utilisation of input tax credit admissible in respect of the said supply; and

(4) A registered person shall not be entitled to take input tax credit in respect of any
invoice or debit note for supply of goods or services or both after the due date of
furnishing of the return under section 39 for the month of September following the
end of financial year to which such invoice or invoice relating to such debit note
pertains or furnishing of the relevant annual return, whichever is earlier.

(c). Rule 36 of CGST Rules 2017 - Documentary requirements and
conditions for claiming input tax credit-

(1) The input tax credit shall be availed by a registered person, including the
Input Service Distributor, on the basis of any of the following documents, namely-

(a) an invoice issued by the supplier of goods or services or both in accordance with
the provisions of section 31;

(b) an invoice issued in accordance with the provisions of clause (f) of sub-
section (3) of section 31, subject to the payment of tax;

¢) a debit note issued by a supplier in accordance with the provisions of section 34;
(d) a bill of entry or any similar document prescribed under the Customs Act, 1962 or
rules made thereunder for the assessment of integrated tax on imports;

(e) an Input Service Distributor invoice or Input Service Distributor credit note or any
document issued by an Input Service Distributor in accordance with the provisions of
sub-rule (1) of rule 54.

(2) Input tax credit shall be availed by a registered person only if all the applicable
particulars as specified in the provisions of Chapter VI are contained in the said
document, and the relevant information, as contained in the said document, is
furnished in FORM GSTR-2 by such person:

(C)  As discussed above, in terms of the provisions of Section 16(2)(c) of
CGST Act,2017 and Rule 36 (1)(b) of CGST Rules,2017, to avail ITC against
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(d). Rule 61. Form and manner of furnishing of return -

(1) Every registered person other than a person referred to in section 14 of the
Integrated Goods and Services Tax Act, 2017 (13 of 2017) or an Input Service
Distributor or a non-resident taxable person or a person paying tax under section
10 or section 51 or, as the case may be, under section 52 shall furnish a return
in FORM GSTR-3B, electronically through the common portal either directly or
through a Facilitation Centre notified by the Commissioner, as specified under -

(e). Section 38. Communication of details of inward supplies and input tax
credit-

(1) The details of outward supplies furnished by the registered persons under sub-
section (1) of section 37 and of such other supplies as may be prescribed, and an
auto-generated statement containing the details of input tax credit shall be made
available electronically to the recipients of such supplies in such form and manner,
within such time, and subject to such conditions and restrictions as may be
prescribed.

" (2) The auto-generated statement under sub-section (1) shall consist of—

(a) details of inward supplies in respect of which credit of input tax may be available
to the recipient; and

(f). Rule 60. Form and manner of ascertaining details of inward supplies.-
(1) The details of outward supplies furnished by the supplier in FORM GSTR-
1 or using the IFF shall be made available electronically to the concerned registered
persons (recipients) in Part A of FORM GSTR-2A, in FORM GSTR-4A and
in FORM GSTR-6A through the common portal, as the case may be.

(D).  Contravention: - On examination of the facts in view of the statutory
provisions discussed above it was found that there is an excess availment of
ITC of Rs.38,58,144 /- (IGST- Rs.3,77,768/-, CGST- Rs.17,40,188/- & SGST
- Rs.17,40,188/-) involving input tax credit of IGST of Rs.44,274/-, CGST-
Rs.6,06,093/- & SGST- Rs.6,06,093/- in F.Y. 2017-18, IGST of
Rs.2,17,700/-, CGST of Rs.9,32,685/- and SGST Rs.9,32,685/- in F.Y.
2018-19 and IGST of Rs.1,15,794/-, CGST- Rs.2,01,410/- and SGST of
Rs.2,01,410/-in F.Y. 2019-20 as given in details in Table above. By availing
irregular input tax credit of Rs.38,58,144/- during the period F.Y. 2017-18
to 2019-20 the taxpayer has contravened the provision of Section 16, 41, 39
of CGST Act, 2017 and Rule 36, 39 and 60 of CGST Rules 2017.
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suppliers, relevant portion of input tax credit involved in such credit notes,
is required to be reversed by the recipient taxpayer. The relevant portion of

Sec.34(2) and Sec.16 of the CGST Act 2017 reads as under;

(B) Statutory Provisions:

Section 34. Credit and debit notes.-

(1) Where one or more tax invoices have been issued for supply of any goods or
services or both and the taxable value or tax charged in that tax invoice is found to
exceed the taxable value or tax payable in respect of such supply, or where the goods
supplied are returned by the recipient, or where goods or services or both supplied
are found to be deficient, the registered person, who has supplied such goods or
services or both, may issue to the recipient 2 [one or more credit notes for supplies
made in a financial year] containing such particulars as may be prescribed .

(2) Any registered person who issues a credit note in relation to a supply of goods or
services or both shall declare the details of such credit note in the return for the
month during which such credit note has been issued but not later than [the thirtieth
 day of November] following the end of the financial year in which such supply was
made, or the date of furnishing of the relevant annual return, whichever is earlier,
and the tax liability shall be adjusted in such manner as may be prescribed:
Provided that no reduction in output tax liability of the supplier shall be permitted, if
the incidence of tax and interest on such supply has been passed on to any other
person.

Section 16: The statutory provisions of Section 16 of the CGST Act,2017 are
discussed above.

(C). In view of the above where any credit note is issued under Sec.34 (2)
of the CGST Act, 2017, the output tax liability is reduced by the supplier as
per the procedure prescribed under the law subject to the proviso. Here it
appeared that by not reversing the input tax credit equal to the amount of
credit notes received, the taxpayer has not followed the procedure prescribed
under Sec.34 and Section 16 of the CGST Act, 2017. Where the suppliers
have issued the credit notes reducing their tax liability the taxpayer is not
eligible to avail the input tax credit of such tax amount involved in the credit
notes and they have to reverse the input tax credit availed to the extent the

credit notes is issued by the suppliers.

Page 15 0f 70



0L JO 9] 98eg

L1021V 1SDD JOo €4
UO0T109§ YIim peal (B)(Z)zz UOI09g JO SUOISIAOIJ oY) Jo suiio) ur o[qeordde
se Ayreuad pue 210790V LSDD JO 0g uooag jo suoisiaold o) topun o[qeled
1Sa19jul Yyim 3Uole 107 OV LSHD JO €/ UOID9S JO SULId) Ul PIISA0III
9q 031 9[gel] SI suwes 29U} ‘Upa1) xel, ndu] pofieae JEMSIOLII oY) PIsIoadl
Jo pred jou sey Iofedxe) oU) 90UIS 'POlrEA® 1Ipaio xe) jndur Je[nSolir oyl Jo
juowded oy Suouapias JuawNoOop Jo Ajdox Aue jrwugns jou pip Jokedxe) oy,
-/6ST169°1°sY Jo 1pa1) xe] ndul parreae semsorir 01 renbo xe; jo juowded
10 TesIoAdl 9U) SulpuewWOp L10Z‘SIIMY LSOO JO (VI)ghT oMy Yim pear
LT0TOV 1SHD Jo ¢/ uonoag jo suoisiaoid oy} Jopun pansst €70z €0 1Z°1P
S1-1D/2¢-120T/8¢/1-O/II-MPNVY/AON'D 9PIA VIO DJdd PUe gZ0z T1'+0
pPaYep ¢g-zc0¢/81S 0N 11odoy 1pny Teuld opia Aouedorostp oy SurpreSor
pajedrunwiwod urese sem Jokedxe] oyl ‘Joylng ‘VHIHI+0000SA9S60ZZC0T
NId 9p1A 7TZOT'60°1¢ Potep owoly jodg opia Jokedxe)l oU) JO 90110U
0} 1y8noiq sem AouedaIdsIp 9U) 910J9I9] -/6GT69°T Sy Jo 1pat) xel, indug

porreae remngdorir o) renbo xe) oy pred jou sey Jokedxe) oyy oouis  (H)

LT0T WV
LSDD J0 ¢/ uonodag jo sunia) ul a[qeordde se Ajeuad pue isa1ojur yiim 3uore
Pa19A0021 2q 03 9[qel] pateadde owres ay) 910J219Y) PUE £T0TI0V LSDD JO H¢
Uonoeg pue L1010V LSDD JO 9T uonoag jo suoisiacid oyl pauaAeIIu0D Sey
Iodedxe) oyj owres oY) SUISIOADI J0U PUE 0Z-610C ¥ 61-8107 (L10TAmMp
woly) §1-4107 "A'd Poued ou3 Ul -/6GT1°69°T 'Sy Jo Irpeo xey indur Surrese
A[TernBaunr £g “L10T ‘V LSDO oUd Jo (g)be'098 Yim peal 10z 1V LSDO
°U} Jo 9T uonodg Jopun poquosald se 0z7-610C ® 61-810¢ ‘( L10TAmMp
woy) §1-2L10¢'A'd Ul SWINIAL g¢ YLSD IPY) Ul pafreae (/085 48 sy- LSDS
PU® -/08548'Sy -LSDO -/0'Sy LSDI) -/6S1°69°T'sY Jo 1paro xey ndur
A1 98.I9A0I 01 pParre] Sey h@%@&uﬁwu wﬁmwmﬁowu oyl SkalaUMm «ﬁo\w.ﬁo\ﬁﬁ Sad10AUL
93 SpIiemol %ﬁﬂ@@ﬁ Xel ayul ﬁowmﬁ.ﬁﬁd Sey k@ﬁ@&ﬂﬁw Yl S92l0U IPId 23yl

Sumsst 1oye yeyy pareadde 1 ‘SuroSoroy oy) wWol -isuonueaenuo)y  (q)



(VI):
(A).

Short payment of Interest towards late payment of tax:

During the course of audit, on verification of records, it was observed

that there is delay in filing of GSTR-3B return of the month of August,2017

in F.Y. 2017-18 which resulted in delayed payment of tax causing liability of

Interest payable thereon. The details are given in the table given hereunder;

Amount in Rs.

Period Tax Tax Tax No of | Interest | Interest | Total
paid in | paid in | paid in days on on
cash | cash in | cash in | delayed CGST SGST
in CGST SGST

IGST
2017-18 0| 60040 60040 24 710 710 1420
(Aug,17)

TOTAL 710 710 1420

As given above, the taxpayer is liable to pay total interest @18% (on cash
portion) which worked out to Rs.1,420/- (CGST- Rs.710/- and SGST-
Rs.710/-) for the F.Y. 2017-18 in terms of Section 50 (1) of the CGST Act,
2017.

(B)-
stipulated under Section 39, 49 and 50 of CGST Act,2017 read with Rule 61

Statutory Provisions: The method of payment of tax has been

of the CGST Rules,2017, as are reproduced hereunder;

Section 49. Payment of tax, interest, penalty and other amounts.-

(3) The amount available in the electronic cash ledger may be used for making any
payment towards tax, interest, penalty, fees or any other amount payable under the
provisions of this Act or the rules made thereunder in such manner and subject to
such conditions and within such time as may be prescribed.

The provisions of Section 50 of CGST Act,2017 are as follows;

(1) Every person who is liable to pay tax in accordance with the provisions of this Act
or the rules made thereunder, but fails to pay the tax or any part thereof to the
Government within the period prescribed, shall for the period for which the tax or any
part thereof remains unpaid, pay, on his own, interest at such rate, not exceeding
eighteen per cent., as may be notified by the Government on the recommendations of
the Council:

Provided that the interest on tax payable in respect of supplies made during a tax
period and declared in the return for the said period furnished after the due date in
accordance with the provisions of section 39, except where such return is furnished
after commencement of any proceedings under section 73 or section 74 in respect
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50 of CGST Act, 2017 along with penalty as applicable in terms of the
Provisions of Section 122(2)(a) read with Section 73 of CGST Act,2017.

(VII) Non-payment of GST under RCM as per Section 9(4) of CGST
Act,2017 on Rent and Hamali paid to Unregistered person:-

(A). During the course of audit, on verification of Books of Account, it is
observed that, the taxpayer has not paid GST under RCM on Rent paid
during July, 2017 to October,2017 in terms of Section 9(4) of CGST
Act,2017 in respect of the expenses made towards unregistered persons as
detailed below;

(i) GST on Rent under RCM-

Period Value CGST SGST Total
Sept.2017 16823 1514 1514 3028
Oct,2017 8412 757 757 1514

TOTAL 25235 2271 2271 4542

(ii) GST on Hamali Charges paid under RCM-

Period Value CGST SGST Total
Sept.2017 6926 623 623 1246
Oct,2017 3463 312 312 624

TOTAL 10389 935 935 1870

Grand Total 35624 3206 3206 6412

In terms of Section 9(4) of the CGST Act, 2017 read with Notification No.
8/2017-Central Tax (Rate), dated 28.06.2017 as amended, GST is payable
under Reverse Charge Mechanism (RCM) by the registered person in respect
of supply of goods or services or both received from an unregistered person
(where the aggregate value of such supplies of Goods or Service or both
received by a registered person from any or all the suppliers who is or are
not registered exceeds Rs.5,000/- in a day). Accordingly, GST is payable
under Reverse Charge Mechanism (RCM) by the recipient of service in
respect of the expenses made such as rent paid on receiving the service of
renting of property from an unregistered person which is classified under
SAC 997212 as per the scheme of classification of services under GST and
attracts GST @ 18% vide Notification No.11/2017- Central Tax (Rate), dated
28.06.2017. Further, the support services such as Hamali services received

Page 19 of 70




0L JO 07 98¢ed

2a0qe (1) uel}
- 6 Iay30 saorales 1roddng (1)
"INO} B YONS I10J
paxnbox uonejrodsuerny pue ‘s1noy Suneredo
UOITePOWITIO0de  JO  sd8reyd JO ssauIsng 2y3 ul padedua
oy} Surpnour Ioj e yons Ioj uosiad Aue sapnoul
paBreyd Junowe ssois oy} pue “qodsuen jo opour
ST [[Iq 9y} ur padreyd junouwre Aue Aq (s901AI9S TE[IWIIS
°uyi  pue o B yons I9U30 1o 3ureasiysis
10y pesmbor uoneilrodsuern ‘UOTBPOUIIIOIDE
pue UOHEPOWIOddE 0] sjuowofuelie
jo soBreyd  jo aarsmyoul opnpur  Aew  yoIym)
S 31 1By} SIJedIpul IJIAIOS sino} SuiSuerre‘urzruesio
sy jo Addns  1oj pensst | g ‘Surmpoyos
mq =2yl [(a) -ou uoyvuwidxyg ‘C ‘Buruuerd Jo ssaursnqg
0} IoJaI 9seo[d] uesEe} Uedq oy} ur padeSus uosiad
jou sey 9o1a19s 23 Jurdiddns Aue suesw Jojerodo
ut pesn EESIZEES pue Inoy, - uoypuv)dxyg (seo1A10S
Spoos uo pedreyo xey jndur '$901413s stojeiado 1oddng)
JO paio Jey} popraoid ol jo Alddng (1) | €866 Surpeeyl
-1 ® "S9OTAIOS 97e1S2 [B9Y] | ZL66 SuipesH | 91
(s) (v) (€) (z) (1)
wonIpuod mhmu\m 201AX3S Burpeoy | oN
Jo uonndrrosa(Qg I0 UOI}OOE/'UD | IS
I LN

-:2]qu ] p1s 8y fo (¢) uwmoo w1 Agus buipuodsariod
a2y} u1 payads sv suopuod ay3 01 Palgns () uwmod ur Ayus Bupuodsatiod
a2y} w1 payads sp aipi 2y) 1 pawa)] aq Noys (g) wwnjoo ul payfivads Sp sa01uaS
Jo uoyworfissvp fo aweyss fo Buippaly 4o uoyoss Usidoyn Jopun Buymwf ‘mojaq
a1gvI, 2y1 Jo (g) vwmoo w1 parfivads sp uoyduosap fo saouas Jo Ajddns 21p1S-DALL
Y3 U0 XV} [pNJuUdd Y} Y} Sarfipou fiqauay ‘op 03 os 3sasayur ongnd oy} Ul AinSsadou
S1 31 30y} paysyps buiaq Uo puv OUNOCY Y] JO SUOHDPUIWUIO0IDL Y] U0 TUUULIA0D)
Ip4ua) 241 (L10Z JO £1) L10E PV XD, $901148S pUD SPO0D [D4ud) 2y3 fo 9 U0K0aS
Jo (1) uoyoas-qns puw g1 uo0as fo () uonpas-qns ‘I uonoss fo (1) uoyoss -gqns ‘g
uonoas Jo (1) uonoas-qns Aq paridafuoo siamod ay) Jo as1040X2 UL ~*(5) " q'S "D

210C 2unp w8z ayl 1yjaq maN

(210) XL, 1043U2D-L TOT/I T ‘ON UO1DILf1IO0N
[410q
40 sa01142s 40 spoob fo Ajddns yons o3 uoywla.s ur xvy ayp bBuAnd 4of a)qvy uostad
Yy s1 2y fi sv juardivas yons oy Ayddp joys Py swyp fo suoisiaoad ayi v puv Yoq
40 $20101498 40 SPo0h fo Addns yons Jo Jua1dioal 2y] SV SISDG 2B4DYD 9S42024 UO XD] 9Y)
And <onddns paisisiboiun up wodf paalaoal Y10q 40 S201142S 10 Spoob Jo sarLiobaipo
payivads fo fddns Jo ppadsas wr oys oym suos.ad paioisibai fo ssvp v fifioads
‘uonworfiou Aq pouno) ay) Jo suoyppuswWOodL Y1 U0 ‘Avw JuswuLA0D Y] (¢)
-°u01392]100 puw fAaaT ‘g u01322s  -(e)
-suoisiaoxd Aroinyels -(d)

'G866 9POD OVS I0] g7 ou
ADUS op1a £107°90°8Z Poyep ‘(91ey) XeL [e1uo) -L10%/11 ‘ON UOHEOHIION

JO Stura) Ul 9,871 JO 9Bl 9U) 1B 9[qexe) OSTe oIe suosiad parolsiSorun woJj



(C)- Contraventions- In’ view of the above statutory provisions, it
appeared that by not paying tax of Rs.6,412/- towards expenses made on
supplies received from unregistered persons during the period from
July,2017 to 12t October,2017, the Taxpayer has contravened the
provisions of the Section 9(4) of the CGST Act, 2017.

(D)- The non payment of tax of Rs.6,412/- was brought to notice of the
taxpayer vide Spot Memo dated 21.09.2022 vide DIN
20220956YS000041414A. Further, the taxpayer was again communicated
regarding the discrepancy vide Final Audit Report No.518/2022-23 dated
04.11.2022 and DRC O01A vide C.No.V/Audit-1I/C-1/28/2021-22/Gr-15
dt.21.03.2023 issued under the provisions of Section 73 of CGST Act,2017
read with Rule 142(1A) of CGST Rules, 2017 demanding the tax amount of
Rs.6,412/-. The taxpayer agreed to pay but not submitted any documentary
mSQaDQBm towards the payment of the tax amount. Since the taxpayer has
not paid the tax along with applicable interest, the same is liable to be
recovered in terms of Section 73 of CGST Act, 2017 read with Section 50 of
CGST Act,2017 along with penalty as applicable in terms of the Provisions of
Section 122(2)(a) read with Section 73 of CGST Act,2017.

(VIII)- Irregular availment of Input Tax Credit [Section 17(5)]:

(A)- During the course of audit, on verification of records, it was observed
that the taxpayer has availed ineligible input tax credit for a total amount of
Rs.88,320/- (CGST - Rs.44,160/- and SGST- Rs.44,160/-) towards
certain invoices where availment of input tax credit is inadmissible as per
the Section 17 (5) of the CGST Act, 2017 for the period of F.Y. 2017-18,
2018-19 and 2019-20.

Service Period Value IGST CGST SGST Total
Category

Car Rent 2017-18 | 29,684 0 2,672 2,672 5,344
Charges 2018-19 | 2,45,502 0 22,095 22,095 44,190
2019-20 | 1,85,500 0 16,695 16,695 | 33,390

Medical 2019-20 | 29,982 0 2,698 2,698 5,396

Reimbursement

Total 4,90,668 o 44,160 44,160 | 88,320
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referred to in clause (a) or clause (aa) except when used for the purposes specified

therein, life insurance and health insurance:

Provided that the input tax credit in respect of such goods or services or both shall be

available where an inward supply of such goods or services or both is used by a

registered person for making an outward taxable supply of the same category of

goods or services or both or as an element of a taxable composite or mixed supply;

(ii) membership of a club, health and fitness centre; and

(iii) travel benefits extended to employees on vacation such as leave or home
travel concession:

(iv) Provided that the input tax credit in respect of such goods or services or both

shall be available, where it is obligatory for an employer to provide the same to its

employees under any law for the time being in force

(c) works contract services when supplied for construction of an immovable property

(other than plant and machinery) except where it is an input service for further

supply of works contract service;

(d) goods or services or both received by a taxable person for construction of an

immovable property (other than plant or machinery) on his own account including

when such goods or services or both are used in the course or furtherance of

business.

Explanation.—For the purposes of clauses (c) and (d), the expression

—~construction)  includes re-construction, renovation, additions or

alterations or repairs, to the extent of capitalisation, to the said immovable

property;

(e) goods or services or both on which tax has been paid under section 10;

(f) goods or services or both received by a non-resident taxable person except on

goods imported by him;

(g) goods or services or both used for personal consumption;

(h) goods lost, stolen, destroyed, written off or disposed of by way of gift or free

samples; and

(i) any tax paid in accordance with the provisions of sections 74, 129 and 130.

(C)- Contravention: - On examination of the facts of the taxpayer in view
of the statutory provisions discussed above it was found that by availing
input tax credit of Rs.88,320/- towards expenditure made for personal
consumption and hiring of motor vehicles during the period F.Y. 2017-18 to
2019-20 the taxpayer has contravened the provisions of Section 17(5) of
CGST Act, 2017 and the same is irregular.
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utilised for any reason, other than the reason of fraud or any wilful-misstatement or
suppression of facts to evade tax, he shall serve notice on the person chargeable with
tax which has not been so paid or which has been so short paid or to whom the
refund has erroneously been made, or who has wrongly availed or utilised input tax
credit, requiring him to show cause as to why he should not pay the amount specified
in the notice along with interest payable thereon under section 50 and a penalty
leviable under the provisions of this Act or the rules made thereunder.

(2) The proper officer shall issue the notice under sub-section (1) at least three months
prior to the time limit specified in sub-section (10) for issuance of order.

(3) Where a notice has been issued for any period under sub-section (1), the proper
officer may serve a statement, containing the details of tax not paid or short paid or
erroneously refunded or input tax credit wrongly availed or utilised for such periods
other than those covered under sub-section (1), on the person chargeable with tax.

(4) The service of such statement shall be deemed to be service of notice on such
person under sub-section (1), subject to the condition that the grounds relied upon for
such tax periods other than those covered under sub-section (1) are the same as are
mentioned in the earlier notice.

(5) The person chargeable with tax may, before service of notice under subsection (1)
or, as the case may be, the statement under sub-section (3), pay the amount of tax
along with interest payable thereon under section 50 on the basis of his own
ascertainment of such tax or the tax as ascertained by the proper officer and inform
the proper officer in writing of such payment.

(6) The proper officer, on receipt of such information, shall not serve any notice under
sub-section (1) or, as the case may be, the statement under sub-section (3), in respect
of the tax so paid or any penalty payable under the provisions of this Act or the rules
made thereunder.

(7) Where the proper officer is of the opinion that the amount paid under sub-section
(5) falls short of the amount actually payable, he shall proceed to issue the notice as
provided for in sub-section (1) in respect of such amount which falls short of the
amount actually payable.

(8) Where any person chargeable with tax under sub-section (1) or sub-section (3)
pays the said tax along with interest payable under section 50 within thirty days of
issue of show cause notice, no penalty shall be payable and all proceedings in
respect of the said notice shall be deemed to be concluded.

(9) The proper officer shall, after considering the representation, if any, made by
person chargeable with tax, determine the amount of tax, interest and a penalty
equivalent to ten per cent. of tax or ten thousand rupees, whichever is higher, due
from such person and issue an order.

(10) The proper officer shall issue the order under sub-section (9) within three years
from the due date for furnishing of annual return for the financial year to which the
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provided for in sub-section (1).in respect of such-amount which falls short of the
amount actually payable.

(8) Where any person chargeable with tax under sub-section (1) pays the said tax
along with interest payable under section 50 and a penalty equivalent to twenty-
five per cent. of such tax within thirty days of issue of the notice, all proceedings in
respect of the said notice shall be deemed to be concluded.

(9) The proper officer shall, after considering the representation, if any, made by the
person chargeable with tax, determine the amount of tax, interest and penalty due
Jfrom such person and issue an order.

(10) The proper officer shall issue the order under sub-section (9) within a period of
five years from the due date for furnishing of annual return for the financial year to
which the tax not paid or short paid or input tax credit wrongly availed or utilised
relates to or within five years from the date of erroneous refund.

(11) Where any person served with an order issued under sub-section (9) pays the
tax along with interest payable thereon under section 50 and a penalty equivalent
to fifty per cent. of such tax within thirty days of communication of the order, all
proceedings in respect of the said notice shall be deemed to be concluded.
Explanation 1.- For the purposes of section 73 and this section,-

(i) the expression "all proceedings in respect of the said notice" shall not include
proceedings under section 132;

(i) where the notice under the same proceedings is issued to the main person liable
to pay tax and some other persons, and such proceedings against the main person
have been concluded under section 73 or section 74, the proceedings against all
the persons liable to pay penalty under I1[sections 122 and 125] are deemed to be
concluded. ,
Explanation 2.- For the purposes of this Act, the expression "suppression” shall
mean non-declaration of facts or information which a taxable person is required to
declare in the return, statement, report or any other document furmnished under this
Act or the rules made thereunder, or failure to furnish any information on being
asked for, in writing, by the proper officer.

The provisions of Section 50 of CGST Act,2017 are as follows;

(1) Every person who is liable to pay tax in accordance with the provisions of this Act
or the rules made thereunder, but fails to pay the tax or any part thereof to the
Government within the period prescribed, shall for the period for which the tax or any
part thereof remains unpaid, pay, on his own, interest at such rate, not exceeding
eighteen per cent., as may be notified by the Government on the recommendations of
the Council:

Provided that the interest on tax payable in respect of supplies made during a tax
period and declared in the return for the said period furnished after the due date in
accordance with the provisions of section 39, except where such return is furnished
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CGST/Telangna GST Act,2017, shall be liable to a penalty which may
extend up to Rs.25,000/-.

7. In the instant case, as discussed above, it appeared that the amount of
tax involved is not less than Rs.5,000/- and is not qualified to consider as a
‘minor breach’ of tax regulations or procedural requirements as envisaged
under Section 126 of the CGST Act, 2017 and so the Tax Payer is liable for

imposing penalty upon him after giving him an opportunity of being heard.

8. In view of the foregoing, a notice vide SCN No0.06/2023-24 dated
19.05.2023 was issued M/s. Nilgiri Estates (GSTN 36AAHFNO766F1ZA) to
show cause to the Additional/ Joint Commissioner of Central Tax,

Secunderabad GST Commissionerate, Hyderabad, as to why:

(i) The tax amount of Rs.1,21,41,750/- (Rupees One Crore Twenty
One Lakh Forty One Thousand Seven Hundred and Fifty only)
(CGST- Rs.60,70,875/- and SGST -Rs.60,70,875/-) short paid
during the period F.Y. 2017-18 to F.Y. 2019-20 should not be
demanded from the taxpayer under Section 74(1) of the CGST
Act,2017 and TSGST Act,2017;

(i1) Interest payable in terms of Section 50 of the CGST Act, 2017
and TSGST Act, 2017 should not be demanded on the tax
amount mentioned in para 8(i) above,;

(iii) Penalty equal to the tax amount demanded in para 8(i), should
not be imposed on them in terms of Section 74 (1) of the CGST
Act, 2017 read with Section 122(2)(b) of CGST Act,2017 and
TSGST Act,2017;

(iv) The tax amount of Rs.19,82,815/- (Rupees Nineteen Lakh
Eighty Two Thousand Eight Hundred and Fifteen only) (CGST-
Rs.9,91,407.5/- and SGST -Rs.9,91,407.5/-) short paid during
the period F.Y. 2017-18 should not be demanded from the
taxpayer under Section 74 of the CGST Act,2017 and TSGST
Act,2017;
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(xii)

(xiii)

(xiv)

(xv)

(xvi)

(xvii)

should not be demanded on the tax amount mentioned in para
8(x) above;

Penalty should not be imposed on them in terms of Section 73
of the CGST Act, 2017 read with Section 122(2)(a) of CGST
Act,2017 and Section 20 of IGST Act,2017 and TSGST Act,2017
towards the tax amount demanded in para 8(x);

the tax amount equal to Input Tax Credit of Rs.1,69,160/-
(Rupees One Lakh Sixty Nine Thousand One Hundred and Sixty
only/- (CGST - Rs.84,580/- and SGST- Rs.84,580/-) towards
credit notes received during the period F.Y.2017-18 (July,2017
to March,2018), F.Y. 2018-19 and F.Y. 2019-20 should not be
demanded from them under Section 73(1) of the CGST Act,2017
read with Section 20 of IGST Act,2017 and TSGST Act,2017;

Interest payable in terms of Section 50 of the CGST Act, 2017
read with Section 20 of IGST Act,2017 and TSGST Act, 2017
should not be demanded on the tax amount mentioned in para
8(xiii) above;

Penalty should not be imposed on them in terms of Section 73
of the CGST Act, 2017 read with Section 122(2)(a) of CGST
Act,2017 and Section 20 of IGST Act,2017 and TSGST Act,2017
towards the tax amount demanded in para 8(xiii);

Interest amount of Rs.1,420/- (Rupees One Thousand Four
Hundred and Twenty Only) (CGST- Rs.710/- and SGST-
Rs.710/-) payable on late payment of tax in cash in terms of
Section 50 of the CGST Act, 2017 and TSGST Act, 2017 as
discussed in para 2(VI) should not be demanded in terms of
Section 50(1) of CGST Act,2017;

the tax amount of Rs.6,412/- (Rupees Six Thousand Four
Hundred and Twelve only) (CGST-Rs. 3,206/- and SGST-
Rs.3,206/-) short paid by the taxpayer under RCM during the
period F.Y.2017-18 (July,2017 to March,2018) should not be
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REPLY TO THE SHOW CAUSE NOTICE:

9. The taxpayer through their authorized representative’s letter dated
31.07.2023 submitted followings:

9.1. Impugned notice is not valid:

(i) Notice has been issued based on assumptions and presumptions:
The Taxpayer submitted that impugned SCN is issued with prejudged and
premeditated conclusions on various issues raised in the notice. The subject
SCN is issued based on mere assumption and unwarranted inference,
interpretation of the law without considering the intention of the law,
documents on record, the scope of activities undertaken, and the nature of
activity involved, the incorrect basis of computation, creating its own
assumptions, presumptions. Further, they have arrived at the conclusion
without actual examination of facts, provisions of the CGST Act, 2017. In
this regard, they relied on the decision of the Hon’ble Supreme Court in case
Oudh Sugar Mills Limited v. UOI, 1978 (2) ELT 172 (SC).

(ii) Notice is vague and lack of details: The taxpayer submitted that the
impugned notice has not backed by any legal provisions under which it is
issued. This shows that the impugned notice is vague and lack details and it
is settled law that once there is no allegation in the Show Cause Notice
based on which the demand is proposed then the demand cannot be
sustained as SCN is the basis/foundation for raising any demand and it
shall specify the charges based on which the demand is proposed along with
relevant statutory provisions. In this regard, the taxpayer relied on the
decision made in the case of;

(a) CCE v. Brindavan Beverages (2007) 213 ELT 487(SC) wherein it was held
that “The show-cause notice is the foundation on which the department has to
build up its case. If the allegations in the show cause notice are not specific
and are on the contrary vague, lack details, and/or unintelligible that is
sufficient to hold that the noticee was not given proper opportunity to meet the
allegations indicated in the show cause notice.”

(b) Larger bench decision in case of Crystic Resins (India) Pvt. Ltd., vs CCE,
1985 (019) ELT 0285 Tri. -Del has made the following observations on

uncertainty in the SCN and said the SCN is not valid. “If show cause notice
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Justice. It is also called the ‘naturalist’ approach to the phrase ‘natural justice’
and is related to ‘moral naturalism’. Moral :&:Sm@: captures the essence of
common-sense morality - that good and evil, right and wrong, are the real
features of the natural world that human reason can comprehend. In this
sense, it may comprehend virtue ethics and virtue jurisprudence in relation to
Justice as all these are attributes of natural justice. We are not addressing
ourselves with this connotation of natural justice here.

19. In Common Law, the concept and doctrine of natural justice,
particularly which is made applicable in the decision making by judicial and
quasi-judicial bodies, has assumed different connotation. It is developed with
this fundamental in mind that those whose duty is to decide, must act
judicially. They must deal with the question referred both without bias and
they must be given to each of the parties to adequately present the case
made. It is perceived that the practice of aforesaid attributes in mind only
would lead to doing justice. Since these attributes are treated as natural or
Sfundamental, it is known as ‘natural justice’. The principles of natural justice
developed over a period of time and which is still in vogue and valid even
today were : (i) rule against bias, i.e. nemo iudex in causa sua; and (ii)
opportunity of being heard to the concerned party, i.e. audi alteram partem.
These are known as principles of natural justice. To these principles a third
principle is added, which is of recent origin. It is duty to give reasons in
support of decision, namely, passing of a ‘reasoned order”.

B. Chennai Citi Centre Holdings Pvt Ltd Vs the Designated Committee
under the Sabka Vishwas Legacy Dispute Resolution scheme, 2019. 2021-
TIOL-1711-HC-MAD-ST.

9.2. Noticee is not required to pay GST on land value: The taxpayer
submitted that they are an owner of land situated at Ac. 10-06 gts., is Sy.
No. 100/2, Rampally Village, Keesara Mandal, Medchal, Malkajgiri District.
During the subject period, they were engaged in sale of land and
construction of villas in the project namely ‘Nilgiri Estate’. The building
permit for Construction of Villa No’s. 1 to 79, on part of the land was

provided in March 2015 along with a small residential complex of flats.
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This sub-section is applicable only in the following three scenarios:

» Supply of Goods or

» Supply of Services or

> Both i.e., the composite supply of goods and services
The sub-section would not be applicable in case of a transaction involving
the composite supply of goods, services and immovable property. Sub-
section (4) states that where the value of supply cannot be determined under
sub-section (1), the same shall be determined in such manner as may be
prescribed i.e., the valuation mechanism as prescribed (in the Rules). On
perusal of rules 27 to 35 of CGST Rules 2017, it is quite clear that none of
the prescribe rules provides for valuation mechanism for transactions
involving the supply of goods, service and immovable property. Therefore,
even the valuation rules are not applicable in the instant case. Further, sub-
section (5) of Section 15 is the only sub-section that is left unexamined. This
sub-section starts with a non-obstante clause and states ‘Notwithstanding
anything contained in sub-section (1) or sub-section (4), the value of such
supplies as may be notified by the Government shall be determined in such
manner as may be prescribed’. From this sub-section it states that the
Central Government would be notifying certain services and the value of
such notified supplies shall be determined in the manner as may be
prescribed. The word ‘prescribed’ has been defined under Section 2(87)
which means prescribed by rules made under this act on the
recommendations of the council. On a strict interpretation of Section 15(5)
read with Section 2(87), it is evident that the Central Government can notify
the supplies by way of a notification, but the value of such supplies shall be
determined as prescribed in rules. Thus, it means the valuation mechanism
cannot be notified in a notification itself. Unless the valuation mechanism is
prescribed in rules, the same is not valid and the valuation mechanism
prescribed by way of Notification is not valid. To support the argument that
the word ‘prescribe’ should be given limited meaning, reliance is placed on
the Andhra Pradesh High Court decision in case of GMR Aerospace

Engineering [ 2019 (31) G.S.T.L. 596 -A.P.] held that “The word “prescribe” is
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charged as deemed land value will not hold good as the Government does
not have the power to prescribe valuation mechanism in a notification under
such sub-section and is only having power to notify “supplies”. Hence, the

same would not hold good.

Further, deemed deduction prescribed under Notification No.11/2017-CT(R)
is conditional i.e., it would be applicable only when the transaction involves
the transfer of land. Once the transaction does not involve any land then
there is no question of 1/3r deduction. It is pertinent to note that in case of
conditional exemption, the claimant has the option to opt for the exemption
or not opt for the same. Inference can be drawn from Save Industry Vs CCE
2016 (45) STR 551 (Tri-Chennai) in this regard. If it is made mandatory
without giving any option to the assessee, then it would be open to challenge

in.a case where the actual land value is more.

The valuation mechanism provided in the Act and Rules do not contemplate
the valuation of supply involving goods, services and land, therefore the
measure of levy fails. However, the valuation mechanism is provided in SI.
No. 02 to Notification No. 11/2017-CT(R) and the contemplation of
deduction through a notification cannot substitute the statutory machinery.
Thereby, the valuation fails and once the valuation fails, the levy fails. The
Hon’ble Supreme Court and various High Courts in a catena of judgments
have held that notifying the valuation mechanism through a notification is
not valid and have struck down such notifications wherein the valuation
mechanism is prescribed. Few of the noted judgments in this regard are as
follows:

a) CIT Vs B.C. Srinivasa Shetty 1981 (2) SCC 460 — SC The Supreme Court
examined the levy of capital gains tax on sale of goodwill and had
noted that the machinery provisions did not provide for calculation of
capital gains, which is the measure of tax for imposition of tax on gains
Jrom sale of capital assets where the cost of acquisition was not
ascertainable. The Court held that the charging sections and the
computation provisions together constitute an integrated code and the
transaction to which the computation provisions cannot be applied must
be regarded as never intended to be subjected to charge of tax.
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law is unreasonable and is contrary to Article 265 of the Constitution of
India. ; ,

The taxpayer submitted that from the above-referred decisions, it is clear
that the valuation mechanism shall be prescribed in the Act or Rules and
cannot be prescribed by way of a notification. Further, it is important to
note that Section 15 of CGST Act prescribes the valuation mechanism only
for supply of goods or services or both and does not prescribe valuation
mechanism for transactions involving immovable property. When the law
provides specific powers to prescribe certain things by issue of notifications,
the same would be valid, few of such examples may be notification of rate of
tax under section 9 and exemptions under section 11. Further, section 15(5)
does not authorize the Government to prescribe the valuation mechanism in
Notification. Even section 164 of CGST Act, 2017 states that the
Government may on the recommendations of the council, by notification,
make rules for carrying out the provisions of this act’. Therefore, the
Notifications cannot go beyond the act to prescribe a deemed valuation

which is not prescribed in the Act itself.

Further, the taxpayer stated that even assuming the deemed valuation
adopted by the department as per Notification No. 11/2017-CT(Rate) is
correct, the same is not justified and is unsustainable in law. It is a known
fact that the land value may not be the same across the country as the same
depends on the location of the land. In metros, the cost of land would be
high and in towns and rural areas, it would be low. The cost of construction
may not vary much when compared to the land value, whether in metros or
in rural areas. Deeming 1/3td of the total amount charged as land value
would lead to levy of GST on the land value in metros, whereas in the non-
metros the construction service would not get completely taxed. Thus, levy
of GST on land value, indirectly not allowed under Article 246A of the
Constitution of India is being levied due to the deeming fiction. During the
15t GST Council meeting, where GST rates on several goods and services
were discussed, the Maharashtra and Gujarat State Finance Ministers

opposed the 1/3 land deduction proposed by the Fitment Committee.
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From the above referred decision, the taxpayer stated that it is clear that
wherever the actual land value is available, the same can be taken as
deduction for the purpose of payment of GST and the deeming fiction of
1/3rd land value as deduction is ultra-vires the statutory provisions. Hence,
the taxpayer submitted that the compliance made by them is in accordance
with the law and there is no short payment of GST, therefore, the demand of
Rs. 1,21,41,750/- is requested to be dropped.

9.3. Short payment of tax due to difference in tax rate: The taxpayer
stated that the impugned notice has alleged that the Noticee has paid the
tax at the rate of 12% instead of 18% during FY 2017-18 and has proposed
to demand an amount of Rs. 19,82,815/- (CGST Rs. 9,91,407/- SGST Rs.
9,91,407/-) being short payment of tax in terms of provisions of section
74(1) of the CGST Act, 2017. In this regard, the taxpayer submitted that the
actual differential tax is only Rs. 9,98,852/- but not Rs. 19,82,815/-. Out of
Rs. 9,98,852/-, they have issued debit notes for Rs. 9,25,202/- in December
2018, i.e., CGST of Rs. 4,62,601 & SGST of Rs. 4,62,601/- and disclosed in
books and the same has been adjusted with excess output tax paid in earlier
months. Further, at the end of 2018-19, the total output tax as per GSTR-
3B is of Rs. 1,89,46,706/- and total output tax as per GSTR-1 and as per
Books is of Rs. 1,94,62,187/-. So, the difference between these amounts is
of Rs. 5,15,481/- which has been paid through DRC-03 dated 09.08.2019
acknowledged vide ARN No. AD3608190006125 and the difference between
Rs.9,98,852/- ie., Rs. 73,650/- has been paid through DRC-03 dated
15.06.2020 acknowledged vide ARN No. AD360620001467E. Thereby, there
is short payment as alleged by the impugned notice and the same needs to

be dropped to that extent.

9.4. No Short payment of GST on comparison of Tax Liability declared
in GSTR-1 and GSTR-3B: The taxpayer stated that the impugned notice
has alleged that they have short paid when compared the tax liability with
GSTR-01 and GSTR-3B for the month of June 2018 and March 2019 and is
proposing to demand an amount of Rs.27,16,554 /- (CGST Rs. 13,58,277/-
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2017 has been satisfied. Further, they submitted that GSTR-2A cannot be
taken as a basis to deny the ITC in accordance with Section 41, Section 42,
Rule 69 of CGST Rules, 2017 prevailing during the disputed period. The
condition for availment of credit is provided under Section 16(2) of the
Central Goods and Service Tax Act, 2017 which do not state that credit
availed by the recipient needs to be reflected in GSTR-2A, further notice has
also not been bought out as to which provision under the Central Goods and
Service Tax, 2017 or rules made thereunder requires that credit can be
availed only if the same is reflected in GSTR- 2A. Hence, issuance of the
notice on such allegation, which is not envisaged under the provisions of the
CGST/SGST Act. As per Section 16(2)(c), ITC can be availed subject to
Section 41 of the GST Act which deals with the claim of ITC and the
provisional acceptance thereof. From the above-referred section, it is clear
that every registered person is entitled to take credit of eligible ITC as self-
assessed in his return and the same will be credited to the electronic credit
ledger on a provisional basis. In this regard, they submitted that Section 42,
ibid specifies the mechanism for matching, reversal, and reclaim of ITC
wherein it was clearly stated the details of every inward supply furnished by
a registered person shall be matched with the corresponding details of
outward supply furnished by the supplier in such manner and within such

time as may be prescribed.

Further, they submitted that Rule 69 of CGST Rules, 2017 specifies that the
claim of ITC on inward supplies provisionally allowed under Section 41 shall
be matched under Section 42 after the due date for furnishing the return in
GSTR-03. Further, the first proviso to Rule 69 also states that if the time
limit for furnishing Form GSTR-01 specified under Section 37 and Form
GSTR-2 specified under Section 38 has been extended then the date of
matching relating to the claim of the input tax credit shall also be extended
accordingly. The Central Government vide Notification No.19/2017-CT dated
08.08.2017, 20/2017-CT dated 08.08.2017, 29/2017-CT dated 05.09.2017,
44/2018-CT dated 10.09.2018, has extended the time limit for filing GSTR-2
and GSTR-3. Further, vide Notification No0.11/2019-CT dated 07.03.2019
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declared by the vendors. Further, the ITC so declared is required to be
matched and confirmed as per provisions of mfmo. 42 and 43 of the CGST Act,
2017. Hence, on one hand the law allows the recipient to even claim ITC in
respect of the invoices for which the details have not been furnished by the
vendors. On the other hand, Rule 60 of the CGST Rules, 2017 which deals
with the procedure for filing of GSTR 2 in fact does not provide for its filing
at all but only provides for the auto-population of the data filed by the
vendors in GSTR 2A/2B. The same therefore clearly runs contrary to Sec. 38
discussed above. The Section 38 read with Rule 60 had prescribed the
FORM GSTR 2 which is not made available till 30.09.2022. Notification No.
20 Central Tax dated 10th Nov 2020 has substituted the existing rule to
w.e.f. 1.1.2021 meaning thereby the requirement of Form GSTR 2 necessary
in order to due oos,_%:msow of Section 38. In the absence of the said form, it
was not possible for the taxpayer to comply with the same. Further, Form
GSTR 2 has been omitted vide Notification No. 19/2 Central Tax dated
28.09.2022 w.e.f. 01.10.2022.

Further, they submitted that neither the form has been prescribed by the
law nor the same has been communicated to them. Ttherefore, it is not
possible to comply with the condition given in Section 42 read with Rule 69,
Rule 70 and 71. Hence, the allegation of the impugned notice is not correct.
As Section 41 allows the provisional availment and utilization of ITC, there
is no violation of section 16(2)(c) of GST Act 2017, therefore, the ITC availed
by them is rightly eligible.

Without prejudice to above, they submitted that even if there is differential
ITC availed by them, the same is accompanied by a valid tax invoice
containing all the particulars specified in Rule 36 of CGST Rules based on
which they have availed ITC. Further, they submitted that the value of such
supplies including taxes has been paid to such vendors thereby satisfying
all the other conditions specified in Section 16(2) of the CGST Act, 2017. As
all the conditions of Section 16(2) are satisfied, the ITC on the same is

eligible to them.
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9.7. Short payment of Interest towards late payment of tax: With
regard to nonpayment of interest amount of Rs.1,420/- (CGST Rs. 710/-
SGST Rs.710/-) on delayed payment of tax for the period July 2017 to
March 2018, the taxpayer submitted that Section 50 of CGST Act, 2017
provides for interest on delay in payment of taxes wherein the first proviso
provides that interest is applicable only on such liability which was
discharged using electronic cash ledger. The first proviso has been inserted
retrospectively with effect from 01.07.2017. During the period July 2017 to
March 2018, they have already discharged interest on liability discharged
through electronic cash ledger while filing the GSTR-3B for the month of
September 2017. In subsequent months, they have discharged their liability
through electronic credit ledger only. Once the interest is calculated only on
tax paid using cash ledger, then there is no short payment of interest as
pointed out in the show cause notice. Hence, they requested to drop further

proceedings in this regard.

9.8. GST payment under RCM as per section 9(4) of CGST Act, 2017
on Rent paid and hamali charges to Un-registered person: In respect of
allegation made in the notice that they have not paid GST of Rs.Rs.6,412/-
(CGST Rs. 3,206/- SGST Rs. 3,206/-) on Hamali Charges under RCM for
the period Jul’l7 - Oct’17, they submitted that they have made the payment
of the same of Rs.6,412/- vide DRC-03 dated31.07.2023.

9.9. Irregular availment of Input Tax Credit (Section 17(5)): With
regard to the allegation made in the notice that they have availed ITC of Rs.
88,320/~ (CGST- Rs. 44,160/- & SGST- Rs. 44,160/-) in contravention of
the provisions of section 17(5) for the period Jul’l7 - March20, the taxpayer
submitted that they have reversed an amount of Rs. 88,320/- through DRC-
03 on 07.01.2020 vide ARN No.AD3600120000820Z. Hence, they requested
to drop the demand in this regard.
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availment of ITC. Hence, it is clear that interest is not applicable on

availment of ITC per se but the utilization of ITC.

Further, Rule 88B of CGST Rules, 2017 was introduced with effect from the
1st July, 2017, vide Notification No. 14/2022-Central tax dated 05.07.2022
stating the manner of calculating interest on the wrongly utilised ITC
wherein it was clearly provided that ITC said to be utilised only when the

closing balance of ITC falls below the amount of wrongful ITC.

(b) Imposition of penalty is not valid: The taxpayer submitted that the
impugned show cause notice had not discharged the burden of proof
regarding the imposition of the penalty under CGST Act, 2017. In this
regard, they relied on the judgment in the case of Indian Coffee Workers’ Co-
Op. Society Ltd Vs C.C.E. & S.T., Allahabad 2014 (34) S.T.R 546 (Al])

wherein it was held that °F is unjustified in absence of discussion on

2

Jundamental conditions for the imposition of penalty under Section 78 of

Finance Act, 1994”,

The taxpayer further submitted that they are of the bonafide belief that the
compliance made by them is in accordance with law, and the penalties shall
not be imposed when the Noticee has acted on bonafide belief. Hence, the
penalties are not applicable. GST being a new law, the imposition of
penalties during the initial years of implementation is not warranted.
Further, they are under bonafide belief that ITC availed by them are eligible,
thus, penalties shall not be imposed. Further, the government has been
extending the due dates & waiving the late fees for delayed filing etc., to
encourage compliance and in these circumstances imposition of penalties
for claiming ITC on bonafide belief is not at all correct and the same needs
to be dropped. In addition to above, they submitted that where an authority
is vested with discretionary powers, discretion has to be exercised by
application of mind and by recording reasons to promote fairness,

transparency and equity.
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10.2. Another, personal hearing was fixed on 14.08.2023 and the same was
intimated to the taxpayer vide this office letter dated 26.07.2023. Shri
Laxman partner of HNA & Co LLP, authorised representative of M/s. Nilgiri
Estates, appeared for personal hearing on 14.08.2023 and he promised to
submit additional written submission. He submitted additional submisison
vide letter dated 29.08.2023. In this submission, the taxpayer through their
authorised representative stated followings:

(i) The taxpayer stated that they have already discharged -certain
proposed amounts even before the issuance of SCN and certain demands

after issuance of SCN which is mentioned in the below table:

Para | Demand Actual DRC-03 date | Paid through Sec
No. amount difference and
paid amount
1 1,21,41,750 Disputed NA NA 74
2 19,82,815 5,89,131 09.08.2019 | Credit Ledger 74
815.06.2020

3 27,16,554 5,15,480 09.08.2019 | Credit Ledger 73
4 38,58,144 17,78,059 NA NA 73
5 1,69,159 1,69,159 31.07.2023 | Credit Ledger 73
6 1,420 1,420 31.07.2023 Cash Ledger 73
7 6,412 6,412 31.07.2023 | Cash Ledger 73
8 88,320 88,320 07.01.2020 | Credit Ledger 74

(ii) With respect of interest on already paid demands, they stated that
they have sufficient credit ledger balance carry forward throughout the
disputed period and have discharged the same through Electronic Credit
Ledger. Hence, they are of the bona fide belief that they are not liable to
discharge the interest under Section 50 of CGST Act, 2017 in accordance
with first proviso to Section 50(1) which provides that interest is applicable
only on the liability which was discharged through Electronic Cash Ledger.
Further, they submitted that they have paid the taxes before issuance of
notice. Hence, there is no requirement to issuance notice under Section 73.
The taxpayer further submitted that Section 50(3) of the CGST Act, 2017
was amended with retrospective effect from 01.07.2017 vide Section 111 of
Finance Act, 2022 as notified through Notification No0.09//2022-CT dated
05.07.2022 to declare that interest is liable only on the portion of ITC
utilized and no interest is liable on the mere availment of ITC. Further, they

submitted that Rule 88B of CGST Act, 2017 was introduced with effect from
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metros, the cost of land would be high msa. in towns and rural areas, it
would be low. The cost of construction may not be vary much when
compared to the land value, whether in metros or in rural areas. Deeming
1/3 of the total amount charged as land value lead to levy of GST on the
land value in metros, whereas in the non-metros the construction service
would not get completely taxed. Like this, creating a hypothetical scene they
have raised may questions on the above said notification. And finally, by
quoting some case laws they argued that where the actual land value is
available, the same can be taken as deduction for the purpose of payment of
GST and the deeming fiction of 1/3td land value as deduction is ultra-vires
the statutory provisions. Hence, they stated that their compliance is in

accordance with the law and there is no short payment of GST.

12.3. On examination of the facts, provisions & notification No.11/2017-
Central Tax (Rate) dated 28.06.2017, and submission made by the taxpayer,
I find that the taxpayer’s submission in this regard is not tenable and the
case laws relied upon by the taxpayer have no relevance to the facts of the
instant case. Hence, I hold that the tax demand of Rs.1,21,41,750/- raised
in the show cause notice is sustainable and the same is recoverable under
Section 74 of CGST Act, 2017 along with interest in terms of Section 50 of
CGST Act, 2017 and penalty in terms of 74 of the Act read with Section
122(2)(b) of CGST Act, 2017.

13. Short payment of tax due to difference in tax rate:

13.1. In the notice, it is alleged that the taxpayer has deliberately adopted
incorrect lesser tax rate i.e.12% instead of 18% as specified in Notification
No.11/2017-Central Tax (Rate) dated 28.06.32017 to avoid to pay tax in
their periodical returns filed with the department with an intention to evade
payment of GST. By adopting incorrect rate of tax, the taxpayer has
contravened the provisions of Section 9 of CGST Act, 2017 read with
Notification No.11/2017- Central Tax dated 28.06.2017 and short paid the
tax of Rs.19,82,815/-(CGST:Rs.9,91,407 + SGST:Rs.9,91,407) for the period
from July, 2017 to March, 2018). In this regard, the taxpayer submitted that
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14. Short payment of GST on comparison of tax liability declared in
GSTR-1 and GSTR-3B: |

14.1. It is alleged in the notice that on comparison of tax liability declared in
GSTR-1 and GSTR-3B, it was observed that the taxpayer has made short
payment of tax amounting to Rs.27,16,554/- (CGST:13,58,227/- and
SGST:13,58,227/-) for the Financial Year 2018-19 (for the month June’l8
and March’19). In this regard, the taxpayer stated that the impugned notice
has considered only the difference in the months in which there is an excess
taxes declared in GSTR-01 and ignored the differences in the months in
which excess taxes declared in GSTR-3B. They further submitted that on
comparison of GSTR-01 and GSTR-3B for the period from July, 2017 to
March,2020, the difference in liability is only Rs.5,15,480/- and the same
has already been paid by them through DRC-03 on 9t August, 20109.
However, they did not submit any documentary evidences in support of their
claim.

14.2. In view of the facts and submission made by the taxpayer, I find that
the taxpayer’s submission in this regard is not acceptable. Hence, I hold
that the tax demand of Rs.27,16,554 /- raised in the show cause notice is
sustainable and the same is recoverable under Section 73 of CGST Act,
2017 along with interest in terms of Section 50 of CGST Act, 2017 and
penalty in terms of 73 of the Act read with Section 122(2)(a) of CGST Act,
2017.

15. Exess availment of ITC in GSTR-3B on comparison with GSTR-2A:
15.1. It is alleged in the notice that the taxpayer has availed excess input
tax credit of Rs.38,58,144/- (IGST:3,77,768, CGST:17,40,188 & SGST:
17,40,188) during the period from July, 2017 to March, 2020 in comparison
to GSTR 2A. In this regard, the taxpayer submitted that the impugned show
cause notice has considered only the months in which there is a less
reflection of ITC in GSTR-2A and has ignored the months in which there is
an excess reflection of ITC in GSTR-2A. Thus, once the ITC is compared on
consolidated basis for a particular year, the difference is very less and in fact

there is excess reflection of GSTR-2A during the period July 2017 to March
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per Section 50(3) of CGST Act, 2017 (as amended with retrospective effect
from 01.07.2017 vide Section 111 of Finance >Q~v 2022 and notified though
Notification No.09/2022-CT dated 05.07.2022), there is no interest liability
on mere availment of ITC. Section 50(3) of CGST Act, 2017 is reproduced
hereunder for ready reference;

Section 50(3): Where the input tax credit has been wrongly availed and
utilised, the registered person shall pay interest on such input tax credit
wrongly availed and utilised, at such rate not exceeding twenty-four per cent.
as may be notified by the Government, on the recommendations of the Council,
and the interest shall be calculated, in such manner as may be prescribed.
Section 111 of the Finance Act, 2022 is also reproduced hereunder for ready

reference;

111. In section 50 of the Central Goods and Services Tax Act, for sub-
Section (3), the following sub-section shall be substituted and shall be
deemed to have been substituted with effect from the 1st day of July,
2017, namely:—

“(3) Where the input tax credit has been wrongly availed and utilised,
the registered person shall pay interest on such input tax credit wrongly
availed and utilised, at such rate not exceeding twenty-four per cent. as
may be notified by the Government, on the recommendations of the
Council, and the interest shall be calculated, in such manner as may be
prescribed.”

In view of the above facts and provision, I agree with the taxpayer’s
submission and hold that there is no interest liability with regard to
payment of Rs.1,69,159/-.

16.3. As per Section 73(8) of CGST Act, 2017, Where any person chargeable
with tax under sub-section (1) or sub-section (3) pays the said tax along
with interest payable under section 50 within thirty days of issue of show
cause notice, no penalty shall be payable and all proceedings in respect of
the said notice shall be deemed to be concluded. In the instant case, the
taxpayer did not pay the dues within thirty days of issue of show cause
notice. Hence, I hold that the taxpayer is liable for penalty in terms of

Section 73(9) read with Section 122(2)(a) of CGST Act, 2017, wherein it is
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Hence, I hold that the amount of Rs.6,412/- paid by the taxpayer is liable
for appropriation towards the demand raised at para 8(xvii) of the notice.
Further, I also hold that the taxpayer is liable for payment of applicable
interest in terms of Section 50 of CGST Act, 2017 and penalty under Section
73 read with Section 122(2)(a) of CGST Act, 2017.

19. Irregular availment of Input Tax Credit [Section 17(5)]:

19.1. It is alleged in the notice that the taxpayer has availed input tax credit
of Rs.88,320/- (CGST: Rs.44,160 & SGST:44,160) on supplies used in
personal consumption such as Medical expenditure and Car rent expenses
which fall under the category of blocked credit under Section 17(5) of CGST
Act, 2017 during the period from July, 2017 to March, 2020. And, availment
of such credit is irregular and the same is liable to be recovered. In this
regard the taxpayer submitted that they have reversed an amount of
Rs.88,320/- through DRC-03 on 07.01.2020 vide ARN
No.AD3600120000820Z.

19.2. On verification of the facts and above said DRC-03 dated 07.01.2020
submitted by the taxpayer, I find that vide above said DRC-03, an amount of
Rs.4,43,390/- was paid for tax period September, 2018. Whereas, the
demand was raised in the notice is for the period from July, 2017 to March,
2020. Hence, the taxpayer’s submission in this regard is not acceptable and
I hold that the taxpayer is liable for payment of tax along with applicable

interest and penalty as proposed in the notice.

20. The taxpayer in their reply to the notice stated that the notice is
vague, having lack of details, has been issued based on assumption and
presumptions, and in gross violation of the natural justice principal.
However, they did not submit any valid ground in their support. It is seen in
their reply that the taxpayer is fond of quoting case laws irrespective of their
relevance to the facts. In this regard, I would like to submit that the notice
was issued on proper verification of the records during the audit conducted

in the month of September, 2022 and objections were raised after due
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22. With regard to imposition of penalties under Section 122(2)(b) and
Section 125 of CGST Act, 2017 and invocation of Section 74 for issuance of

the notice, the taxpayer made following submission;

22.1. Invocation of Section 74 of CGST Act, 2017: The taxpayer stated
that mere non-payment/short payment of tax does not mean that they have
wilfully contravened the provisions with the intent to evade payment of tax.
In this regard they relied on Uniworth Textile Ltd. V. Commissioner 2013
(288) E. L. T. 161 (S.C). They further submitted that the notice under
Section 74 can be issued only when something positive other than mere
inaction of failure on the part of manufacturer/ Service provider is proved -
Conscious or deliberate withholding of information by manufacturer/ service
provider necessary to invoke suppression of facts and intention to evade
payment of tax. In this regard, they relied on CCE, Chempher Drugs &
EEB@B% 1989 (40) E.L.T. 276 (S.C.).

In this regard, I would like to submit that the dependencies were come to
light only when audit was conducted, otherwise, would have gone
unnoticed. Here it is also pertinent to mention that Explanation 2 of the
Section 74 provides “the expression "suppression" shall mean non-
declaration of facts or information which a taxable person is required to
declare in the return, statement, report or any other document furnished
under this Act or the rules made thereunder, or failure to furnish any
information on being asked for, in writing, by the proper officer”. In the
instant case, Section 74 was imposed only where the taxpayer had not
declared their correct tax liability in the returns filed with the department.

Hence, the taxpayer’s submission in this regard is not sustainable.

22.2. With regard to imposition of penalty under Section 122(2)(b), They
submitted that to cover under this section, the noticee should fulfil the
following conditions;

(i) The person must be registered with the GST Portal.

(iij  The person must supply goods or services or both.
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23. Cross empowerment of provisions of Telangana State Goods and
Service Tax Act, 2017 have been provided under Section 6 of the TSGST Act,
2017 to authorize Central Tax officers as the proper officers for the purposes
of TSGST Act. Further, Section 20 of the IGST Act 2017 stipulates that the
provisions of the CGST Act shall mutatis mutandis apply in relation to
integrated tax as in relation to Central Tax as if they are enacted under IGST
Act 2017. Thereby any reference made under CGST Act 2017 in the order
hereafter, may be considered as similar reference has also been made to

relevant provisions of IGST Act 2017 and TGST Act 2017

24. In view of the forgoing discussions, I pass following order;

ORDER

(i) I confirm the tax demand of Rs.1,21,41,750/- (Rupees One Crore
Twenty Omne Lakh Forty One Thousand Seven Hundred and Fifty only)
(CGST- Rs.60,70,875/- and SGST -Rs.60,70,875/-) being short paid due to
adopting wrong method of valuation during the period from July, 2017 to
March, 2020 in terms of Section 74 of the CGST Act,2017 and TSGST
Act,2017 in view of my discussion and findings at para 12.2 & 12.3 above;

(ii) I order for recovery of interest payable on the tax amount mentioned
at para 24(i) above, from them in terms of Section 50(1) of the CGST Act,
2017 read with TSGST Act, 2017;

(iij) I impose a penalty of Rs.1,21,41,750/- (Rupees One Crore Twenty
One Lakh Forty One Thousand Seven Hundred and Fifty only) towards
the tax demand mentioned at para 24(i) above, on them in terms of Section
74 of the CGST Act, 2017 read Section 122(2)(b) of CGST Act,2017 and
TSGST Act,2017;

(iv) I confirm the demand of Rs.19,82,815/- (Rupees Nineteen Lakh
Eighty Two Thousand Eight Hundred and Fifteen only) (CGST-
Rs.9,91,407.5/- and SGST -Rs.9,91,407.5/-) being short paid due to
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(xi) I order for recovery of interest payable on the tax amount demanded
at para 24(x) above, from them in terms of Section 50 of the CGST Act, 2017
read with Section 20 of IGST Act,2017 and TSGST Act, 2017;

(xii) I imposed a penalty of Rs.3,85,814/- (Rupees Three Lakh Eighty Five
Thousand Eight Hundred Fourteen only) on them in terms of Section 73 of
the CGST Act, 2017 read with Section 122(2)(a) of CGST Act,2017 and
Section 20 of IGST Act,2017 and TSGST Act,2017 being the 10% tax
amount demanded at para 24(x) above;

(xiii) I confirm the demand of Rs.1,69,160/- (Rupees One Lakh Sixty
Nine Thousand One Hundred and Sixty only/-) (CGST: Rs.84,580/- and
SGST: Rs.84,580/-) being irregularly availed ITC towards credit notes
received during the period F.Y. 2017-18 (July,2017 to March,2018), F.Y.
2018-19 and F.Y. 2019-20 in terms of Section 73 of the CGST Act,2017 read
with TSGST Act,2017, in view of my discussion and findings at para 16.2
above;

(xiv) 1 order for appropriation of Rs.1,69,160/- (Rupees One Lakh Sixty
Nine Thousand One Hundred and Sixty only/-) (CGST: Rs.84,580/- and
SGST: Rs.84,580/-) already reversed through DRC-03 dated 31.07.2023 by
debiting Electronic Credit Ledger entry No. DI3607230190183 vide ARN No.
AD3607230117545 towards the irregularly availed ITC as demanded at para
24 (xiii) above.

(xv) I drop the interest payable in terms of Section 50 of the CGST Act,
2017 read with TSGST Act, 2017 on the tax amount demanded at para
24(xiii) above, in view of my findings as discussed at para 16.2 above;

(xvi) I impose a penalty of Rs.10,000/- (Ten Thousand) towards CGST
demand and a penalty of Rs.10,000/- (Ten Thousand) towards TSGST
demand (as demanded at para 24(xiii) above) on them in terms of Section 73
of the CGST Act, 2017 read with Section 122(2)(a) of CGST Act,2017 and
TSGST Act,2017 in view of my findings as discussed at para 16.3 above;

(xvii) I drop the demand of interest of Rs.1,420/- (Rupees One Thousand
Four Hundred and Twenty Only) (CGST- Rs.710/- and SGST- Rs.710/-)
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(xxiii) I order for recovery of interest payable on the tax amount demanded
at para 24(xxii) above, in terms of Section 50 of the CGST Act, 2017 and
TSGST Act, 2017;

(xxiv) I impose a penalty of Rs.88,320/- (Rupees Eighty Eight Thousand
Three Hundred and Twenty only/- on them in terms of Section 74(1) of the
CGST Act, 2017 read with Section 122(2)(b) of CGST Act,2017 and TSGST
Act,2017 towards the tax amount demanded at para 24(xxii) above;

(xxv) I drop the penalty of Rs.25,000/- (Rupees Twenty Five Thousand
Only) proposed on them under Section 125 CGST Act, 2017 and also
Rs.25,000/- {(Rupees Twenty Five Thousand Only) in terms of section 125
of the Telangana GST Act, 2017 read with Section 6(1) of the Telangana
State Goods and Services Tax Act, 2017 as proposed at para 8(xxiii) of the
notice, in view of my findings as discussed at para 22.3 above.

mw ﬂ:i /
a.ﬁm

Additional Commissioner

/

N |
/s. Nilgiri Estates
5-4-187/3, 2nd Floor,
Soham Mansion, M.G. Road,
Secunderabad, Telangana - 500003

(By Speed Post and through email to Registered email id - gst@modiproperties.com)

Copy submitted to:
1. The Commissioner of Central Tax, Secunderabad Commissionerate, Hyderabad.
(By Name to Superintendent, Review)

2. The Commissioner of Central Tax, Audit-II Commissionerate, Door No. 1-
98/B/20, 21, Sanvi Yamuna Pride, Krithika Layout,Madhapur, Hitech City,
Hyderabad - 500081 - w.r.t SCN issued in File C.No.V/Audit-II/C-1/28/2021-
22/Gr-15, dated :19.05.2023 for information.

Page 69 of 70



0L JO 0L 95ed

‘Adoo oxedg / o1y 193RI (©

"UOISIAI(

kSt 3

YSNOIy] ooueldwos puUes pue OI0 S 10] L0 Odd ojedid 0] UOIooiip €

Y ‘uorjeurIojur 10y aguey [[-1edredoSurey ‘xe], (eriuo) Jo juspusiunadng oyl (g

*931JJ0 SIY] 03 oOUEI[dUI0d PUss PUE QIO SIYJ 10] PoIedio st L0
DU ey} 2INSUS 0] UOIIODIIP € YIIM 9JBIOUOISSIUINIO)) PBQRIIPUNISIG ‘UOISIAI(]

LSDD peqerspunosg ‘Xel, Tenue) jo Isuolsstwwio)) juelsissy/Andoq oyl (T
10} Ad0D




B e

o







