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il'-STATFMENT OF FACTS

M/s Kadakia & Modi Housing, Secunderabad are engaged in rhe

construction of Viilas and are registered with the Department v:de STC

AAHFK87l4ASD00l under the categories of "Construction of Residential
Complex Service" and "Works Contract Service".

2. During the course of investigation, it was

assessee are not discharging Service Tax properly.
assessee's documents revealed tiat :

obsenrd that the

Examination of the

(i) they had not filed ST-3 returns and not paid Service Tax
during the period October,2o1O to March, 201 1.

(ii) They had filed ST-3 retums and self assessed their Service
Tax under "Construction of Residential Complex Service" for
the period from April,2o I I to September, 20 I 1. Later on
they changed the classification of the services rendered to
"Works Contract Service" with effect from October, 2}ll and
onwards -

3. On further examination of t]1e Agreements entered with their
Customers, it was obserrred that the assessees are collecting the agreed
value, in connection with the construction of villas, under the following
heads.

(i) Towards sa.le of Land.

(i,
]y1a1as development charges of land for laying of roads,
oralns, parks etc.

(iii) Towards cost of construction, water & electricity connection
and for other amenities.

lf the documents are entered before the Development of Land, the
assessee's are entering into separate contracts for sale of land, for
development of land and for construction of villas. If the documents are
entered after tJle Development of Land, the assessee,s are entering into
contract for sale of land and for construction of Villas. Examination of
the receipts vis-i-vis the arnounts indicated in the agreement of sales
showed that the land Development charges are not included in the
Agreement of consrucuon ln some Cases, parda-Uy hclucled in some

)
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4. As per Section 65(97 aJ of the erstwhile Finance Act, 1994, "Site

formation and clearance, excavation and earth moving and demolition"

service, for the period up to 30.06.2012, includes:

(') Drilling, boring and core extraction seryices for construction,
geophysical, geological or similar purposes;

Soil Stabilization; or

Hoizontal drilling for the passage of cables or drain pipes ;

or

Land reclarnation work; or
Contaminated top soil stripping work; or

Demolition and wrecking of building structure or road.

h0

(ii)

(iii)

(iv)

(v)

("i)

For the period up to 30.06.2012, as per Segtion 105(zzza) of the

erstwhile Finance Act, 1994, "?axable Seryice" means any seruice

provided or to be provided to any person, by any otler person in relation

to "site formation and clearance, excavation and earth moving and

demolition and such other similar activities"-

5. W.e.f .OLO7.2O12, it appeared that "site formation and clearance,

excavation and earth moving and demolition and such otler similar
activities to be a service under Section 65(441 of the erstwhile Finance

Act, 1994 and taxable under the provisions of 65E}(51) ibid.

Thus, the activity of land development rendered by the assessee

appears to be chargeable to Service Tax under "Site formation arrd

clearance, excavation and earth moving and demolition" service without

any abatement.

6. As far as the construction of villas are concerned, as per Sechon

65(1?s)(zzza) of tte Finance Act, 1994:

" toxable seruiczo means any seruie prouided or to be prouided to

anA person, bg ang other person in relation to the exeantion of a uorks
contract. exdudino u)orks conttact in reqtect of road.s, airpois, railuaus,
transpott terminals, bridges, fitnneLs and danus.

cases The Cost of Land Development in some cases rs lncluded ln lhe

amount indicated in the Sale Deed and exemption is claimed exemption

from payment of Service Tax on the Development charges.
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Explan;rlion. For the purposes of this sub-clause, "works

contract" means a contract wherein,-

(i) Transfer of property in goods involved in the execution
oI such contract is leviable to tax as sale oI goods, and

(ii) Such contract is for the purPose of carrying out,-

(a)........
(b)..........
(c) Construction of a new residential complex or a Part
thereof; or
(d)........
(e).........

From 01.07.2012 onwards, service portion of Works Contract

Service is a "Declared Service" under Section 668(h) of the Finance Act,

1994.

' As per Section 65El(5a) of the Finance Act, 1994, uorks contract"

V means o. contract uherein transfer of property in goods inuolued in ttrc
exea)tion of such contract is leuiable to tax as sale of good.s and such

contract is for the Wrpose of carrytng out construction, erection,

commbsioning, installatioq completion, ftting out, repair, mainternne.

renouatio4 alteration of ang mouable or immouable property or for utrying
out anu ofher similar activity or a part thereof in relation to such

property;

7. In the present case there involved transfer of property in goods in

execution of construction agreements and hence, the service rendered by

the assessee is taxable under "Works Contract Service'. However, the

assessee, in some cases, has transferred semi-finished construction by

\ way of sale deed. Subsequently, the assessee entered into a construction
vagreement for completion of the semi-finished villa. Thus the assessee

erroneously claimed exemption for the entire value indicated in the sale

deed. Whereas, t}te cost of construction of these villas is to be arrived at

by deducting the cost of land which is to be arrived Proportionately

basing on the values of identical lands from the sale deed value and to be

included in the taxable value.

8. Further verification of the documents revealed that the assessee

has included the cost of providing common amenities, which will be

Rs.i,50,000/- per villa, in the cost of construction and assessed to

Service Tax under "Works Contract Service' for payment of Service Tax.

Whereas, providing common amenities is not a service rendered under

'Works Contract' as there is no transfer of property to the individual.



D+,
Hence. the assessee are required to discharge full rate of Servlce Tax

under "other taxable Services"'

g. In vieu' of the above, it appeared that the assessee are liable to

discharge Service Tax on:

(i) Cost of Land Development shown in agreement of sales

under the category of "Site Formation Services";

(ir) Common amenities without any abatement at full rate under

"other Services";

(iii) The value of construction shown in the agreement of sales

excluding the value of common amenities under "Works

Contract Service";

10. Accordingly, the Service Tax liability was arrived at' villa wise and

issued a Show Cause Notice in O R'No'99/2016-Adjn(ST)(Commr)

HQPOR No.I0/2016-ST-AE-VIII dated 22'04'2016 to M/s Kadakia &

Modi Housing demanding Service Tax of Rs'14'35'330/- under "Site

Formation Service", Rs.4O,80,581/- under oWorks Contract Sergice" and

Rs.7,01,874/- under "other Services' in terms of proviso to Section 73(1)'

interest on the above said amounts under Section 75 besides proposing

penalties under Sections 77 and 78 ofthe Finance Act' 1994'

(a) The assessee, on one hand contested that the Land

DeveloPment Service do not all under the category of'Site

Formation & clearance, excavation and earth moving and

demolition services" as none of the work specified in the

definition were carried out by them; do not fall under "Works

Contract Serrrice" and hence there is no liability of Service

Tax. On the other hand, the assessee in their reply to the

Show Cause Notice contested that the "Land DeveloPment

Service' shall be treated as species of "Works Contact

Service" ald relied upon various case laws'

11. The above said Show Cause Notice was adjudicated vide Order-in-

original No.48/2016-(3.T) dated 30' 12'2016 by the Joint commissioner

of Central Excise and Service Tax, erstwhile Hyderabad I

Commissionerate, Hyderabad, wherein it was observed:



(b) Further, the assessee submitred that there is a transfer o[

Dropertv in goods while providing common amenities; pal'

VAT on the charges collected under "Land Development

Services" and hence it is a species of 'Works Contract

Services". However, in their written reply, it is again

contested that "Land Development Services" are not at all
covered under any of the "Works" defined under Works

Contract Services and referred Apex Court case Law in the

case of CCE Vs. Larson & Turbo Ltd.-2015(39)STR913{C}.

(c) From the above, it is clear that the assessee lacks clarity as

they say that the [,and Development Service" do not fall

under 'Site Formation & clearance, excavation and earth
moving and demolition serrrices" and it forms species of
"Works Contract Services; again they say it is not a "Works
Contract Sersice" as non of the works specified in the works

contract service was performed for Land Development

Service.

(d) In terms of Section 65(A)2(a) of the Finance Act, 1994, "Land
Development Service" gives more specifrc description under
"Site Formation & clearance, excavation and earth moving

and demolition serviceso as the work i.e. leveling of the land,

making it suitable for construction of villa, horizontally

drilling for laying of drainages lines, laying water pipes and

Cables etc. apart from constructing common amenities such
as park, current poles and club houses. Since majority
works involved are related to "Site Formation" and the

assessee have collectod the charges under "Land

Development Services' separately, they are rightly

classifiable under "Site Formation & Clearance, Excavation

and Earth Moving and Demolition Services".

(e) As per Section 66F of the Finance Act, 1994, the "l,and

Development Services' shall be treated as a single service

due to its nomenclature and essential characteristics even

though it contains many elements.

As regards the demand under "Works Contract Service, ttrere
is no baoin for tttc argurrtont ttrat 'l.rndiyidcd portiort of }and

along with semi hnished villa/house is not chargeable to VAT

(0



and it is mere sale of immovable property' is not acceptable

and it is totally misconstrued in their favour to get

exemption from payment of Service Tax. Henc€, the tax

demanded is liable for confirmation under "Works Contract

Service"-

(d With regard to demand of Service Tax under "Other Services"

it is observed that the assess could not produced any

evidence that the amounts are received towards Corpus

Fund, Electricity Deposit, Water Charges and towards

Service Tax. Hence the Service Tax is payable on these

charges under "Other Services".

(h) The assessee are well aware of the statutory provisions and
are billing Service Tax liability wherever they collected. Since

the assessee are claiming cum-tax b€nefit wherever they
have not collected, such benefit cannot be given.

(i) The jssue came light only after initiation of investigation by

the Department and it was discovered that the assessee were

misclassifying their seryices with intent to evade payment of
Service Tax. Since the assessee are aware of statutory
provisions and have been collecting Service Tax and not
paying the same to the exchequer, they have suppressed

these facts from the notice of the Department, they are liable
for penal action under Section 78 of the Finance Act, 1994.

\12. From the above observations, the Adjudicating Authority vide
'r-,,Cer-in-Original No.048/2016-(5T) dated 30.12.2016 has passed the

following order.

(i) Confirmed the demand of Rs.14,35,33O/- being the Service

Tax payable on'Site Formation Service" under proviso to
sub-section (1) of the Section 73 of the Finance Act, 1994;

(ii) Confirmed the demand of Rs.40,80,581/- being the Service

Tax payable under "Works Contract Service" under proviso

to Sub-Section (1) of.Section 73 of the Finance Act, L994;

/)ta
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I ) /l
(iu) Conlrrmed the demand oi lRs.7,Ot,a74l- bern8 Lhe servrcc

Ta.>i payable under "Other Services" under proviso to Sub-

Secrion (1) of Section 73 of the Finance Act, 1994;

(i") Appropriated the amount of Rs.19,O0,736/- paid towards

service tax against the demands mentioned at Sl No'(1) to (3)

above;

(v) Confirmed the interest as applicable on the amounts

mentioned at (i) (ii) and (iii) in terms of Section 75 of the

Finance Act, 1994;

(vi) Imposed a penalty of Rs.62,17,785/- under Section 78 of

the Finance Act, 1994. However, the penalty is reduced to

Rs.15,54,446/- provided the Service Tax amount, inter€st

and the reduced pena.lty is paid within thirty days of receiPt

of the order.

13. Aggrieved by the above said Order-in-Original, the assessee

preferred an appeal before the Commissioner (Appeals), Hyderabad who

vide Order-in-Appeal No.tryD-SWAX-000-AP2-0210-17-18-ST dated

14.09.2017 observed that:

(r) the assessee have contested the demands mainly on

limitation. However, the short discharge of the Service Tax

by suppressing the values in ST-3 Returns has come to light

only with the intervention of the Department by

reconciliation of the receipts declared in the ST-3 returns

with the actual receipts mentioned in their financial records.

Since the assessee registered under both oconstruction of

Residential Complex Service" and "Works Contract Service",

the Department cannot presume the identical activity

undertaken by the assessee as the ST-3 provides no clues. It
is only after investigation, the Department could conclude

that the assessee was actually undertaking a singular

activity classified bottr under Construction of Residential

Complex Services and Works Contract Sewice. Hence, ttrere

(vii) Imposed a penalty of Rs.1O,0O0/- under Section 77(21 of the

Finance Act, 1994.
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(ii)

rs reasonable cause and Jusarttcation lor Lrre lnvocallon or ttle
proviso to Section 73(t) ofthe Finance Act, 1994.

'lhe activities iike Jeveling. complerion of roads,,street lighrs.

storm-water drains etc. torr.ards setting up of common

amenities are ancillary to the main service of villa

constructions. For example, no individual who does not own

a property would be entitted to share ownership of the

intemal roads, utilities, ga-rages etc. The prime service is
only villa construction and the tand development for access

to that villa is clearly a subsidiary to it. Further, in terms of
Section 65A and Section 66 F of the Finance Act, !994, ld:re

land development, a part of major activity of villa
construction with common amenities, merits classilication
under Works Contract Service in the bundled serv.ice and not
under Site Formation as an independent service. Hence, the
demand is only short levy if the charges are actually
collected. Hence tbe para 26(t) of the Order-in-Original is
tberefore set-aslde and remanded to the Original
Adjudicating Authority for re-quantification of liability under
Works Contract by extending composition scheme. Since the
tax incidence has been demanded on the transaction value
which includes the tax element, the liabilitv shall be

assessed on the cum-tax value in terms of Section 67(2) of
the Finance Act, 1994.

(ii, As regards the liability on the construction of semi-finished
villa, it is observed that the assessee possessed a title to the
land and any construction undertaken prior to sale of any
land parcel is admittedly service to self; there is no service
provider and receiver to fasten the levy; and the sale deed
consisting of land parcel along with the unfinished house is
registered for tJre composite consideration; the saie deed
records the immovable property in totatity i.e. land parcel
and the unfinished house which is assessed to Stamp duty
and thereby recognized as a sa.le transaction alone; the
transaction covered by a sale deed cannot be considered to
represent a divisible land - building transaction involving
sale of land and construction of building. Herece, para 26(2)
of the Order-in-Orlginal is to be set aside.



(r\ l \\'llh icgalrai i(j Lhe 'othcr s€rylccs, lt ls obsen'ed ill;rl lh('

as-sessec are collecting certain amounts towards (lorpus

fund. electricity deposit and water charges, all of u,'hich are

statutoriiy prescribed. If the impugned amounts collected

from the villa vendees are not deposited to the

utilities / transferred to the association's corpus fund without

any retention in the assessee's account, the question oI

treating the same as consideration for construction of villa

and the assessment under 'Works Contract Service' does

not arise. Hence, the matter is to be examined by the original

Adjudicating Authority by ascertaining the fact; arrive at a

conclusion on the existence of the liability and then proceed

to quantiff it, if applicable as was done in the case of the

amounts collected for the land development discussed above.

AccordiDgly, para 26(31 of tbc Order-ln-Orfgfral set aslde

and remaadcd.

(u) On re-quantification of elements (i) ald (iii) of the Order-in-

Original, the amount paid shall automatically stand

appropriated.

[vi) Interest under Section 75 is a quintessential liability,

accompanying belated discharge of tax and cannot be waived

under arry provision of law. Hence, para 26(5) of the Order-

in-Ori$nal is upheld.

(vii) The demand proposals have been upheld on limitation and

the allegation of gross violations has been upheld; thereby a

penalty under Section 78(l) of the Finance Act, 1994 is

warranted. However the quantity of penaity shall be

computed as aggregated of (a) 100o/o tax liability for the

period prior to 08.04.2011 and (b) 507o of the tax liability for

the period 08.04.2011 to 31.03.2015, quantified in de-novo

proceedings in terms of proviso under Section 78(1) of the

Finance Act, 1994. Accordlngly, the para 26(61 of the
Order-ln-Orlginal was modllied.

(viii) As regards the penalty under Section 77 for the belated

registration, it is observed that the demand is proposed from

October,2O1O and the assessee has had taken registration

on 25.O4.2010 and hence the penalty imposed under Section

77\21 is Legally u!.sustainable and accordiEgly set aside.
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GROUNDS OF APPEAL

The Order-in-Appeal No.HYD-SVTAX-O00-021O- t 7- 18-ST dated

L4 .O9.2017 passed by the Commissioner (Appeals), Hyderabad appears

to be not proper, correct and lega-l for the following reasons:

.LAND DEVELMENT SERVICE"I

(a) The Commissioner (Appeals) in the impugned Order-in-

Appeal opined that the prime service rendered by the

assessee is only villa construction and the land development

for access to that villa is clearly a subsidiary to it; the land

development, a part of major activity of villa construction

with common amenities, merits classihcation under Works

Contract Service in the bundled serrrice and not under Site

Formation as an independent service. Whereas, the "L,and

Development Service" has nothing to do with the "Works

Contract Services'. The assessee, as per the agreement for

. 
sale entered with their Customers, charged separately for

"Land Development Services" and "Works Contract Serviccs

for construction of vilias". .When the assessee himself has

clearly bifurcated the "Land Development Service" from the
"Works Contract Service" and as Secrion 6S(A)r(a) of the

erstwhile Finance Act, 1994; gives more specifii description

of'Land Development Service" under "Site formation and

clearance, ercavation and earth moving and demolition"

Service, classification of 'Land Development, under "Works

Contract Service' in Bundled Services and extending the
bcncfit of abatcmCnt in terurs of Rule 2A of Service Tax
(Determination of Value) Rules, 2012 is not legal, proper and
correct.

(b) As per Section 65(105)(zzza) of the Finance Act, j994, und.er

Works Contrado:

' taxable seruice" means anA seruie prouided or to be
prouided to an! t2erson. by any otler person in relation to th.e

exea)tion of a works contract, excluding works contra"ct in



respect of roads, airPorls' rdiluaAs' transpott Lettn'rt<zb

bidges, runneb dnd dams

Explanation - For the purposes of this sub-clause'

"works conEact' means a contract wherein'-

(i) Transfer of property in goods involved in the

execution of such contract is leviable to tax as

sale of goods' and

(ii) Such contract is for the purpose of carrying

(a) erection, commissioning or installation of

out,-

(b)

(c)

(d)

plant, machinery,

structures, whether

otherwise, installation

equiPment

pre-fabricated

of electrical

or

or

and

electronic devices, plumbing' drain laying

or other installadons for transport of

fluids, heating, ventiladon or air-

conditioning including related piPe work'

duct work and sheet metal work' thermal

insulation, sound insulation' fire proofing

or water prooflng, lift and escalator' hre

escape staircases or elevators: or

construction of a new building or a civil

structure or a part thereof' or of a pipeline

or conduit, primarily for the purposes of

commerce or industrY; or

construction of a new residential complex

or a part thereof; or

completion and finishing services' repair'

alteration, renovation or restoration of' or

similar services, in relation to (b) and (c);

or

\_/'
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From 01.07.2012 onwards, service portion of Works

Contract Sersice is a 'Declared Service" under Section

668(h) of the Finance Act, 1994.

As per Section 65E}(54) of the Finance Act, 1994,

works cantract" means a contract Luherein transfer of propertg

in goods involued in the exesiion of sacli contract is tetiable

to tax as sale of goods and. such cnntract is for the purpose of
carrying out canstruction, eredion, commissioning,

installation, completion, f.tting out" repair, maintenance.

renouatbn, alteration of ang mouabL or immoudble propertA

or for carrying out ang otler similar activity or a part thereof

in relation to such proper$r.

(From the above definition it clearly manif€sted that in

order to classify "Land Development Service" under "Works

Contract Service' two conditions are required to be satisfied

i.e. first there should be a transfer of propert5r in goods and

to perform the activities from (a) to (e), mentioied above.

Whereas, while performing thd . services under "Land

Development", the assessee have not 
-. -transferred any

property in goods and no activities from (a) to (e) as above

said have not been performed. Hence, it is not proper to

classifo the "Land Developmenf under "Works Contract" in
Bundled Services. r

(c) In the instant case the assessee, under "Land Development

Services', rendered t}te work pertaining to preparation of site

suitable for construction, lalng of roads, laying of drainage

lines, water pipes etc. Ftrence the common area and amenities
even though constructed wittr murram and usage of labour it
is not transferred in goods to any individual and the I
common area and amenities are used by t'Ile group of
individual and hence the same cannot be treated as specids

of "Works Contracto.

(e) turnkey pro.jects including engineering,

procurement and construction or

commissioning (EP) projects;
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(d) As per As per Section 65(97a) of the erstwhile Finance Act'

1994, "Site formation and clearance, excavation and earth

moving and demolition" service, for the period up to

30.06.2O12, includes:

(i)

(iu)

(u)

(vi)

(ir)

(iii)

Drilling, boring and core extraction services for

construction, geophysical, geological or similar

purposes;

Soil Stabilization; or

Horiznntal drilling for the passage of cables or drain

pipes ; or

Land reclamation work; or

Contaminated top soil stripping work; or

Demolition and wrecking of building structure or road.

W.e.f. 01.07.2012, it appeared t}lat "site formation and

clearance, excavation and earth moving and demolition and

such other similar activities to be a "service" under Section

65(4a) of the erstwhile Finance Act, 1994 and taxable under

the provisions of 65E}(51) ibid.

Furthcr, as pcr Section 65A of the erstwhile Finance

Act, 1994, Classification of ta.:<able service:-

(i) For the purpose of this Chapter, classification of

ta:<able services shall be determined according to the

terms of tl:e sub-clauses of clause (105) of Section 65:

(2) When for any reason, a taxable service is, prima facie,

classifiable under two or more sub-clause(105) of Section

65, classificatioh shall be eflected as follows:

For the period up to 3O.O6.2OL2, as per Section

lO\lzzzal of the erstwhile Finance Act, 1994, "Taxable

Service" means any service provided or to be provided to any

person, by any other person in relation to "site formation

and clearance, excavation and earth moving and demolition

and such other similar activities".
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a,

(a) The sub-clause which provides the most specific

description shall be preferred to sub-clauses providing

a more general descriPtion;

(b) ......

(c) ."...
(3).............

In terms of Section 65(97a) read with Section 65(A)2(a)

of the erstwhile Finance Act, 1994, "Land Development

Services" gives more specilic description r:nder "Site

formation and clearance, excavation and earth moving and

demolition" Service and the works involved are ieveling t}te

land, makirig suitable for construction of villas and

horizontal drilling for laying of drainage lines and water

pipes and cables etc.

As per Section 66F of the erstwhile Finance Act, 1994, "Larld

Development Services' shall be treated as single service due

to its nomenclature and essential characteristics even

though it contains various elements However, the

Commissioner (Appeals) has not drawn a logical conclusion

from Section 65A of the erstwhile Finance Act, 1994 and

Section 66F ibid and held that t}re activity of Land

Development rendered by the assessee falls under "Works

Contract Service" in the bundled service which aPpears to be

not correct, legal.

Further, tl"e assessee are well aw'are of the statutory

provisions and are collecting Service Tax on the agreements

entered for constructions. The assessee intentionally evaded

ttre service tax on "Land Development Services" and "Other

Taxable Services". Hence, extending the cum-tax benefit

appears to be not Proper.

(e)

_*.&--------



II. ..WORKS CONTRACT SERVICE"

The assessee have entered into agreements u,ith thetr

Customers for sale land together with bungalow to be

constructed thereon as per the specifications and other

terms and condition for a total consideration. For example,

the assessee have entered into an Agreement dated

09. 1 1 .201 1 with Ms. Sabiha Hussain for sale of Plot No. I at

Shamirpet Village, R.R.District together with a deluxe

bungalow to be constructed thereon for consideration as

detailed below.

Description Amount
A Towards Sale of and Rs.1,78,00O
B Towards Development Charges

of Land for laying of Roads,
Drains Parks etc.

Rs.18,22,000

C Total towa-rds Larld Cost (A+B) Rs.20,00,O00
D Towards cost of constructiod,

water & electricity connection
and for other amenities

Rs.30,00,O00

E Total Sale Consideration (C+D) Rs.50,00,000

Verilication of the sale deed reveals that the assessee

has registered the above said plot along with the semi-

finished construction for a consideration of Rs.12,00,000/-.

The assessee have entered this type of agreements with their

other Customers who booked' their plots before "Land

DevelopmenP.

F\:rther the assessee have also entered into another

type of sale agreements with their Customers who booked

their plols after "Land Development". For example, the

assessee have entered into a sale agreement dated

13.12.2014 with Mr. Giri Ramachander Patwar and Ms.

Roopa Patu/ari for sale of Plot No.8 at Shamirpet Viuage of
R.R.Dist. together with a semi-dqluxe bungalow to be

constructed thereon for a consideratiot as detailed below.

(!

SI.No.



AmountDcscription
Rs.34 000A

B
Towards Saie of and
Torvards cost of construction, Rs. t 1,40,000
water & electricity connection

I and for other amenities

Verification of the Sale Deed dated 18.03.2015

revealed that the assessee has registered the plot along with

semi-finished construction for a total consideration of Rs.

34,38,000/-. The assessee have entered this type of

agreements u'ith their other Customers who booked ttreir

plots after "Land Deve lopment".

As per Section 65(91a) of the erstwhile Finance Act,

1994, "residential complex" means any complex comprising

of

(i) A building or buildings, having more than

twelve residential units;

(ii) A common area; and

(iil) Any one or more facilities or services such as

park, lift parking space, community hall,

common water supply or emuent treatment

system,

located within a premises and the layout of

such premises is approved by an authority

under any law for the time being in force, but
does not include a complex which is

constructed by a person directly engaging any

other person for designing or planning of the

layout, and construction of such complex is

intended for personal use as residence by such

person.

Explanation - For the removal of doubts, it is

hereby declared that for the purposes of this
clause, -

)

Total towards Land Cost (A+B) Rs.45,78,0O0c

\
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(a) "personal use" includes permitting the

complex for use as residence by another

person on rent or without consideration;

(b) "residential unit' means a single house or a

single apartment intended for use as a place

of residence.

From the above definition, residential unit means a

single house or a single apartment intended for use as a
place of residence. As per above said delinition, the project

a
tsloomsdale", where asbessee have constructed the villas,

met all the parameters.

Board in their circular No.l5l /2 /2O13-ST dated

1O.O2.20L2 vide para 2. 1(A) has clarified construction

serv'ice provided by the builder/developer is taxable in case

any part of the payment/development rights of tlee land was

received by the builder/developer before the issuance of

completion certificate and the service tax would be required

to be paid by builder/ developers even for tie flats given to

the land owner. From above, it is clear that the construction

service under "Works Contract Service' rendered before

issuance of completion certilicate is a taxable service. Hence,

the assessee is required to discharge their service tax

obligation even on the semi-finished villas registered before

issuance of Completion Certificate by the Competent

Authority.

Whereas, the Commissioner (Appeals), Hyderabad in
the impugrred Order-in-Appea.l, vrithout considering the

eviddnce on record, observed'that the assessee possessed a

title to the land. and .rny construction underta.ken prior to
sa-le of any land parcel is admittedly service to self; there is

no seruice provider and receifer to fasten the levy ald
accordingly set aside the demand. The observations of the

Commissioner (Appeals) appears to be not proper, correct an

legal.



(g) From the above, it is amply clear that the assessee have
intentionallv included the cost ol semi-finishccl construction
in the land cost so as to evade Service Tax resulting in short
payment under ,,Works Contract Service.,. Though the
assessee have rendered the Services under the category of
"Works Contract,, they have not paid Service Tax, nor filed
ST-3 returns during the period from October, 20lO to March,
201l. They have classified their services under the category
of "Residential Complex Services" during the period from
April, 201 I to S€ptember, 2Ol l, paid Service Tax and filed
sr-3 Returns Later on they changed *-reir crassification to
"Works Contract Services" during the period from October,
2011 and onwards and paid Service Tax. During the period
from October, 2OlO to March, 2015, the assessee paid r

Service Ta:r to t}le tune of Rs.19,00,736/_ on the contracts
entered for constructions availing exemption on semi-
finished villages registered along with Land.

The demand

22.04.2016, wbich
No.048/2016-(s.T)

the Show Cause Notice dated
confirmed vide Order-in_Original

30.12.2016, was arrived at

ln

was

dated
Rs.40,80,S81/- by calculating villa wise taking together the
values of senii-finished vill
the sai d sem i -fi nished,,,,":: ff.'J;:;*:ff :iT rIthe assessee under .Works Contract during the O.noO *o_
October, 2Ol I to March, 201S has been appropriated against
the said demand. Howevr

wirhout considerins the -;:J,.#:T:::'j #::l:
demand observing that the same ncrr.ih- ^_r.. .-
finished v,las; sare a..a *r,'"iiffi"[#:"Jir::, *;
the unfinished house is assessed to Stamp aury ana th-ereby
recognized as a sa.le transaction alone. iFurtier. the
Commissioner (Appeals) vide the said impugiea order has
upheld that the Service Tax of Rs.l9,OO,Z36/- already patdby the assessee stands appropriated .g"ir"t th. .r-
quantified demands under "Land Development Servicesr and
"otler Services". Since the above said Service Tax of
Rs.19,00,706/- has been paid fu the assessee under "Works
Contract Services" on the values of the agreements entered

lr



w
lbr construction, appropt.iating tlte same agarnst the.Land
Development Services and "Other Taxablc Scrvices,,
absolutely not correct and legal.

ls

III. .OTHER TAXABLE SERVICES"

(h) The assessee has also collected certain amounts over and
above the agreed amount in connection with rendering the
construction of villas. The assess€e have claimed that t}te
sarne are in connection with Corpus Fund, Electricity
Deposit, water charges and towards service tax. Horvever, tie
assessee has not submitted any documentary evidence to
this effect. fhe assessee have also not submitted the said
documentalr evidence even before the Commissioner
(Appeals). However, the Commissioner (Appea.ls) without
considering t}Ie same remanded the matter to the Original
Adjudicating Authority for re-quantification which is not
correct.

19' Further, it appears that M/s Kadakia & Modi Housing , s-4- !Z /3& 4, II Floor, Soham Mansion, M.G.Road, secunderabad are liabre to pay
Service Tax under the category of "Site Formation & Cleararrce,
Excavation and Earth Moving and Demolition seryices, "works contract
Services" and "Other Taxable Services, along with interest aldconsequential penalties as confirmed in the Order-in-Original
No.0a8l2o16-(5.T) dated 30.f2.2O16. Hence, setting aside of the

.. demands at para 26(2i1,26(71 and modiging and remand of the demands

v at para 26(r), 26(31 and,26(61 of the order_in-originar o4sl2016-(s.T)
dated 30.12.20I6 passed by t}re Joint Commissioner of Central Excise &
Sersice Tax, Erstwhile Hyderabad I Commissionerate, Hyderabad by the
Commissioner (Appeals), Hyderabad vide Order-in-Appeal No.HyD-
SVTAX-000-AP2_0210_l7-f 8-ST dated 14.09.20I2 is nor proper, correct
and legal.
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The Committee of the Commissioners, therefore, undcr the

provisions of Section 8612) ol the Finance Act, 1994, read with Section

fiaQ) of the CGST Acl,2O17, has directed the Assistant Commissioner

(Tribunal), Central Tax, Central Excise and Service Tax, Secunderabad

GST Commissionerate, Hyderabad to appeal to the Customs, Excise &

Service Tax APpellate Tribunal, Hyderabad, against the Order-in-Appeal,

for determination of the following points arising out of the said order.

(i) set aside the impugned OrderJn-Appeal No.HYD-SWAX-

OOO-AP2-0210-17-18-ST dated 14.09.2017 passed by the

Commissioner (Appeals-ll), GST and Central Excise,

Hyderabad, in the case of M/s Kadakia & Modi Housing, 5-

4-187 /3 & 4, II Floor, Soham Mansion, M.G.Road,

Secunderabad and to conhrm the demand proposed in the

Order-in-Original No.Oa8l20 16-(5.T) dated 30. 1 2.20 16 along

with interest and penalties as per the provisions of law; or

PILAYER

(ii) pass any suitable orders, as deemed fit.

1-;,
c rloill 

'e(TARUN NEOGI)
ASSISTAT COMISSIONER (TRIBUNAL)

rraxrrlE srgnn
Assisraht Commissioner

Ai+q 6-{ r,.j l+an rrat
Centrat Tax & Custo*ms

Rci*Trari * c? A 3rqitrllaa
S€cu^Carabad GST Comlnls-slon€rare

e<{rqr4/ H ycl€rabad



VERIFICATION

I, TARUN NEOGI, Assistant Commissioner (Tribunal), Central

Tax, Central Excise and Service Tax, Secunderabad GST

Commissionerate, Hyderabad, the Officer authorized by the Committee of

Commissionerates i.e. the appellant, do hereby declare that what is

stated above is true to the best of my information and belief.

Verified to-day the 56 of February,2018.

l-'-1' '
cf02 | rr

(TARUN NEOCI}
ASSISTAT COMISSIONER (TRIBUNAL)

IrErqE srgatl
\ a<istsnlCommisslon€r

at*q 6-{ ezi r+F tlcqr
Centtal Tax & -Cullomaftiita{Era 5,ll E.ar a 3rrq&rrcra

Sscur6e.aEd GSI CommitrKrter,l6
t<{r-r</HY<r€tat ad
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OFFICE OT THE COMMISSIONER
OF CENTRA! TAX, CENTRAL EXCISE & SERVICE TAX

SECUNDERABAD GST COMMISSIONERATE : cST BHAVAN
L.B.STADIUM ROAD : BASHEERBAGII : ITTDERABAD - SOO OO4

C.No.V/R/OIA/ 123 /2017 -Review Dated 30.o1.2018

Order 20 8 .I.A.

(lssued by the Committee of Commissioners consisting of the Commissioner of
Central Tax, Central Excise and Service Tax, Secunderabad GST
Commissionerate and the Commissioner of Central Tax, Central Excise and
Service Tax, Medchal GST Corrmissionerate, Hyderabad)

ooo
\/ WHEREAS, we have called for and examined the records relating to the

Order-ln-Appeal No.}IYD-SWAX-000-AP2-0210-17-18-ST dated 14.09.2017 in
Appeal No.118/2017(STC)S.T (Eaclosed) passed by the Commissioner

(Appea-ls-Il), GST and Central kcise, Hyderabad, in the case of M/s Kadalcia &
Modi Housing, No.5-4-187/3 & 4, Second Floor, Soham Ma-nsion, MG Road,

Secunderabad (hereinafter also referred to as "the assessee") for the purpose of
satisffing ourselves as to legality and propriety of the said Order-in-Appeal.

2. The impugned Order-in-Appeal set aside the demands under para 26(21

a;ed 26(7) and modified and remanded tJe demands under para 26{11, 26(31

and 26(61 of the Order-in-Original No.O48l2016-(S.T) dated 30.12.2016 passed

by the Joint Commissioner of Central Excise and Service Tax, ers\r.hile

. lerabad i Commissionerate, Hyderabad as detajled in the Statement of Facts

below.

3. AND WHEREAS on examination, it is found that the said Order-in-
Appeal is not proper and legal on the grounds specllled in tJle "Grounds o[
Appea.l'.

4. Now, therefore, in exercise of the powers vested on us under sub-section

(2A) of Section 86 of the Finance Act, 1994 read with Section 174(2) of the

CGST Act, 2Ol7 , we hereby authorize the Assistant Commissioner ffribunal),
Central Tax, Central Excise and S€rice Tax, Secunderabad GST

Comrrrissionerate, GST Building, Bashccrbagh, Hyderbad and direct hirn to
appeal on our behalf to the Honlf,le CESTAT, Regional Benctr, Hyderabad,

against the said order.
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STA IOF FACTS

5. M/s Kadakia & Modi Housing, Secunderabad are engaged in the
construction of Villas and are registered with the Dcpartment vide STC
AAHFK8714ASDOo1 under ttre catcgories of "construction of Residentia-
Complex Service" ald "Works Contract Service"_

6. During the course of investigation, it was observed that the assessee are
not discharging Service Tax properly. Examination of the assessee,s documents
revealed that :

(i)

(i,)

7 . On further exa.nxination of the Agreements entered with theirit was observed tlat the assessees are collecting the agreed
connection with the constn:ction of villas, r.mder the foliowing heads.

(! Towards saie ofl.and.

they had not filed ST-3 rehrrns- and not paid Service Tax duringthe period October,2olO to March, 2Otl.
Th? 14 fiIed ST-3 returns and self assessed their Service Taxunder.'Co-.n^struction of Residenttg 

-g.meil Se."iL;-foiiir" p"aoaIrom April,2ol I to Se otemher, 2ott. f.ater t" G.y'Iiri"e.a ,h.classificarion of the services rendered ; d";k= t'.rrrii'# 
".*i"""with ellect from October, 20l l a.nd onwards.

Customers,

value, ln

(ii) 
H[T.1":""""pment 

charges of land for taving of roads, drains,

(xl) Towards cost of^construction, water & electricity connection andfor other amenities.

. If the docurrents are entered before the Development of Land, the\,rlsessee,s are entering iato separate contracts for sale of land, for
development of larrd a.rrd for construction of villas. If the docr:ments are entered
after the DeveloprEent of Lend, the assessee,s are entering into contract for saleof land and for construction of Villas. Examination of the recelpts vis_i-vis theamounts indicated in the agreement of sales showed that the LandDevelopment charges are not included in the Agreement of construction insome cases, partially inctuded in some cases. The Cost of Land Developmentin some cases is included in t}le a:nount indicated in t]:e SaIe Deed andexcmption is claimed exemption froa paSmrent of Serrrice Tax on the

Development charges.

C.Nc V/R/OIA/.123/2O t 7-Review

page No, 2 of 18
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(i)

(ir)
(iii)
(iv)
(v)
("i)

Drilling, boring and core extraction services for construction,
geophysical, geological or similar purposes;
Soil Stabilization; or
Horizontal drilling for the passage of cables or drain pipes ; or
[,and reclamation work; or
Contaminated top soil stripping work; or
Demolition and wrecking of building structure or road.

For the period up to 30.06.2012, as per Section L}S(zz"a) of t}re erstwhile

Finance Act, 1994, "Taxable Service" means any service provided or to be

provided to any person, by any other person in relation to "site formation anC

'\ cleararce, excavation and earth moving and demolition and such other simila-r

r-ctivities'.

9. W.e.f .O1.o7.2O12, it appeared that "site formation and clearance-

excavation and earth moving and demolition ald such other similar activities

to be a service under Section 65(aa) of t}le erstwhile Financc Act, 1994 and

taxable under the provisions of 65E}(5f) ibid.

Thus, the activity of land development rendered by tJ:e assessee appears

to be chargeabie to Service Tax under "Site formation and clearalce, excavatior:

and earttr moving and demottion" serrdce without alry abatement.

10. As far as the construction of villas are concerned, as per Sectror'-

t 65(1o5)('"-z:za) of tte Flnane Ad, 1994:

\-/
" taxable selie' m-eans ang servie prouided or to be prouid.ed to ang

person, bg ang otler person in relation to the exeqttton of a uorlcs contrdct,
excluding uorks anntrad. in resped of road,s, airports, raihoags, trarlspoft
terminals, bridges, turmcls ond dans.

Explanation.- For the purposes of this sub.clause, "works contracf,
means a contract wherein,-

(i) Ttansfer of propert;r in goods involved in tJ e execution oi
such contract is leviable to tax is sate of goods, and

(ii) Such contract is for the purpose of carr5ring out,_

(a)
(b)
(c)
(d)
(e).........
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8. As per Section 65(97a) of the erstwhile Finance Act, 1994, "Site formatiorr

ald cleara;rce, excavation and earth moving and demolition" service, for tJre

period up to 3Q.O6.2O12, includes:

Construction of a new residential complex or a part thcreof; or
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From Ol.O7.2Ol2 onwards, sewice portion of Works Contract Service is a.

"Dcclared Service" under Section 66E(h) of the Finance Act, 1994.

As per Section 65E}(54) of the Finance Act, 1994, works contract" means

ct contract wherein transfer of propertg in goods inuolved in tlte exeantion of sacl'-

contract is leuiable to tax as sale of goods artd sltcl7 contract is for the Purpose oi
carrying out construction, eredion, @mmi-ssionir.g, installation, campletion, fltir.S'
out, repair, rnaintenante. renouation, alteration of any mouable or immouable

propertg or for carrying out any other s:unilal activity or a Part thereof in relation

to such property;

11. In the present case there involved tra-nsfer of property in goods in
\ :xecution df construction agreements and hence, the service rendered by the

-assessee is taxable under "Works Contract Service". However, the assessee, in

some cases, has transferred semi-finished construction by way of sale deed.

Subsequently, the assessee entered into a construction agreement for

completion of the semi-finished villa. Thus the assessce erroneously claimed

exemption for the entire value indicated in tJ e sale deed. Whereas, the cost of

construction of these vill,as is to be arrived at by deducting the cost of land

which is to be arrived proportionately basing on the values of identical laads

from the sale deed value arrd to be included in t]1e taxable value.

12. F\:rther verification of the documents revealed that the assessee has

included the cost of providing cotnmon arnenities, which will be Rs.1,50,000/-
' per villa, in the cost of construction and assessed to Service Tax under "V/orks
\ ^ontract Service" for palment of Service Tax. Whereas, providing common
vamenities is not a service rendered r.rnder oWorks Contract' as there is no

transfer of propert5r to the individual. Hence, the assessee are required to
discharge fuIl rate of Service Ta:( under ,other taxable Services".

13. In view of the above, it appeared that the assessee are tiable to discharge
Service Tax on:

h)1

(i) Cost of Land Dcvelopmeut shown in agreement of sales under the
category of .Site Foraation Serrrices";

(ii) Common arenities without any abatement at firl rate under
"other Services"l

(in) The value of constructjon shown in the agreement of sales
gxcluding the value of common amenities unde-r "Works Contract
Service";
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t4. Accordingly, the Service Tax liability was arrived at, villa wise and issueci

a Show Cause Notice in O.R.No.99l2016-Adjn(ST)(Commr) HQPOR

No. 10/2O 16-ST-AE-VIII dated 22.04.2016 to M/s Kadakia & Modi Housing

demanding Service Tax of Rs.14,35,330,/- under "Site Formation Service",

Rs.40,80,581/- under "Works Contract Service" and Rs.7,O1,874/- under

'other Services" in terms of proviso to Section 73(1), interest on the above said

amounts under Section 75 besides proposing penalties under Sections 77 anc

78 of the Finance Act, 1994.

15. The above said Show Cause Notice was adjudicated vide Order-in-

origina.l No.a8l2016-(S.T) dated 30.12.2016 by the Joint Commissioner oi

Central Excise and Service Tax, erstwhile Hyderabad I Commissionerate.

Hyderabad, wherein it was observed:

(a) The assessee, on one hand contested tlut the land Development

Service do not all under tJ:e category of "Site Formation &

clearance, excavation and earth moving and demolition services"

as none of the work specilied in the definition were carried out by

them; do not fall under 'Works Contract Service' and hence there

is no liabilit;r of Service Tax. On the other hand, the assessee ir:.

their reply to the Show Cause Notice contested that the "l,anc
Development Service" sha-ll be treated as species of 'Works Contact

Service" and relied upon various case laws.

(b) F\rther, the assessee submitted that there is a transfer of property'

in goods while providing coulmon anenities; pay VAT on the

chsrges collected under "Land pevelopment Services" and hence it
is a species of "Works Contract Services'. However, in their writter:
reply, it is again contested t}lat'Land Development Services" are
not at all covered under any of the "Works" defined under Works
Contract Services and referred Apex Court case Law in the case of
CCE Vs. Iarson & T\-ubo Ltd.-2015(39)STR9 t3(C).

(c) From the above, it is clear that the assessee lacks clarity as they
say that the Land Development Service, do not fall under "Site
Formation & clearance, excavation and earth moving a-ne
demolition seryices' and it forns species of .Works Contract
Services; again they say it is not a "Works Contract Service" as non
of the works specified in tJ"e works contract service was performed.
for l,and Development Service.

Page No.5 of 18
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(d) In terms of Section 65(A)2{a) of the Finance Act, 1994, "Land

Development Service" gives more specific description under "Site

Formation & cleatance, excavation and earth moving alci
demolition services" as the work i.e. leveling of the land, making ir
suitable for construcLion of villa, horizontally drilling for laying ol'

drainages lines, laying water pipes and Cables etc. apart frorn

constructing common amenities such as park, current poles and

club houses. Since majority works involved are related to "Site

Formation" and t.I:e assessee have collected the charges under
"Land Development Services" separately, they are rightly
classifiable under "Site Formation & Clearalce, Excavation and

Earth Moving and Demolition Services".

(g) With regard to demand of Service Tax under "Otier Serviceso it is
observed that tlle assess could not produced any evidence t.Ilat tlle
anounts are received towards Corpus Fund, Electricity Deposi!
Water Charges and towards Service Tax. Hence the Seryice Tax is
payable on these charges under "Other Services".

(h) The assessee are well aware of the statrrtory provisions and are
billing Service Tax liability wherever they collected. Since the
assessee are claiming cum_taJ( benefit wherever they have not
collected, such benelit cannot be given.

(i) The issue came light only after initiation of investigation by the
Department and it was discovered that the assessee were
misclassi.$ing their services with an intent to evade palment of
Service Tax. Since the assessee are aware of statutory provisions
and have been collecting Service Tax and not paying the same tc

paSe No. G oflS

(e) As per Section 66F of the Finance Act, 1994, the "Land
Development Services'shall be treated as a singte service due to
its nomenclature and essentia] characteristics even though it
contains many elements.

(0 As regards the demand under "Works Contract Service, there is no

basis for ttre argument that "undivided portion of land along with
semi finished 'r.illa/house is not chargeable to VAT and it is mere

sale of immovable propert/ is not acceptable and it is totaly
misconstrued in their favour to get exemptjon from paSrrnent of
Service Tax. Hence, the tax demanded is liable for confirmation
under u Works Contract Sereice".
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the cxchequer, they have suppressed these facts from the notice of
the Department, they are liable for penal action under Section 7,8

of the Finance Act, 1994.

16. From the above observations, the Adjudicating Authority vide Order-in-

Original No.048/ 20 i6-(ST) dated 30.12.2016 has passed the following order.

(r) Confirmed t}Ie demand of Rs.14,35,330/- being the Service Ta;r
payable on'Site Formation Service" under proviso to sub-section
(1) of the Section 73 of the Finance Act, 1994;

(ii) Confirmed the demand of Rs.40,80,581 /- being the Service Tax
payable under "Works Contract Service" under proviso to Sub-
Section (1) of Section 73 of the Finalce Act, 1994;

(iii) Confirmed the demand of Rs.7 ,O1,a74 / - being the Service Tax
payable under "Other Services" under proviso to Sub-Section (1) of
Section 73 of the Finance Ac! 1994;

(iv) Appropriated the amount of Rs.19,00,736/- paid torvards service
tax against the demands mentioned at Sl.No.(1) to (3) above;

(r) Confrrmed the interest as applicable on the aDounts mentioned at
(i) (ii) and (iii) in terms of Section 75 of t]1e Finance Act, 1994;

("0 lmposed a penalty of Rs.62,17,785/- under Section 78 of ttre
Finance Act, 1994. However, the penajty is reduced to
Rs.15,54,446/- provided t]le Service Tax anount, interest and the
reduced penalty is paid within thirty days of receipt of the order.

(vii) Imposed a penalty of Rs.10,000/- under Section ZT(21 of the
Finance Act, 1994.

17. Aggrieved by tJ.e above said Order-in-OriginaI, the assessee preferred an
appeal before the Commissioner (Appeals), Hyderabad who vide Order-in-

)' opeal No.HYD-SVTAX-OO0-AP2-02 1O-12-18-ST dated 14.09.2017 observed
'l!hat:

(i) the assessee have contested the demands mainly on tirnifsgiel.
Iilowever, the short discharge of the Service Tax by suppressing the
values in ST-3 Rehrrns has come to light only with the intervention
of the Deparknent by reconciliation of tJ:e receipts declared in the
ST-3 returns with the actual receipts mentioned in their frnanciat
records. Since the assessee registered under both ,Construction of
Residential Complex Service" and "Works Contract Service,, the
Department cannot presume the identical activity undertaken by
ttre assessee as the ST_3 provides no clues. It is only after
investigation, the Departrnent could conclude ttlat t}re assessee
was actuaJly undertaking a singular activit5r classifred both r:nder
Construction of Residential Complex Sdrvices and Works Contract
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Service. Hence, there is reasonable cause and justification for the

invocation ofthe proviso to Section 73(1) ofthc Finance Act, 1994.

(i, The activities like level.ing, completion of roadsT'sLr ce t lights, storm-
water drains etc. towards setting up of common amenities are

ancillary to the main service of villa construclions. For exa:nple, no

individual who does not own a property would be entitled to share

ownership of the intemal roads, utilities, ga-rages etc. The prime

service is on-ly villa construction ald the iand development for
access to that villa is ciearly a subsidia4/ to it. Further, in terms of
Section 65A and Section 66 F of the Finance Act, 1994, the land
development, a part of major activity of villa construction with
common amenities, merits classification under Works Contract
Service in the bundled service and not under Site Formation as an

independent service. Hence, the demand is only short levy if tl:e
charges are actually collected. Ileuce the para 26(1f ofthe Order-
irr-Orlgfnal ls therefore sot-aslde and ren.aJrded to the Original
Adjudicating Authority for re-quantification of liability under
Works Contract by extending composition scheme. Since the tax
incidence has been demarrded on the transaction value which
includes the tax element, the liability shall be assessed on t.I:e

cum-ta,x value in terns of Section 67(21 oI the Finance Ac! 1994.

(iii) As regards the fiability on t]re construction of semi-finished villa, it
is observed that the assessee possessed a titje to the land and
any construction underta.ken prior to sale of any land parcel is
admittedly service to self; tJ:ere is no service provider and receiver
to fasten the levy; and the sale deed consisting of land parcel
along with the unlinished house is registered for the composite
consideration; t]1e sale deed records the immovable property in
totality i.e. land pa.rcel and the unfinished house which is assessed
to Stamp duty and thereby recognized as a sale kansaction alone;
the transaction covered by a sale deed carnot be considered to
represent a divisible land - building transaction involving sale oi
land and construction of building. Ifeace, para 2612l of tfie
Order-ln-Orlglnal ts to be cet aalde.

with regard to the "other services', it is observed that the assessee
are collecting certain amounts towards corpus fund, electricilr
deposit and water charges, all of which are statutorily prescribed..
If the impugned amounts collected from the yilla vendees are not

(iv)

C No Vi RiOlAJ123/2017--Review
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GROUNDS OF APPEAL

18. The Order-in-Appeal No.HyD-SVTAX-OOO-021O-17-i8-ST dated
14.O9.2O17 passed by the Commissioner (Appeals), Hyderabad appears to be
not proper, correct and legal for the following reasons:

I. ..I"AND DEVELMpNT SERVTCE'

(a) The Commissioner (Appeals) in the impugned Order-in-Appeal
opined that the prime seryice rendered by the assessee is only villa
construction aIld the land dwelopment for access to that villa is
clearly a subsidiary to it; the land development, a part of m4jor
activity of villa construction with co[lmon amenities, merits
classification under Works Contract Service in the bundled seri,ice
and not under Site Formation as an independent service. Whereas,
the "Land Development Service" has nothing to do with the .Works

Contract Services". The assessee, as per the agreement for sale
entered with their Customers, charged separately for "Land
Devel.opment Seryices" and "Works Contract Services for
construction of villas,. When the assessee himself has clearly
bifurcated the "Lffid Development Service" from ttre "Works
Contract Service" and as Section 6S(A)2(a) of the erstwhile Finance
Act, 7994, gives more specific description of.Land Development
Service" under "Sit€ formation atrd clearance, excavation and earth
moving and demottion" Service, classilication of "Land
Developmenf under "Works Contract Service, in Bundled Services
and extending the benefrt of abatement in terms oI Rule 2A of
Service ?ax (Determination of Value) Rules, 2012 is not legal,
proper and correct.

\

(b)

Page No.10 oft8
u-*l*'d.A.&,.,d*lEi{.€fu*

As per Section 61(loi)(z,zzza) of tt@ Fitlance Act, 1gg4, under Works
Contrad':

' tdxable seruie, naarls any seruice prouid.ed or to be
provided. to f,.ng pr=orr" by ang otler person in relation to te
exeantion of a uo*s conta\ excludhg uorl.J. contrad. in resped. ofto.ds, aitports, trarlsport temin4ts, bridges, lttnneb anddatns-
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Explanation.- For the purposes of this sub-clause, "r'r'orks

contract" means a contract wherein,-

(i)

(ii)

Transfer of property in goods involved in the executior
oi 

".r"f, 
.ori.^"i is ieviaUle to tax as sale of goods, anc

Such contract is for the purpose of carrying out'-

(al erection, commissioning or installation of-plant'
machinery, equipment or structures, whet-her

p*-t"ta""t"a' o-r otherwise, installation of
if".tti"rf and electronic devices, plumbing, drain-

f"Ving or other installations for transPort of
Auids", h""ting, ventilation or air-conditioning
i""r,rdit e rela:ied pipe work, duct work and

st ""t .rietat work,- thermal insulation' sound
it 

".rt"tio", 
fire proofing or water proofing' lift

and escalator, fire escape staircases or elevators;
or).-

(b)

(c)

constnrction of a new building or a civil
structure or a Part thereof, or of a pipeline or
cond.uit, primarily for tJre purposes of commerce

or industr5r; or

construction of a new residential complex or a
part thereof; or

(d) completion and finishing services, repar'
alteration, renovation or restoration of, or
simiJ.ar services, in relation to (b) and (c); or

(e) turnkey projects including engineering,
pto"utl-"ttt tnd construction or commissioning
(EP) Projects;

From O1.07.2012 onwards, service portion of Works Contract

Service is a "Declared Service" under Section 66E(h) of the Finance

Act, 1994.
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)

As per Section 65B(5a) of the Finance Act, 1994, utorks

cgntract" means a @nttod uhPrein trarsfer of Propertu in goods

inuolued in tte exeantion of such artrod is leuiablz to tax os sale of

goods and sLtch contra.d. is for the Wrpose of urrying out

anstrudiory eredioa ornmissioning, instollation, ampletioa ftting
out, repair, maintenane. renouatio4 alterdion of ang mouablc or

immouable propertg or for @lrying out artq otler similiar activity or a

part tJrereof in relation to such prop€rty.
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From the above definition it clearly manifested that in order

to classify "Land Development Service" under "Works Contract
Service" two conditions are required to be satisfied i.c. llrst there

should be a transfer of property in goods ald to perform the

activities from (a) to (e), mentioned above. Whereas, while
performing the services under "Land Development", the assessee

have not transferred any property in goods ald no activities from
(a) to (e) as above said have not been performed. Hence, it is nct
proper to classi! the "Land Developmenf under "Works Contract"
in Bundled Services.

(c) In the instant case the assessee, under "Land Development

Services", rendered the work pertaining to preparation of site

suitable for construction, laying of roads, laying of drainage lines,
water pipes etc. Hence tl:e cornmon area and amenities even

though constructed with murram and usage of labour it is not
trarrsferred in goods to any individual and the common area and
amenities are used by the group of individual and hence the same

cannot be treated as species of .Works Contracf.

(d) As per As per Section 65(97a) of the erstwhile Finance Act, 1994,
"Site formation and clearance, excavation and earth moving and
demolition" service, for the period up to 30.06.2012, includes:

(i) Drilling, boring and core extraction seryices for construction,
geophysical, geological or similar purposes;

SoiI Stabilization; or
Horizontal drilling for the passage of cables or drain pipes ;
or

Land reclamation work; or
Contarninated top soil stripping work; or
Demolition and wrecking of building skucture or road.

For the period up to 30,06.2012, as per Section 105(zza) of
the erstwhile Finance Act, 1994, "Taxabte Service" means any
service provided or to be provided to alry person, by any other
person in relation to "site formation and clearance, excavhEon and
earth moving and dernolition and such other sirnilar activitieso.

l

(ii)

(iii)

(i")

(v)

(vi)

PaBe No. 12 of 1a
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W.c.f. 01.07.2012, it appeared that "site lormation and clearance,

excavation and earth moving and demolition and such other

similar activities to be a "service" under Section 65(44) of the

erstwhile Finance Act, 1.994 and taxable under the provisions of

6sB(s1) ibid.

Further, as per Section 654 of the erstwhile Finance Act,

1994, Classification of taxable service:-

(1) For the purpose of this Chapter, classi{ication of taxable

services shall be determined according to the terms of tJ:e sub-

clauses of clause (105) of Section 65:

(2) When for ary reason, a taxable service is, prima facie,

classifiable under two or more sub-clause(105) of Section 65,'

classification shall be effected as follows:

(a) The sub.clause which provides tJle most specific description

shall be preferred to sub-cLauses providing a more generat

description;

(b) ......

(c) ......

(3)

In terms of Section 65(97a) read with Section 65(A)2(a) of the

erstwhiLe Finance Act, 1994, "l,a,ld, Development Services" gives

more specilic description under "Site formation and clearance,

excavation and earth moving and demolition" Service and the

works involved are leveling the land, making suitable for
construction of villas arrd horizontal drilling for laying of drainage
lines and water pipes and cables etc.

(e) As per Section 66F of the erstwhile Finance Act, 1994, "Land
Development Services" shall be treated as single service due to its
nomenclature and essential characteristics even though it contains
various elements. However, the Commissioner (Appea.ls) has not

Page No. L:t of 18
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Further, tl:e assessee are well aware of the statutory
provisions and are collecting Service Tax on t}le agreements
entered for constructions. ?he assessee intentionally evaded the
service tax on "Land Development Services" and "Ottrer ?axable
Services". Hence, extending the cum-tax benefit appears to be not
proper.

U. "WORI{S CONTRACT SERVICE'

(0 The assessee have entered into agreements with their Customers
for sale land together with bungalow to be constructed thereon as
per the specifications and other terms ad condition for a total
consideration. For example, the assessee have entered into arr
Agreement dated O9.l l.2O1 1 with Ms. Sabiha Hussain for sale o:
Plot No.l at Shamirpet Village, R.R.District together with a deluxe
bungalow to be constructed thereon for consideration as detailed,
below.

Rs.20 00 000
Rs.30 ,00,000 i

Sl.No. Amount
A Rs.1,78,0O0
B

c
D

Towards ofaIe ald
Towards
Land for
Parks etc.

tDevelopmen ofCharges
laying Roads

towards Lan Cosd t
struction

h-ici connection
tcos of con terwa

elec& ty for ot}ler
tiameni se

Descri

E Consid tionSale era +D 000Rs.50 00

drawn a logical conclusion from Section 60A of rie erstwhije
Finance Act, 1994 and Section 66F ibid and held thar the activity
of Larrd Development rendered by the assessee falls under "Works
Contract Service" in the bundled service rvhich appea-rs to be nc,t
correct, legal.

Page No. t4 of18

Verification of the sale deed revea.ls tlat the assessee hasregistered the above said plot along with the semi_Iinished
construction for a consideration of Rs.12,00,000/_. The assessee
have entered this type of agreements with their ottrer Customers
who booked their plots before "Land Development,.

Furt}ler the assessee have also entered into another type ofsa.le agreements with their C
"r.andDeveropm.",,."."J;':Jff :::":::X3::::J:;

Rs.18,22,000
of Drains

and
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Sl.No. Description Amount
Towards Sale of and Rs.34,38,O0C

B Towards cost of construction, water
& electricity coonection and for
other amenities

Rs.1l,4O,0OC

C Total towards Lend Cost (A+B) Rs.45,78,000

Verilication of the Sale Deed dated 18.03.2015 revealed that
the assessee has registered the plot along with semi-finished

construction for a total consideration of Rs. 34,38,000/-. The

assessee have entered this type of agreements with their other

Customers who booked their plots after "Land Development'.

As per Section 65(9fa) of t}re erstwhiie Finance Act, 1994

'residential comploC means any complex comprising of

(l) A building or buildings, having more than twelve
residential units;

(ii) A common area; and

(iii) Any one or more facilitiei or services such as pa:-k, lift
parking space,'comnunity haIl, common water supply.
or ellluent treatEent system,

Located within a premises and the layout of such
premises is approved by an authority under any lalr.
for the time being in force, but does not include e.
complex which is constructed by a person directll.
engaging arry other person for designing or planning oithe layout, and construction oi "rlh comptex" is
intended for personal use as residence by such-
person.

Explanation - For tJ:e removal of doubts, it is herebl.
declared that for the puiposes of this clause, _

(a) "personal use" includes perrnitting the complor foruse as residence by another person on ient orwrthout consideration;

(b) 'residential unif means a single house or a single
apartrnent intended for use as a place of residencE.

Page No. 15 of 18

sa.le agreement dated i3.12.2014 with Mr. Giri Ramachander

Patwar and Ms. Roopa Patwari for sale of Plot No-8 at Sl.ramirpei

Village of R.R.Dist. together with a semi-deluxe bungalow to bc

constructed thereon for a consideration as detailed below.

\:_,



From ttte above dehnition, residential unit means a single:

house or a single apartment intended for use as a place o-

residence. As per above said delinition, the project 'Bloomsdale""

where assessee have constructed the villas, met all the Parameters.

Board in their circular No.15L /2/2o73-ST dated 1O.O2.2O12

vide para 2.1(A) has clarified construction service provided by the

builder/developer is taxable in case any part of the

payment/development rights of the lartd was received by tJ:e

builder/developer before the issuance of completion certilicate anc

the service tax would be required to be paid by builder/developers

even for the flats given to the land owner. From above, it is clear

that the construction service under 'Works Contract Service"

rendered before issuance of completion certificate is a taxable

service. Hence, tJ:e assessee is required to discharge their senrice

tax obligation even on the semi-finished villas registered before

issuance of Completion Certificate by the Competent Arithority.

Whereas, the Commissioner (Appeals), Hyderabad in the

impugred Order-in-Appeal, without considering the evidence or:.

record, observed that the assessee possessed a title to the land anc

any construction undertaken prior to sale of any land parcel is

admittedly service to self; t}.ere is no service provider and receiver

to fasten thc lerry and accordingly set aside the demand. The

observations of the Commissioner (Appeals) appears to be not
proper, correct an legal.

(g) From the above, it is amply clear that the assessee have
intentionally included the cost of semi-finished construction in the
land cost so as to evade Service Tax resulting in short pal.ment
under "Works Contract Service". Though the assessee have
rendered the Services r:nder the category of "Works Contracf the),
have not paid .Service Ta:c, nor Iiled ST_3 returns during the perioc
from October, 2OlO. to March, 2011. Itrey have classified their
services under the category of .Residential Complex Services"
during the period from April, 2011 to September, 2011, paic
Service Tax and 6led ST_3 Returns. Later on they changed their
cla.asifice.tion to .Works C6hl-.^+ c-_.:^^_, r-_i
october, 2or 1,,,; ;;*:;;ff;:':"#;:: ffii-il
period from October, 2O1O to March, 2OlS, the assessee paic

page No. lG of 18
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Service Ta.x to the tune of Rs.19,00,736/- on the contracts enterec

for constructions availing exemption on semi-finished villages

registered along with Land.

The demand in the Show Cause Notice dared 22.04.2016-

which was confirmed vide Order-in-Original No.048/ 2016-(5.Tl

dated 30.12.2016, was arrived at Rs.40,80,581/- by calculating

villa wise taking together the values of semi-finished villas and the

value for completion of the said semi-finished villas. The Service

Tax already paid by the assessee under "Works Contracf during

the period from October, 2011 to March, 2015 has beer:

appropriated against the said demand. However, the Commissioner

(Appeals) without considering the materia.l facts, set aside the

entire dema;rd observing that the same pertains only to semi-

finished villas; sale deed consisting of land parcel along with the

unfinished house is ass€ssed to Stamp duty and thereb)'

recognized as a sale transaction alone. FurtJ:er, the Commissioner

(Appeals) vide the said impugrred order has upheld that the Service

Tax of Rs.I9,0O,736/- edready paid by the assessee stands

appropriated against the re-quantilied dema:rds under "[anc
Development Seryices" and'other Services". Since the above saic

Service Tax of Rs.19,00,736/- has been paid by the assessee under

'Works Contract Services" on the va_lues of tJre agreements entered

for construction, appropriating the same against the "land
Development Services and "Other Taxable Services" is absolutel5.

not correct and legal.

..OTHER TAXIIBLE SERVICES"

(h) The assessee has also collected certain amounts over and above
th" qgre.d aInount in connection with rcndering t]le constmction
of villas. The assessee have claimed that the same are in
connection with Corpus Fund, Electricity Deposit, $,ater charges
and towards service tax. However, the assessee has not submitted
any documentarr evidence to this efrect, The assessee have also
not submitted the said documentarJr evidence even before the
Commissioner (Appeals). However, the Commissioner (Appealsl
without considering the same remanded the matter to the Original
Adjrldice.ting Authori5r for re-qrra:rtification which is rlot correct.
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19. F'urther, ir appears rhar A4/s Kadakia & Modi Housrr.rg, S_4 187/3e4,U
Floor, Soham Marsion, M.G.Roaci, Secunderabad are liable to pay Serv-ice Tax
under the category of "site Formation & clearance, Excavation and Earth
Mo'ing a,d Demolition services" "works contract sen'ices" and ,,other Taxable
Services" along with interest and consequential penalties as confiamed in the
Order-in-Original No.Oa8l 2016_(5.T) dated 3O.12.2Ot6. Hence, setting aside c,f
the demands at para 26(2), 26(T) and modiling and remand or trre demands at
para 26(1), 26(3) and, 26(61 of the Order_in_Original 048/2016-(5.T) dated
30.72.2016 passed by the Joint Commissioner of Central D(cise & Service Tax,
Erstwhile Hyderabad I Commissionerate, Hyderabad by the Commissioner
(Appeals), Hyderabad vide order-in-Appeal No.HyD-SWAx-ooo-Ap2- o2ro- 17 -
18-ST dated 14.09.2012 is not proper, correct and legal. Hence, an appeal
against the abovc said Order-in-Appeal is required to be preferred with thc
Hon'ble CESTAT, Hyderabad for the reasons detejled in the Grounds of Appeal

ORDBR,

qO. In view of tJle above, the Assistant Commissioaer (Tribuna.l), Central Tax,
Central Excise & Service Tax, Secunderabad Commissionerate, Hyderabad is
diected to make a prayer before Hon,ble CESTAT seeking to:

(i) set aside the impugned Order_In_Appeal No.HyD-SVTAX-000-
AP2-0210-17-18-ST dated t4.O9.2OlZ passed by tl1e
Comaissioner (AppeaIs-II), GSI and Central Elcise, Hyderabad, in
tlre case of M/s Kadakia & Modi Housing , S_4_l8T /3 & 4, II Ftoor,
Soham Mansion, M.G.Road, Secunderabad and to conlirrr tJ.e
demand proposed in the Order-in_Original No.O48l2016_(S.T)
dated 30.12.2016 along with interest and penalties as per the
provisions of taw; or // TRUE COpy lt

pass any suitabre orders, as deemed fit. :*[i:rattr"*& Associates

\?^\$

I

*1d.,rl*t n r".a. e
tvt.No:236558

To

(ii)

COMMISSIOIYER
SECUNDERABAD COMMISSIONERATE co

(M.

MEDCIIAL COMMISSIONERATE

4ra,.q
It l":: Corynissioner (Trjbunal),

s;5ffiF:{:"fl:...H:$i,.ffi;'*
fe.

in{
3!Ig. a-gfi<
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