
@
ar.fte rt : Appeal No. 118/2017 (STC)ST

3Trgffi(3Ifff,-ll)fr(rs&,E +-fiq rcqrE eJffi 61 mrdrerq
oFFrcE oF THE COMMTSSTONER (APPEALS.il), GST & CENTRAL EXCTSE

z fi aiFs, ffir rqa, (rd il €B{fr tg
7th FLooR GST BHAVAN, L B STADIUNT ROAI)

qIIR {TA, tflr.IIE, ENi4EII {ICq-5OOOO4 :: BASHEER BAGH, HYDERABAD, TS.5OOOO4

TELEPHONE: 04G23234219/23231160 email: commraopl-sthvd@nic.in Fax No.040-23237873

3lffnd: Appeal No: l!8 / 2017 (STC) ST

sl+d3flAYIt: ORDER-IN-APPEAL NO: HYDSvTAX-0fi)-AP2-02r0-r7-l&ST DATED 14.09.2017

crq s{i Ere 3Trfu{r0 : gft. fi.fi.dr.tr. e-{1E arq6, 3mrfi (erfra-n;, t<ren

Passed by : Sri. B.V.V.T PRASAD NAIK, COMMISSIONER (APPEALS-II) TryDERABAD

2.(a)

qrtn Fn* ilc wt frcrrqr t sq dafu * ffi 3cd,r + ft s {6 vft gR ii A qrfr tr

This copy is granted free of cost for the private use ofthe person to whom it is issued.

*i m furikff 5e on?v t snrq-a dfrikr erftfrqq, rqq+ ff qrrr 86 * 3fdrld dqqe;, rf,rq yr6 E +{r6t
s{ffd3rer6{"r,Q-trqiq,vqcil€,tErrqcffrv-oen$'ftecst3Fqrrd(fr}tR),trdrqrq,t<rsrq,
tdrrr*r-sooool * sqq q{-o <rqr 6{ s6} tr
Any assessee aggrieved by this order may file an appcal under Section 86 ofrhe Finance Act, 1994 to the Customs,

Excise & Servlce Trx Appellste Tributr8l, Regioosl Betrch, lst Floor, HMWSSB Buildirg (Rcar Portion),

Kh.irrtlbrd, Hyderrbld, T$500004.

ir*q stqn {o srftftqc.lg44 A qm 3s qs + ds (iii) + 3r{m, fltt 85 ff 3c-qnr (s) ii {s0ld eri{r qr ftoiq }
frq 3ftd + fuq, qffi +1 fu tq qr kc a{A{r } ftc a{fi id ff Ti d w* :ER"r * ft q 6{ ot, tt qw& ii qEt

6rcrs{sfu(gfuflfrdfr, vrriear.witurrisffidi,<scftffiqm+rnirn:t-*+r*qrqeif if, r,m s, tssa

ff qnr at * sqrq t 3{ftifqq ff um : s rm oqtr
As per clause (iii) of Section 35F of the CEA, 19,14, the appeal against the decision or order referred to in sub-

section (5) ofsection 85, the appellant has to deposit len per cent ofthe lax, in cas€ where tax or tax and penalty ar€

in dispute, or penalty, wherc such penalty is in dispute, in pursuance of the decision or order appealed against:

Section 35F ofthe Acr is applicable to service tax case by virtue ofSection 83 ofFA,l994.

sq qm ( l ) FIr 3rr qRr (2) qr 3c qr(r (291 + i]idrl-d 9-+d q$-€ frq 3rIA{I + fffd s{{-d Bqr ql?r d 3€ 3nkr *
ftrtkfremvrs+l)6dltstd-{{61i*ri-dr €e qgi;tqr qT$t6eftfu *scx, ii:fitrq61fr, qrq(ft'ql
qrfl qrRsr

Every appeal under sub-section( t ) [or sub-.section(2) or sub-section(2A)] of Sectior 86 of FA,l994 shall be filed

within three moflths ofrhe dare on which the order sought to be appealed agaiDsl was received by the assessce, tbe

[Comminee ofthe Commissioners], as the case may be.

ta z ii sR(fud 3r{-d K A s/ w a z ffict it sR !ftrii i fu€ Brtyr } ftc< sifi-d Fsfl qtil i ss 3TIt{r *
ftqikfr * qrs \iqt ff ilts * f{ T61t * g-dr fr'fl qr r.rdr A &s s{tn } frcq effio fuqr vnr qr6dr d 3fu
qfrd6d+frqftfudql entnff se an?n#qnvftqi{e,qdtvrBq fGrs}tl5rcft sqrFmvfr A}slfrq
The appeal, as referred to in Para 2 above, should be filed in S.T.5/S.T.-7 proforma in quadruplicate; within thrce

rnonths from the date on which the order sought to be appealed against ivas communicated to the party prcferring

thc appeal and should be accompanied by four copies each (of which one should be a certified copy), of the order

appealed against and the Order-in-Original which gave rise to the appeal.

srfa * mv fiqre * qfrn!fr iq + E6r++ rfrqr + qsr i s-6i eq{d ftIa t sEi * M S t$r-5-c i-* ff rnor t
vrgfrs'rsteifo-dciqgtw€aadiqtR<ftqftftqqffqnr86+3t-d'ldfrffftg{g*lT{rdn6rsqmS{dq
ilvrRqrt+goffifuctt
The appeal should also be accompanied by a crossed bank draft drawn in favour of the Assistanl Regist-ar ofthe

Tribunal, drawn on a branch of any nominated public sector baDk al rhe place wbere the Tribunal is situated,

evidencing payment offee prescribed in Section 86 ofthe Act. The fees payable are as under:-
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6+1 fru trrd t srfi-d riqBrd i ss crr& t ci'n rqr +qr 6( *( qrq ner ffi * iffq ssre {6
srEmrt Enr ernqr:rqr rc tq+ dlq 6rq qr sc$ oq i *, wi qd Esrr;

(a) where the amount of service tax ard intfiest demanded and penalty levied by aIIy Cenaal Excis€

Officer in the case to which the appeal relates is five lakh rupees or less, one thousand rupees;

6q frr err& * e{-e +iqFtrd i s{ qrrd i ffi rrqr +fl ql *{ qrq aqr ffi * Ai*q rflq {6
s{Emrt Em s,nqrrqr ris {q} ciq f,rq t 3rfud6, iB-c dq} qsrs aro t qq, dd, tq} qtq Erm;
(6) where the amount of service tax and interest demanded and penalty levied by any Cental Excise

OIficer in the case to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh

rupees, five thousand rupees;

gq fte qrrd t sr{-d {qFrd iss crrd ii cirn rrfi +dr sr *rqreilrffi fr ir{q rerq yr6
3rfu{rt cm a{rnqr rrqr rs, {q}qsrs ffs i 3{Fr* d d, w} Ec Esn;

(c) where the amount of scrvice tax and interest demanded and penalty levied by any Central Excise

Officer in the case to which the appeal relates is morc than fifty lakh rupees, ten thousand rupees:

sS ff srr so ff3c Eru (4) * :)iilld ddrq rrq 
Sid s{rcfuii * TNc } ddq t +ti ge; ?qrd tr

No fee is payable in respect ofthc Mernorandum ofCross Objections refened to in Suusection (4) of Seclion 86

ibid.

6.(D

qffiq F{i-cl * {Ics c<d Rq rrq R|fi 3[+fic-d * qPI: Every application made before the Appellare Tribunal:

COt-6ff qt+ft qq+dqr.rmff dgni*ft qou-*ft ;Ser<v#cr+*ft qil&cqd;qr
(a) in an appeal for gant ofstay or for rectification ofmistake or for any other purpose; or

i9 ffi ufi-ou wtn+l gr: wrR-rod*frqgq+qrEdqqqiqq}qr{oaiqRsl
(b) for restoratioD ofan appeal or an applicatioD, shall b€ accompanied by a fee of five hundred rupees:

{€ 3c qnr * gid'td s{r{r ffi qrq{ ftq qq eniqr } qrrd;t *i {m tq 16 tt
No fee is payable in case ofan application filed by Commissioner this sub-s€ction.

nr*q rtqrq {6 s{fuftqq, Iqaa oik adq siqrq {o frcqr+d, zooz aer dqE6. Aratq Jdrr< {6 q +dr 6r
affi frqro gF*nr; ftqqr+d, t qtz t \Tfrrcr Eqt ei{ 3ia dEftrd qrqdi +1 ff{Bd *,d era ynqrii ff 3t{ qq
srrdfhfuqrqlnrtt

Attention is invited to the provisions governing these and other related matters, contained in the Centsal Excise Act,

1944 and Central Excise Rules, 2002 and the Customs, Excise and Service Tax App€llate Tribunal (Procedure)

Rules. 1982.

This appeal is filed by M/s Kadakia & Modi Housing, No.5-4-1873 & 4, Second Floor,

Soham Mansion, MG Road, Secunderabad, TS-500003 (hereinafter referred to as the

'appellant"), against the Order-in-Original No.048/201GST dated 30.12.2016 in OR

No.44l2016-Hyd-l.Adin(ST) (hereinafter referred to as the 'impugned order"), passed by the

Joint Commissioner of Customs, Central Excise & Service Tax, (erstwhile) Hyderabad-l

Commissionerate, Kendriya Shulk Bhavan, LB Stadium Road, Basheerbagh, Hyderabad, TS-

500004, presently falling under the jurisdiction of Secunderabad GST Commissionerate

(hereinafter referred to as the "respondent / adiudicatlng / lower authority').

lant is engaged in constructing independent

't

'-,. Ca
villas and holds registration for ng

(CRC) and Works Contract (WCS) s

intelligence that the

services involving

Construction of Residential Complex

No.AAHFK8714ASD001. Based on

ideration received toward taxable

the authorized

ervices;

"Bloomsdale",
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aftari: Appeal No. 118/2017 (STC)ST

2.1. A show cause notice dated 22.04.2016 in OR No.99/2016-Adin(ST)(Commn0 [HQPOR

No.10/2016-ST-AE-llll was issued, raising the tax demand proposals quantilied in the manner

laid out in Para 4 and 4.1 of the SCN, along with interest and penalties under Sec 78 (gross

violations) and 77 (2\ (delayed registration) for violations listed at Para 5.1-5.5 therein. The

notice was adjudicated in the impugned order, cutminating in the instant appeal; wherein the tax

demands were confirmed to the e)dent proposed; an amount of Rs.19,00,736 paid by the

appellant was appropriated; a penalty of Rs.62,17,785 was imposed under sec 78 for gross

violations with intent to evade tax; and a penalty of Rs.10,000 imposed under Sec 77 (2) tot

delayed registration. He held inter alia that !he-qloomsdale project met all the parameters of

residential complex; that the activity is rEhtly Claqsifiatle under WCS and taxable; that the land

development charges cannot be ionqiderpd-ai a'species ol works contract since no title

transler of property in goods / materid }(as occuned; that they raised contradictory contentions

on the classification of land develOprfrerf nharCes; that in terms of Sec 65A(2)(a), the land

otA # 210/17-18 dated 14.09.2017 9n" PaSe 3 of 10
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signatory of the appellant firm was summoned by officers and statements were recorded on
.16.11.2015 and 0'1.02.2016, wherein he deposed inter alia that the sale deed is executed for

land value and construction agreement is made separately; that they discharge tax under WCS

on the amount agreed to in the construction contract; that there was flux in the legality of the

levy, leading to possible short-payments which they are willing to discharge. The service was

classified under CRC until Sep 2011 and then amended to WCS; and tax was discharged under

WCS with effect lrom Oct 201I. However, no tax was discharged for the period Oct 2010-Mar

201 1 and no ST3 was liled, although the returns for the period post Apr 2011 were filed.

Examination ol the agreements showed that the appellant was collecting the consideration as

an aggregate of three elements, viz. (i) sale of land; (ii) Development charges of land for laying

drains, pipelines, roads etc.; and (iii) cost of construction, including amenities and utilities (water

/ electricity connections). lt was observed that element (ii) did not form part of value covered by

construction agreement either fully or partially; and that the activity per se merited classification

as "site formation / clearance" service up to 30.06.2012 under Sec 65(97a) read with Sec

65(105)(zzza); and under Sections 658(44) and 658(51) of the Finance Act 1994 post

01 .O7.2O12. lt was also viewed that for the (material) period Oct 2010-Sep 201 1 , the

construction activity itsell was rightly classifiable under WCS and not CRS as classified by the

appellant; that the entire consideration including that for common amenities is to be considered

as the gross value for assessment to tax under WCS, even in cases where the sale deed covers

the land parcel as well as semi-constructed building. Tax liabilities of Rs.14,45,330 under site

lormation service; Rs.40,80,581 under WCS; and Rs.7,01 ,784 (said to be collected towards

corpus fund, electricity deposit, water charges etc.) under various other services were

calculated in worksheets designated WS1-WS4. lt was viewed that the appellant suppressed

material facts and values in respect of Site formation and WCS, unearthed only with the

departmental intervention; that gross violations were thus committed with intent to evade tax,

meriting the invocation of the proviso to Sec 73(1) in proposing the demands for the e),.tended

period ol limitation.
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development activity is appropriately covered under the category, "site formation / clearance"

particularly as it was charged separately; that the ratios of the rulings cited at Para 18.1 of the

impugned order apply; that the demand under WCS was contested on irrelevant grounds; that

they failed to submit evidences in support of the claim that the amount of Rs.7,01,784 was not

consideration toward taxable service; that he relies on the rulings cited at Para 21 ol the

impugned order in support of this view; that cum-tax benefit cannot be extended in terms of the

ruling cited alPara22 of the impugned order; that the extended period is iustified in terms of the

rulings cited al Par,€ 23 of the impugned order and the facts narrated al Pa,a 24 ibidem; and

that the plea for waiver of penalty under Sec 80 is rejected in terms of the rulings cited at Para

25 ibidem.

3. The appellant, aggrieved by the impugned order, agitated the demands on the tollowing

grounds:

The impugned order was passed in violation of the principles of natural justice inasmuch as their
contentions were neither addressed nor considered; that specific pleas regarding classification

of land development charges, service to self until time of booking, property in goods consumed

in common amenities were also transferred with the villa hence merited treatment under works

contract, statutory dues cannot be treated as consideration for service, and limitation aspect;

were unaddressed by the lower authority; that thereby the impugned order is non-speaking;

that the ratios of the rulings cited at Para 4 of the grounds of appeal IPages 12-13 of appeal

bookl apply;

lndependent villas are not covered under the definition of "residential complex" at Sec 65(91a)

of the Finance Act 1994; that it was not sublect to the lew as held in the Macro Marvel case

cited at Para 5 of the grounds of appeal; that the lower authority chose to confirm the demand

despite the legislative intent to keep individual houses out of ambit of the levy;

The activity of land development is not covered by any clause under Sec 65(97a); that taxability
under site formation arises only when the specified activities are undertaken independently;
that in the instant case, it was undertaken as part of a composite contract of villa construction
as is clarified in the agreement for sale; that the impugned activity is not liable under the
category of Site formation;

The activities involved in land development is a species of works contract inasmuch as property

in goods namely murram, concrete, electrical poles, wiring etc., in the execution of land

development is used with labor and title transferred to the property owners jointly as common
amenity; that VAT is discharged on the land development charges collected, fortifying the view
that it is a species of WCS; that even then, it does not fit into any clause under Sec

55(105)(zzzza) and hence does not attract service tax;

Composite contracts can only be taxed under WCS post 01.00.2007, in terms of the Apex Court
ruling cited at Para 13(i) [Page 20 of appeal book]; that since the activity of land development
has not been specifically covered under the definition, it is out of ambit of the levy;
Their contention that the activity of land development being part of composite contract, can

cannot be levied since it does not get covered under
any clause of Sec nstrued as contradictory by the lower authority;

enlla/

e

that even under Sec iption is WCS and not site formation service;
Assuming without adm ng that. land ent attracted the levy, no liability can be
fastened where no land development agr m nt as entered into; that the allegation at para

3.2 of the SCN (cast of construction of sern ifi

1.0g.2017

'w-

d house by deducting land cost) has been
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rebutted in terms of Para 115 of the Apex Court ruling in the L&T case extracted at Para 21(a) of
the grounds of appeal; that goods used in constructing semi-finished house lost the identity and

got converted to immovable property which cannot be considered as goods;

o There is transfer of ownership for a price in the Instant case, by way of sale deed validly

registered; that there is no element of service involved; that the amounts received under

agreement to sale cannot be subject to tax;

o Where there is clear vivisection identifyinB transaction value for service of construction, further

subjecting the associated transactions to separate assessment is unwarranted;

. Without prejudice to the above, even if land development attracts the levy, it merits beinB

fastened only under WCS, at the rate under composition scheme; that for the period beyond

07.07.2012, the tax shall be levied only on 40% of the value under Rule 2A of the Service Tax

Valuation Rules, 2012;

. Construction of common amenities involves the transfer property, hence is classifiable under

WCS, eligible for abatement; that the cost of construction of common amenities is factored into

the cost of each individual dwelling unit; that the common areas are transferred to the body of
individuals, i.e., RWA; that appellant does not own the common areas;

. The definition of works contract both prior to and after 01.07.2012 does not prescribe that

transfer of common areas should be to individuals or association; that the common areas was

transferred to the association and VAT was discharBed;

o Assuming without admitting that common areas is a service, it has been provided to the

association and not to individual house-owners; that the definition of residential complex

included common amenities; that the corresponding demand is untenable;

. corpus fund for the association, electricity deposit, water charges etc., do not form

consideration towards rendering taxable service; that these elements are not includible for

assessment to tax; that they rely on the ratio of the ruling cited at Para 38 of the grounds of

appeal, in support of this contention;

o The demand in respect of other services has been baldly confirmed on the ground that no

evidences were submitted; however, no documents were explicitly sought for verification; that

the lower authority was empowered to veriry facts; that it was not exercised; that hence the

demand is untenable in terms of the ruling cited at Para 39 of the grounds of appeal;

. Full facts were voluntarily disclosed by the appellant and no material facts were suppressed at

any point of time; that the issue was in the department's knowledge well before issuance of

SCN; that no positive act of malafide was established; that they rely on the ratio of the rulinB

cited at Para 43, 53, 55 of the grounds of appeal, in support of this contention; that mere short

payment / non-payment when all transactions are recorded in financials, cannot lead to

conclusion of gross violations, in terms of the rulings cited at Para 56 & 57 of the grounds of

appeal;

o There was legal flux in understanding / interpretation of legal provisions during the material

period; that the taxability is not free from doubt even in the recent ruling pronounced in the

Suresh Kumar Bansal case [2015-TIOL-1077-HC-DEL-ST]; that contrary rulings were pronounced

even by the Apex Couru that in spite of all difficulties including a slump in demand, the

appellant discharged the dues voluntarily; that since malafide cannot be attributed, larger

period of limitation cannot be invoked; that they rely on the ratios of the rulings cited at Para 48

and 49 of the Brou nds of appeal, in support of this contention;

. Extended pe riod cannot be invoked ispute pertains to diverse interpretation of law,

as held in the rul appeal; that merely because the appellant

chose a benefici tributed, as held in the ruling cited at

5T3 was admittedly filed and hence

extended period ed at Para 47 & 50 of the grounds of

l,

olA # 210117-18 dated 14.09.20 77

the
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appeal; that demands based on audit observation alone is unsustainable, as held in the ruling

cited at Para 51 of the grounds of appeal;

They entertained bonafide belief on the non-levy of tax on the disputed elements; that in such

cases, extended period cannot be invoked, as held in the rulings cited at Para 52 of the grounds

of appeal;

Without prejudice to the above contentions, the liability ought to be computed on cum-tax

values inasmuch as the incidence is not passed on downstream, as held in the rulings cited at

Para 60 of the grounds of appeal; that since the primary tax liability is itself questionable, the

demand for interest and penalty do not sustain; that the penalty imposed under Sec 78 is
unwarranted in terms of the rulinBs cited at Para 64-68 of the grounds of appeal; that since the

impugned activity was held not taxable for the period prior to 01.07.2010, the allegation of
belated registration does not have meriu

Without prejudice to the above submissions, reasonable cause (listed at Para 70 of the grounds

of appeal) existed for non dlscharge of tax, meriting waiver of penalty under Sec 80, as held in

the ruling cited ibidem.

4. I heard the appellant, represented by Sri P. Venkata Prasad, Chartered Accountant, on

17.07.2017. He reiterated the submissions made in the grounds of appeal; and prayed for relief.

None appeared for the respondent despite notice.

FINDINGS

5. I have carefully considered the documents and the submissions. The short point to be

addressed is the sustainability of demands confirmed in the impugned order, under the facts

and law in vogue.

6. The demands have been contested on limitation, with the appellant devoting a signilicant

portion [Para 40-57 ol the grounds of appeal] to it. I have carefully considered the contentions

on limitation. The dispute arises from a departmental investigation and recording of statements

on 16.11.2015 and 01.02.2016. The notice actually relied upon the ST3 filed for the material

period, as admitted at Para lO(iii) therein. lt is only on reconciliation of the receipts declared in

the ST3 against the actual receipts booked in their financial record an the various agreements

examined, that the department concluded that there existed a variance between the receipts

declared in ST3 and assessed to tax, and the actual receipts detected from other sources; that

the investigation uncovered facts leading to allegation ot short discharge of tax by suppressing

values in the ST3. The natural presumption in demands arising from a departmental intervention

is that of gross violations with intent to evade tax. However, in all fairness, I do find that the

appellant issued communications to the jurisdictional Commissioner, seekin g contirmation of the

7.201 0 [Pages 147-152 ot

been issued. Be that as it

ories as recorded in the

cannot presume that the

Page 5 of 10

correctness of their understanding of the

appeal book]; and there was

may, the appellant had registered

ST2 (Registration Certificate) dated 0

former which was clarified exempt up 0 t .07.201 0. The

\

bookl, and it was only the
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identical activity is undertaken by the appellant both as CRC simplicitor and WCS composite as

the ST3 provides no clue in this direction; and requires an intervention to ascertain the factual

matrix. Hence the plea that ST3 was liled, in contest of limitation, is rejected. lt was only after

the investigation was initiated and transactions examined, that the department could conclude

that the appellant was actually undertaking a singular activity, classified both under CRC and

WCS. The appellant's communication dated 16.08.2010 to the department adverts at Para 11,

to the initial classification under WCS, and their intent to discharge tax under CRCS, subject to

the reimbursement by the customer. Such conditional discharge of tax liability is not provided for

in the fiscal statute, and the appellant made no assertion on the service classification at their

end, nor the basis of the assessment made. Be that as it may, there is no dispute at any stage

that the primary activity of villa construction under composite works contract has been classified

by the appellant under WCS and accepted by the department; since even the demands in the

impugned order toward the construction element is under WCS category. Moreover, the

reconciliation between the ST3 figures and actual receipts unearthed undeclared receipts

towards services, irrespective of classification. The material period in the instant case is Oct

201o-Mar 2015, well after the retrospective legislation set to rest any doubts lingering in respect

of the lew on the specific activity. The reliance on case laws pertaining to legal flux is therefore

of no help to the appellant. Considering the facts and circumstances in totality, I have no

hesitation in concluding that there existed reasonable cause and justification for the invocation

of the proviso under Sec 73(1) for the extended period; and the appellant's contentions on

limitation are reiected.

7. On merit, there appear to be three elements of primary demand in dispute: (i)

classification of land development charges under'Site Formation' service and corresponding tax

demand of Rs.14,35,330; (ii) demand oI Rs.40,80,581 under WCS in respect of unfinished

house and common amenities; and (iii) Rs.7,01,784 in respect of elements like corpus fund,

electricity deposit and water charges collected from the customers.

8. lnsolar as element (i) is concerned, it is clear from Para 2.3.2 ot lhe SCN that (in some

cases), the vendee is required to enter into separate land development contract with the

appellant, independent of the construction agreement for the house per se; which is relied upon

by the department to conclude that it is a separate, identifiable service activity, meriting

independent classification and assessment; and the activity was viewed as 'site formation /

clearance'. I have carefully considered the facts. The activities like leveling, completion of roads

/ street lights, storm-water drains etc., toward setting up of common amenities is usually

covered under land development and normally certain charges are also collected by the local

body toward land development ilding regulations, when according building

permissions. The developm to ing project and would form an intrinsic

component of that project le, no ln o does not own a property would be

entitled to shared ownership ol the internal roads, arages etc. lt is the villa construction

OIA fl 21.0/1.7 -L8 dated 14.09.2O17' \-/ 6a-
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that is the prime service, and the land development for access to that villa is clearly subsidiary

to it. There is force in the appellant's contention [at Para 10 of the grounds /Page 16 of appeal

bookl that the activities of sale of land parcel, fastening development charges, and entering into

construction agreement are mutually co-existing and inseparable; and that the land

development charges are collected toward bouquet of charges for land parcel, development and

construction of the villa.

9. The ratio of the Tribunal ruling in the Vrindavan Engineers & Contractors case

[2015(40)STR 765Cfri-Mum)] squarely applies to the instant case, and the classification of the

land development activity separately under Site Formation is legally unsustainable. ln terms of

Sec 654 ol the Finance Act lgg4 (up to 30.06.2012) and Sec 66F ibidem (beyond 01 .07.201 2),

the land development activity, part of major activity of villa construction with common amenities

merits classification under WCS in the bundled service, and not under Site formation as an

independent service. lt automatically restricts the demand for short lew only where the charges

are actually collected. Although the SCN admittedly sought to lasten the liability under Site

Formation, the appellant fairly conceded alPa'a26 of the grounds ol appeal, that the demand

would exist under WCS category, assessed under the composition scheme inasmuch as the

necessary conditions (non availment of credit etc.) are met. Para 26(1) of the impugned order

ls therefore set aside and remanded to the lower authority for re-quantif ication of liability

under WCS, by e)dending composition scheme for the period up to 30.06.2012 and under Rule

2A of the Service Tax Valuations Rules with effect from O1 .O7.2012 by extending abatement.

Since the tax incidence has been demanded on the transaction value which is deemed to

consist of the tax element under Sec 67(2) inasmuch as the incidence has neither been

discharged nor shown to be passed on downstream; the liability shall be assessed on cum-tax

values. I rely on the rulings pronounced in COMMISSIONER OF C. EX., PANCHKULA Versus

GOEL INTERNATIONAL PVT. LTD. [201s (39) S.T.R. 330 [ri. - Del.)]; and COMMISSIONER

OF SERVICE TAX Versus ASSOCIATED HOTELS LTD. [2015 (37) S.T.R. 723 (Gui.)], in

ordering the remand.

10. lnsofar as the demand pertaining to element (ii) is concerned, lfind that the notice, at

Pa,a 3.2 and 3.4, clearly arrived at the liability toward construction value of unfinished house,

attempting to fasten liability on full value, without even e)tending any abatement toward

goods/material components. I have carefully considered the facts. When the appellant

possessed title to the land [outright purchase, as recorded at the third bullet under Pa,a 2.1 ol

the SCNI, any construction undertaken prior to sale of any land parcel is admittedly service to

self; there is no service involved since the fiscal statute prescribes the existence of independent

service provider and receiver to fasten the levy; factual matrix shows on record that the
&>

sale deed consisting of land parc

consideration. Therefore, the

unfinished villa, is sale simplicilo

OIA t 210/17-18 dated 14.09.2017
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use is registered for the composite

deed, even when containing an

e to represent a divisible land-I,

7l

,-'y
Page 8 of 10



erffa d : Appeal No . l18l20l7 (STC)ST

building transaction involving sale (of land) and construction (of building), for separately

assessing the latter. The sale deed records the immovable property in totality (land parcel +

unfinished house) which is assessed to Stamp duty and thereby recognized as a sale

transaction alone, which is placed out of ambit of service tax lew, both prior to and after

01.O7.2012. As far as common amenities are concerned, the unit rate of the constructions is

deemed to be adjusted to amortize the cost over the entire proiect villas and thereby included in

the unit cost of the villas since the value of apportioned common amenities (villa-wise) have not

been shown to be charged separately in any case. The tax demand in respect of element (ii) is

therefore legally unsustainable. Accordingly, Paru 26(2t of the impugned order is set aside.

11. lnsofar as element (iii) is concerned, it is contended that the impugned amounts have

been collected toward corpus fund, electricity deposit and water charges, all of which are

statutorily prescribed. The tax demand has been confirmed merely on the ground that the

appellant failed to produce documentary evidences in support of their claim that these amounts

were not received toward service consideration, but represented statutory dues collected from

the customer and paid to the corresponding utility. The rebuttal on this count was that no

Specific evidences were sought by the lower authority, which could have been furnished had

they been sought. Although this is a puerile ground, I find that this matter can also be examined

by the lower authority afresh, along with the issue pertaining to element (i), remanded supra' lt

is expressly clarified that if the impugned amounts are collected from the villa vendees and

deposited to the utilities / transferred to the association corpus lund without any retention in

appellant,s account, the question of treating the same as consideration lor construction of villa

and assessment under WCS does not arise. Para 26(3) of the impugned order ls therefore

set aside and remanded to the lower authority to specify the evidences required lrom the

appellantinthisconnectlon;ascertainthefacts;arriveataconclusionontheexistenceof

liability; and then proceed to quantify it, il applicable. The appellant is directed to co-operate in

the denovo proceedings and submit the evidences sought' On re-quantification of elements (i)

and(iii)inthemannerdirectedherein,theamountpaidShallautomaticallystandappropriated;

andPara26(4)oftheimpugnedorderisupheld,foradiustmentagainstthequantificationin

denovo Proceedings.

12. lnterest under Sec 75 is a quintessenti al liability, accompanying belated discharge of tax;

and cannot be waived under any provision of law. The liabilities quantified in denovo

roceedings shall attract interest at applicable rates' which shall be paid by the appellant in

ddition to the primary tax liability Para 26(5) of the impugned order is upheld, in respect ofp

a

the tax quantification arising in denovo P ings. The demand proposals have been upheld

on limitation suPra and the allegation ons has been upheld; thereby a penalty

under Sec 78(1) is warra

ocuments consistent with nition of 'sP

ally been Proposed on the basis ol

rd' under the ExPlanation to Sec

as the aggregate of (a) 100o/o taxd

\
+

>{

-/^

78(1). The quantum ol Pe a thereiore, shall be cP
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liability arising for the period prior to 08.04.201 1; and (b) 50% of the tax liability for the period

08.04.201 1-31 .03.2015, quantified in denovo proceedings; in terms of the first proviso under

Sec 78(1). Para 26(6) of the impugned order stands modified accordingly. The plea for

waiver under Sec 80 cannot be considered at his iuncture since the provision has been omitted

lrom the statute with effect from 14.05.2015 by Sec 1'16 of the Finance Act 2015, without any

saving / repeal in respect of existing impositions.

13. A penalty has been proposed and imposed under Sec 77 (2) tor belated registration. The

factual matrix shows that the demand is proposed from Oct 2010 whereas the original

registration has been issued on 25.O4.2O1O and the amendment registration has actually been

issued on 08.1 2.2010. Considering that no demands are proposed for the previous period under

any classification, the date of original registration contradicts the allegation of belated

registration; and the penalty imposed under Sec 77(2) is legally unsustainable. Parc 26(7) ot

the impugned order is therefore set aside; and the appeal is partly allowed in the terms laid

out supra.

t discussed supra.

(>.)-
, .'\q

The impugned order stand

>1.
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