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Date:09h712023
From:

Silver Oak Realty,
s4-t87 /3 & 4,2"d Ftoot ,
Soham Mansion,
M.G. Road,

Seornderabad - 5O) (x)3.

To:

AssiL Commlssioner of lncometa)q
Circle 10(l)/Hyd,
l.T. Towers, A.C. Guards,
Masab Tank,

Hyderabad - 5(I) fi){.

5ir/Madam
Sub: Request for passing of Consequential Order - Own Case - fusessment year 2017-19 -

PAN: AAJFM0647C - Ret

Ref:

1. Ass€ssment Order u/s 143(3)of lncome Tax Act, f95L dated 291L212019 vide DIN &
order No: rTBA'/A5T/sh43l3l l2ot9-20 h023388130(1)

2. CIT(A) Order u/s 250 of lncome Tax Act,1961 dated 28/09/2023 vide DIN & Order No:
rTBA,/NFAC/S/2s0l2023-24/10s55320s0( 1)

ln connection with the above cited sub.iect we would like to make the followint submissions:

1. Our case was selected for Complete Scrutiny and the assessment was completed and Assessment
order u/s 143(3) was passed on 29/12/2019 assessing the total incom€ to Rs1,58,t10,105/- as against
income declared of Rs 17,57,8201-.

2. Aggrieved by the order we had prcfened an appeal with CIT(A) vide appeal No. CfT (Al, lMerabad-
6h0fi4lml920.lhe appeal was originally filed with CIT(A), Hyderabad-6 and was transferrcd to
NFAc on 20/1/2020.

3. Th. CIT(A) vids i(s oder drred 28/09/2023 has deleted all the additions and has allowed the appeal.

4. Since the appeal is allowed, we would request your good selves to pass a consequential order tiving
effect to the order passed by CIT(A).

5. The copy ofthe Assessment Order u/s 143(3| and the order of CIT(A) u/s 250 is enclosed as lrrprurc
, & 2 r€spectively.

Therefore, we humbly request you to pass necessary consequential order and drop all proceedings on the
said subiecl matter.

r Oak Reality

Enc

r

As above

v,oro\#
,"kr};'i'*.?;

Yours faithfully,



GOVERI{ ENT OF INDI,A
UIITISTRY OF FINANCE

INCOiIE TAX OEPARTMENT
OFFICE OF THE ASSISTANT COTTISSIONE-i OF INCOTE TAXctRcLE 1 0(1),HYDERABAD

5-4-187/3 AND 4,IIND FLOOR SOHAM
MANSION, I{.G ROAD, SECUNDERABAD
5C000 T ana lndia

ASSESSMENT ORDER

The assessee firm fired Retum of rncome for the Asst. year 2017-,r8 on 31.10.2017 admitting
a total lncome of Rs. 17,57,920/- under the heads, rncome from Business or profession and
lncome from other sources . The case was serec{ed for comflete scrutiny under CASS.
Notice u/s u3(2) ot the rncome-tax Acr (hereinafter refened to as Act) daied 09.08.2018
was issued and served on the assessee.

ln response to the notices uls. 142(1) of the Act issued from time to time, assessee
fumished the requisite information. The assessee's submissions as well as the information
available on record are verified and the assessment is completed as under

The assessee firm is engaged in business of Real estate and has been developing a
housing projeet, silver oak Bunglows anci v'iiias at chaiiapaily. The assessee reeognizeei the
revenue, on percentage completion and for the year under consideration, the sales were
offered for Phase-ll, Phase-lll, Phas+Ml and Phase-lV. ln order to verify the percentage of

Iof.: f digai.lly .ignGd, fh d.b of digifd 3igmtu]t mnr bc td(.n .. dal... ot documa[t
,l T IOWER, AC Gu.d., aa-.b T.nt, HYDERA8AO, &tCr. pr.dcrh, SoO(XX

Ei|rrll: t lDERABAlr.OClTt0.1@{NCOi{ETAX.GOV.|i{,

SILVER OAK REALry
S4.187/3 AND 4, IIND FLOOR SOHAM
MANSION, M.G ROAD
SECUNDERABAD 500003,Tetangana
lndia

To,

PAN:
AAJFi'06'7C

AY:
2017-1E

DIN & Order No:
rTBA/AST/S/143(3)/201 9-20/1 0233881 3O(1)

Dated:
29t,t2t2019

Name of the assesseC SILVER OAK REALW
Address of the assessee

Status FIRMS
Ran e/CircleIVVard CIRCLE 1 ,HYDERABAD
ResidenUResiden
Non-resident

t but not Ordinary residenU

Date of Hearing

711

t2001t07 I 2t01 7 t2019,
5t10 t201 1 1 2t2 10 9 2122811 10 9Section/Sub.section und er which assessment is

made
143(3)

Date of Order 29t12t2019

9, 04/10/20.19,03/09/2018,



profit on each project' the assessee was requested to fumish financiar year wise detairs ofprolit admitted, phase wise. rn response to tne notice, assessee fumished the a statement,containing the varue of rand, construcion expenses, iaes ano Gross profit for each phase.on perusar of the same, it is. noticed ttr.t ttt" .ri" 
"r 

pr"fit adopted for a[ the projects wasover and above of 15%, whereas, the profrt 
"oritt"J for phase-Vll *"" i.riz'onryTherefore, a show cause notice dated zz.iz.zori-*"o]lsu"o to show cause as to why the

f,[t"t;ff;:-Vil 
shoutd atso not be adopted @ i;; ;, rhe rate of 15% was adopted on

rn response to the sho'fl cause notice, it was repried that the rand on which the projectwas developed was not owned by the firm but taken for deveropment in the year 200g andgot 31 Virras as our share- However, due to disturbances in Terangana, demanding theseparate state, there were no bookings tin 2o12-l3despite the ""rril;;;;;;';';;;;r"r..Therefore, the vifias had to be sord at a row profit rargn. rt is also submitted that in thebeginning, the profit was estimated @ 10% ani since the proiect has been completed duringthe year 2016-17, the finar profit is estimat ed @ 4.160/o. since the assessee,s books of
account were audited and no defects have been found, the estimation of profit @ lsoh tor
Phase-Vll is not accepted.

The assessee's submissions are carefufly examined. rf the asse.see,s submission
that the booking of viilas has become difficuh because of rdangana agitation is to be
accepted, the cost incuned towards construction and the work in prolress got set off against
the profits under the other projecls and ultimately, the business of the assessee firm was not
affected. lt is observed that, for this projerl, the assessee admifted gross profit only for theyears 2013'14 and 2014-15 0n percenrage completion basis. For the asst. year io15_to,
when the sales were recognized the assessee has offered onry 6.03% of gross profit andsubsequently has shown rosses for the years, 2016-17 and 20,r7-1g, resurtiig in a'net profit
ol 4.17o/o. ln this regard, it is pertinent to mention here that the assessee admitted grossprofit margin of 15% and above for the remaining projects, which impries that the assesseehas adopted the percentage of is as a conservarive estimate to[owing the concept ofprudence, i.e., it is the minimum gross profit assessee wourd anive at faaoring in alt tr"possibre difiicuhies in the projecl. rn the instant case, in spite of taking a conservative
estimate of 10%, assessee by the end of the project has admitted a gross profit of onry4'16% which is not practicaily viaue for the business. Since, the assessee firm, except theabove has not demonstrated any other reasons for short admission of profits for phase-vl.
Hence, assessee's objection for not to estimate the gross prorit @ 1s% is not considered and
the gross profit for Phase-Vll is estimated g rs,/" aidthe difference in gross profit is brought
to tax.

The sales reported for phase-Vll
'12,99,50,910/-

Profit estimated @ 150/0 Rs. '1,94,92,637

Rs.



TBAIA

Less: admitted by the assessee

in the retum of income

Diference in gross proft

to be added back

Rs.54.10.351

Rs. 1.40.82.286

ln view of the above, the gross profit of Rs. .r,40,82,2g6/_, 
short admitted againstProject-Vll is addecl back to the total income of the assessee.

Tax computation and Demand Notice are encrosed to this order. penarty notice u/s
270A(9Xa) of the Act are initiated scparately.

Total income retumed

Add: Additions under the head Business

Total income assessed

Addlton: Rs.
1,40,82,286t-

,t7,57,820

1.40.82.286

1 .58.40.106

PRAVALIKA KINTHADA
CIRCLE 1O(1),HYDERABAD

PRAVALIKA KINTHADA
CIRCLE 1O(1 ),HYDERABAD

Copy to:

Assessee

0n case the documont is digitalv sigoed pbase
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qTGI {{if,R / GOVERNIIIENT OF INOIA
f{d riarf,c / MtNtsrRy oF FINANCE

3{rlrif,'{ EqT'I / I CO E TAX DEPART TE T
rftv-6nf+fir erfu+-< / NAT|oNAL FAcELEss AppEAL CENTRE (NFAC)

Rd / DELH]

To,

SILVER OAK REALW
54-187/3 AND 4, IIND FLOOR SOHAM MANSION, M.G
ROAD
SECUNDERABAD 500003,Telangana
lndia

I
-III
II
I
----=
=I

PAN:
AAJFMO64TC

AY:
2017-18

Dated:
2810912023

DIN & Order No :

tTBtuNFAC/S/250/2023-2411 056632050( 1 )

Order u/s 250 of lncome Tax Act.1!)61

lnstituted on 2401/2020 from the order of CIRCLE IO(1),HYDERABAD dated 29/12/2019

This appeal is filed by Silver Oak Reafry (PAN: AAJFIYI0647CI on 24'01.2020

against order u/s 143(3) dated 29.12.2019 passed by ACIT Cir.10(1 ), Hyderabad for

A.Y. 2017-18. The appeal was originally filed with CIT(A), Hyderabad€ and was

transfened to NFAC on 20.11 .2020. The retum is accompanied by necessary

documents and is filed in time.

2, Statement of Facts as per Form 35 is reproduced below:

Appeal l{o CIT (A), Hyderabad- 6/1 0504/201 9-20

Status/Deduc-tor Cateqory Firm
Residential Status Resident
Nature of Business Others
Section undei which the order
appealed against was passed

143(3)

Date of Order under which the
order appealed against was
passed

2911212019

lncome/Loss Assessed {in Rs .) 1 5840106
Tax/Penaty/Fine,lnterest
Demanded (in Rs.)

66668'!8

Present for the appellant Not Applicable

Present for the Department Not Applicable

Nore - Ihe website addr.ss of the €Jiting portal has been changed from 9Yu-incornct3xinditrfilino.oov-in lo ffi.iE@l.llg$Litr.



'l.Iheassessee is a paftnership firm and e-filed its ITR on 31-1G2017 The total income
admitted is Rs. 1 7, 57, 820h.

2.The case is se/ected for scrutiny and lhe assessment is completed u/s.143(3), vide Order
dated 29-12-2019. The income assessed is Rs.1,58,40,106/-. There has been addition ofRs.
1,40,82,286/-.

3.The firm is engaged in lhe busrness of real estate developers

4.The addition is with regard to estimation of gross pro,its for Phase-Vll.

5. Ihe Assesslng Otricer has resofted to estimation the Gross Profit at 15 percent for one of
the real estate projods said as Phase-Vll project. The gross prolit decaled is worked out to 4
percent.

6. ln the cource of assess ment pro@edings, the details, explanations and reasons as to why

fhe gross ptofrt is low has been given in rcspect of Phase-Vll proiect. The Assesstng Offcer
has not accepted the submtssio ns made.

7. lt was fufther submitted duing lhe assessment proceedings that the firm books of accounts

have been audited as required u/s 44AB of the lncsne Tax Act over past many years including

for Asst Year 2017-18 which is under appeal.

8. Ihe Assessrng Officer without rejeding the audiled Books of account and pointing out any

single defect in the audited accounfs has rEsorted to estimating rhe gross profit for a particular

prqect.

9. Fuihermore, the Assessrhg Officer tor aniving at the estimated gross pro,?t has included the

tumover of the eadier yearc also to the tlrmover d the previous year rclevant to Asst year 2017-

18.Ihe Sa/es tumover for the year under appeal in respect of Phase Vll proiect is only

Rs.80,00,000/-.Against fhrs sahs tumover for the yoar, the Assessing Officer has adopted the

fumover of Rs.12,99,50,91U- which includes the tumover of earlier assessment years'

10. tt will be peftinent to note that lhe assessmenls of eadier assessment years have been

completed u/s 143(3) accepting the tumovers and gross profds as declared for Phase Vll proiect.

1 1 . Due to above reasons, lhe assessment completed by the Asses sing Officer has resulted into

very high-pitched assessment and it is prayed in the appeal to grant the relief by deleting such

addition made on an estimate basis."

3. ln this case, the retum of income for AY 2017-18 was filed by the assessee on

31 .10.2017 admitting a total income of Rs. 17,57,820/- under the heads, lncome from

Business or Profession and lncome from Other Sources. The case was selected for

complete scrutiny under CASS. The AO after making addition of Rs. 1,40,82,286/-

under the head Business assessed the total income at Rs. '1,58,40,106/-. Aggrieved
by the same, the appellant filed the present appeal and following grounds of appeal
are raised:



"1. The Order of the leamed Assessing Officer, in so far as it is prejudicial to the interest of the
appellant is against law and the following grounds are without prejudice to each other.

1. Ihe Assessrng Offtcer on the facts and circumstances of the case, has erred in not
accepting rhe gross profils as per audited books of accounts u/s 44AB of lhe lT. Act
and is therefore b ad in law.

2. Ihe Assess,ng Otficer on the facts and citcumstances of the case, has erred in
resorting to estimation the gross profit at 15 percent for Phase Vll project without
rejecting the audited books of accounts and not pointing out any single defed in the
books of accounts maintained and is therefore bad in law.

3. Ihe Assessln g Officer on the fact and circumstances of the case, has erred in adopting
lhe sales tumover of Rs.12,99,50,910/- as against the audrted sales tumover of
Rs.80,00,@0/- for the year for the putposes of estimating the gross profits and is
therefore bad in law.

4.The appellanl craves leave to add, amend, after or delete any or all the grounds ot
appeal."

4. Appellant's submission: The appellant has made the following submissions:

"ln connection with tha above apqal lllo tollowing submrssro/rs are made betore YOUR

HONOURS for kind considemtion.

1. Ihe assesse is a partnership firm and e-filed its ITR on 31-10-2017. The total income

admitted i sRs. 1 7, 57, 820/-.

2. The case ls se/ected for scrutiny and lhe assess ment is comdeted u / s 143(3) vide

Order dated 29-12-2019. The income assessed is Rs. 1,58,40,106/-. There has been

addilion of Rs. I ,40,82,286/ by resorting to estimation of gross p/of,t

3. The firm is engaged tn fhe busrness of rea, eslate devebpers.

4. The teamed Assessrhg Olfier has resorted to estimatbn the Gross Profit @ 15% for

one of the real estate projects sad as Phase'Vll proiect.

S.Duing the course or Assessrnent proceeclings for the AY 2017-18, the Assossing

Afficer has calted for detaited workings, detaits and information in relation to lhe sales,

construction cos[/ expenseg Gross profit/ profits etc. ln response, all information that is

asked for inctuding detailed sfatements of cost incuned, work-in-progress, opening

stoc& c/osjng sloc& sares declared, Profts estimated etc for a// the phases

undefiaken srnce the inception of the firm has been submitted. The same is submrlted

once again for ready reference as Annexure -1'

6. Ihe submissio ns made have been examined and accepted by the Leamed Assessthg

Officer andno information/ submission was found to be factually either wrongfinconect-

Not a single defecthas been pointed out duing the course of the assessment

proceedings. Ihrs proves beyonddoubt that the records maintained by the assesse

fulfill the requirements of maintenance of thebooks of accounts as envisaged by the

provislons of the lT Act

7. tl is pertinent to note that the accounts for the AY 2017-18 and all previous assessment

years from Asst Year 2005i06 onwards have been duly audited as required u/s sec



44AB of the lT Act.
8. Eased on the submissio ns made by lhe assesse, lhe Assessring Officer raised

concems over low Gross Prolil percentage in case of one pafticular phase i.e phase
Vll of the project. The GP percentage for Phase V stood at 4.16% whereas the
average GP ratio of the olher phases was about 1Sgi.

9. Accordingly, a shou/ cause nolice was issue d by the leamed Assessin g officer seeking
why the profit @15% should not be adopted instead of the actual protit ot 4.16%. ln
reply, a detailed subrnission was made by the assesse laying down reasons as to why
the Assessrng Officer should not proceed with the adoption of GP @ 15%. The
reasons submitted vide letter dated 28-12- 2019 is aftached herewith as Annexurc-2.

The Leamed Issessrng Officer not being satisfied with the submissions made, completed
assessment adopting GP @ 15oA for Phase Vll.

1. Ihe Assessrng Officer based on the facts and circumstances efied in rejecting the
submisslonsrnade rn rasponse to the show cause notice and proceeding with the

assessmenl by adopting GPrate of 15% for phase Vll.

11 . Estimation of GP without rejecting the Books of Accounts:

11 .1 lt is submitted thal the Assessin g Officer has not pointed out any defect what so ever in the

accounts and records maintained and submitted. Not a sing/e defect or deficiency has been brought

on record indicating that the accounts maintained by the assesse are not corect so as lo anive at
the profits/income for tax purposes.

1 1 .2 The Assessing Officer has ignored the fact that the accounts have been duly audited and that

too year upon year uls tl4AB of the lT Act.

11 .3 The Assessing Officer hes at no point af time duing lhe assessment proceedings expressed

his intention of rejectittg the books of accounts uls 145(3) of the lT Act.

1 1.4 The Assessrtrg Officer without first rejecting the boo*s of accounts maintained by the assesse,

proceeded with the estimation of profits and GP ratios and therefore has ened in so far as following

the due procedure is concemed. Therefore the action of lhe Assessin g Officer is bad in law and is

liable to be quashed.

11.5 tn suppott of our above contention reliance is ptaced on the iudgment of Hon'ble Madras High

Coud in the case of Pincipat Commissioner of lncome Tax vs. Mary Limited wherein vide order

dated 20th July, 2017 Hon'ble coutt had held that without reiection ot books of account the

Assessing Officer is not entitted to esfimate the profrts of ,he assesse. He submitted that it is an

undisputed fact that the books of acaount rn this case were never reiected and therefore, it was

prayed that the addition sustained by leamed C\T(A) be deleted. Hon'ble Court has held that it is

sine qua non that while estimating the income lhe Assessrng Offtcer has to come to a conclusion

that the books of account maintained by the assesse are inconect. The findings of Hon'ble Coud, as

contained hom para 4 onwards, are reproduced below:

"4. We now proceed to merits of the matter under the caption D,scuss,oN 4r3) As staled supra,



lhe Assesse is a Public Limited Company engaged ,n the business of ciil construction and related
seryrces.

4(b) AO had made addition to the income retumed by the Assessee by estimating gross proftt. The
power to make such addition on estimate basis is avalab le to the AO under Seclion 144 of the lT
Act. Section 145 enables the AO to lnvoke the power under Section 144 when certain conditions
adumbrated ln Sub-secllon (3) of Section 145 are satisfied. Therefore, it becomes necessary and
useful to ertract Section 145(3) of the lT Act, which reads as fol/ols:

145(3) Where the Assessrng Officer ls nof sat.sf,ed about the cozecrness or completeness of the
accounts of lhe assessee, or where the method of accounting provided in sub-section (1) has not
been regulaly followed by fhe assesse, or income has not been computed in accordance with the
slandards notified under sub-secflon (2), the Assessing officer may make an assessrnen, ln the
manner provided in Section 144H.

4(c) Therefore, I is srne qua non that the AO to come to a conclusion that the Books ofAccounts
maintained by th€ Assesse are inconect, lncomplete or unreliable and reject the Books of Accounts
before the proceeding to make his own assessment. ln the l,hslanl case, there is no reference in the
Assessmenl Order of the AO regading rcjection of fuks of Accounts.

4(d) Thereforc, there is nothing on rccord to show that the AO came to the conclusion that the Books
of Accounts maintained by the Assesse are inmnect, lncomplete, unreliable and as a consequence
rejected the Books of Accounts.

4(e) Therefore, afrer setting otil the plethota of case /aws on this point, CIT (A) held that the
accounts of fhe Assessee cannot be rejected merely based on the perception of the AO that the
Assessee has declared low profrt margin for certain projects when Bool6 of Accounts have not been
rejected. Considering the fadual position that therc is no referene rn lhe Assessment Order made
by the AO regarding the fuoks of Accounts (lhis has been fairly admitted by the Revenue before
ITAT) we are not, therefore, laboring through the hbyrinth of case raws reled on by CIT(A).'

11 .6 The Hon'ble Kamataka High Court, recently, in CIT v. Anil Kumar & Co. [2016] 386 ITR 702167

taxmann.com 278 held that juisdiction to estimate assessee's income is not available when books
of account have not been rejected.

12. Rejection of results of accounb maintained by the assesse .'

Without prejudice to the other subrn,ssions we submit the following:

12.1 As per the proyhions of section 145(3), the books of accounts of the assesse can be reiected

only under the fottowing 3 cr'rcums{ances:

Where the Assessing Offcer is not satisl?ed -

. About the co,zectness or completeness of the accounts of lhe assesse; or

. Where the method of accounting provided in has not been regularly followed by the

assesse,' or



. lncome has not been computed in accordance with the standards notified.

12-2 lt is not open for the Assessrn g officer to reject fhe resulls as per his whims and fancies for
reasons not falling within the scope of 145(3)

12.3 The Assessing Ofricer without binging on recod lhe rcasons fot not accepting the audited
accounts cannot reject such records and go on the expedition of estimation of Gross profit

12.4 ln any case, an oppoftunity of being head hasto be given to fhe assesse and a speaking order
has to be passed indicating that books are proposed to be rejected u / s 145(3) before proceeding
with the estimation of ptofts.

12.51n light of the above the Assessrng Officer has ened in proceeding with the estimation of profts.

12.6Reliance is placed on ceftain judicial prcnouncements as under:

ln lro v. Bothn lntemational [2008] 117 TTJ (Jd.) 672 it was held that where the A.o laid no
material on record to suggest that there had been any suppression of income nor that the appeltant
canied any activity outside the books, merely because of decline in GP rate, books of account could
not be rejected.

ln Delhi Securities Pnhfers v. Dy. CIT [200fl ,5 SOf 3ff pelhi) it was hetd that rejection of books
of account merely because appallant has not maintained stock register, without pointing out any
specific defects in books of account of any nature whatsoever, auld not be said to be justified. Such
adhoc addition ts a/so unsusfathab le in view of the decision of the Hon'ble High Courl of Gujarat in
CIT Vs. Sanjay OH Cake lnduslnes (2005) 197 CTR (cu) 520 wherein it was held that the A.O
having not pointed ottt any specific omission or suppression rn the assessee's books of account nor
the excise or sabs tax authorrties having found any discrepancy or inegularity in the maintenance of
stock and recordq addition made on accr,unt of suppressed production and sa/es could not be
susfarned.

Reliance is also placed on Arup Kumar Hazra v. l.T.O. in l.T.A. No. 2385/Kol/2017 wherein it was
held as under:

'4. After heaing ival submission, I find that the Assessing Officer has made the addition on

estimate basis, without disturbing the opening stock, purchase and sales and closing stock of High

Speed Diese/ and Motor Spirit. The books of accounts of the assessee have not been rejected. The

fact is that the assessee had maintained books of accounls and these were duly audited u/s 44AB of
the Act. The purchases made by lhe assessee by the assessee of Motor Spiit and High Speed

Diesel are only from lndian Oil Corporation Ltd. The lubicants were purchased from Haldia IOC

Employees' Welfare Co-operative Credit Sociefy [td. All the purchases were made through proper

banking channels. Ihe sa/es were made in cash. The ld. D/R, does not dispute the fact that there

would be shortage of sfock in this line on account of spillage and evaporation Ihtb fact is a/so

recognized by the Govemment of lndia. Ihe Assessrng Ofticer has not found or pointed out any
discrepancy in the books of accounts. When the books of accounts are not rejected, the Hon'ble

Calcutta High Coutt in the case of Swadeshi Commercial Co. Ltd. vs. CIT (lTA No.219 of 2001
dt.18/12n008) (Cal), held thaf g,?ss profit cannot be esfimated Ihe Assessing Officer has no



evidence to come to a conclusion that the assessee had earned undisctosed profit. The entircaddition was made on sumr.ses and conjectutes. Even othetwise, I find that lhe assessee hasexplained lhe lssue with facts and figures. under these facts and circumstances, the addition madeby the Assess,trg Ofricer as susrarire d by the ld. C|T(A) is bad in law.,

13' lt is submitted thet merety ror Gross profi.- ntio cannot be a ground for reiection ofBooks.

13.1 ln support retiance is ptaced on the following cases:

Hon'ble Allahabad High court in lhe case of clr vs. M / s BaltabhDas & sons has a/so observed asunder -

'lt may be mentioned that the Ao has reiected the books of accounts solety tor lhe reason that the
a&sessee have shown the towet N.P. Rate. During the assessment year under consideration, no
other defect was mentioned- lt may atso be mentaned that the bwer proftt shown by lhe assessee
by itself cannot be a grcund for reiection of the books of accounts resullg as per the ratio laid down
in the following cases: -

1. NamasiVayamChattior vs. CtT, (1960) J9 /IR 529 SC;

2. Pandit Bros vs. CtT, (1954) 26 tTR 159 (punj.);

3. VeeiahReddiar (S) vs. C/I, (1960) SB ITR 152 (Ker.);

4. lntemational Forest Co. ys. CtT, (1gt\) 101 ITR 721(J&K).

13'2lt is well settled law that merely on the ground and reason of /ow Gross profit/Net profrt, the
Assesslng Officer cannot reject the audited resutts.

13'3 There can be various rBasons as lo why the business may end up havlng losseV /ess er prcfits.

13.4 The Assesstng Oficer has to bing on record lhe raasons why ha presumes that the actual
profits repoied are incorrect and cannot be relied upon.

13.5 A mere compaison of profitability of vaious years/ phases r:s not a sufficient ground.

13.6Wtthout prejudice, to above submrssions in any case if books are rejected and lheAssessing
Otricer has estabi'shed that GP rate should be 15%,, then he should have apptied the same rate for
a/l phases including phases where GP g6 ts as high as 10%. Ihe Assessrng Officer cannot appty the
GP %io inconsistently. ln such case lhe prol7ts sh ould get revised downwards.

13.7The Leamer Assessrtrg offcer has failed to apprcciate as to what a busrness man of an
ordinary prudence look or aim at. He many a times take a broad view of its overalt business (i.e all
phases tn our case) profits rather than project wise. Out of many projects undertaken some proT'ects
may not result in good profits as compared lo others. But for the continuity of the busrness he has to
continue and fulfill all its commitment to a particular project.

13.8The appellant firm has also out of many phases, only in respect of phase vlt, the actuat



profitability eamed is /ess as compare d to otherc. Neyerrhelesg each phase is independent andprofits of suci phases cannot be adopted as yardstict</benchmark to proceed with estimation ofptoftts for the phase which has low profits.

11. Adoptton (Admtsston) of profit U/s Act rat prottt:

14'1 The Assessing ofrcer has ered in understanding the difference between adoption/admission/estimation of profits and actual profits.

14'2 ln case of real'estate development where the completion of the project takes several years theactual profit can be computed onry at the end of the project. Ar thrs srage i.e. at compretion, theaclual cosfs incuned over the years and actual sales revenue can be coRRECTLy calculated
based on ACTUALS from the books of accounts.

14'3 However, in all eadier years i.e. all years other than the year in which the project is compteted,
actual profits cannot be determined. For detemining actuat prcfits one needs to wait tilt the end of
the proiect Therefore there aises a need for ESTIMATI)N of profits during the development peiod
so that income can be declared year upon year and taxes paid nther than pay the taxes onty at the
end of the project- This pinciple is taid down under vaious iudiciar pronouncements.

14.4 Once tho proiect is comptete the need/scafE of estimation ceases to ex,st Af the end of the
project the actual profits get detemined.

14.54t this point, it is impoilant to note that esrimares are only best .ludgments and are not
sacrosancL The actuals may be ditrerent than the esi,:mares. Ihrs ls because of the fact that lhese
always exr'sls an element of uncertainty while carrying oul assessmen t of estimates. Estlmates
cannot always take into consideraton a// possrb/e future unceiain events which may or may not
happen.

14'6 lt is peftinent to note that in the prcsenl case, tl,e assesse has been estimating the Gross prol1t
for all its phases and dectaing prolilvTosses over the duration of the project aid not postponing
such declaration tiil the end of the project, For the running project/phases some element of
estimation is involved for dectaing year wise proffMosses. Such es&,:males are subject to rcvision
from time to time based on the changas in circumslances and on happening of iarious events.
However, once the proiect/pha* is compteted what gets reported is the actual proffMosses and
there is no reason left for such estimation.

14.7 The Assessrhg Officer has efied in Wing to estimate the profits for Phase Vtt which is a
completed phase. The actual rcsults w.r.t to sales revenue and cosls incuned are available with the
Assessrng Ol?icer-

14.8 Just because the profits are low in comparison with olher phases lhe Assessing Officer cannot
proceed with the estimation of profits. Ihe Assessrng ofrcer is duty bound lo assess based on
Actual results.

14.9 lt is pertinent to note that the longer the peiod for which estimate is to be made the greater is
the unceftainu assocrbfed with such estimation. The Joint Development Agreement for phase Vll



was executed in the year 2007 and got compteted in 2017. 10 years is a very rong peiod of time tobe able to assesVestimate accuratety.

14'101n respect of the said Phase vll, lhe assesse had made an initiat estimate of profitabitity @10%' This estimate was mede keeping in mind the conditions/circumstances that p[etvaited at thestaft of the project.

14'1 l The assesse arso staied decraing estimated profits @ 10% for initiar years. However, as theproiect proceeded further and reached an advance stage there was no visibitity of further profits.Due to the time/ast ovemrns the phase had bemme ion-visibb. tn theinteresi of compteting theprolbcf sares were made at lower rates to genente cash l?ows.

l4.l2Attention is also invired to clause 4r of the Joint Deveropment Agreement (JDA) whichptovides for a penafty crause in case of deray in compretion of the project @ Rs.s,000/- per month
for each rcsidentiat unit not completed within 36 month plus 6 months grace from the date of receiptof sanction/permissrbn. rhe permissions were received in December 200g. The assesse lyas
bearing a huge isk of the JDA being cancelled/huge penalties being levied and therefore wanted to
se// as soon as possrb/e and avoid heavy losses.

14.13 By the end of the project the actual profits stood at onty 4.16%,

14'14Merely because the profits are low, rf is nol open to the Assessing offtcer to proceed for
estimation where there exists nofufther uncarbinty and all actual resufts are availabla.

14'15 Estimates are required only when there is no actual data or where there are some unceftain
future events which are to be factoted in.

14'16 lf generaUeasual/ruutine obsevations of the Ao are to be @nsidered as mateial evidence for
the purpose oi iraming an assessmenf, tt.E AO snaii nave btaniet and arbitrary powersto dispose of
lhe scruflny assessrrenrs acardlng to his whims and fancies which is not the spirit of the circulars
issued by the Board on scrutiny assessmenL An assessmen t camot be made arbitrarity aN in order
that an assessment can be sustairo4 it must have nexus to the mateiat on record. lclr v. Mahesh
Chand [1983] 199 tTR 247,249 (Ail).

15. llechanical manner of estimathg Gross profit % without apptying mind:

15.1 Without prejudice to other subrnission, it is submifted that even if the contention of the
Assessrng Officer is to be accepted that there is a need for rejecting the book resu/tg the Assessrng
officer has to proceed with a best judgment assessmenl as p rescibed u/s 144.

15.2 While doing such a best judgment assessment a// m ateial facts and data should be considered
while completing fhe assessment

15.3 The assumpfrbns used by the Assessing Officer shall be consistent, comparable, retidble, fit
and appropiate to the facts of the case.

15.4 The Assessthg Officer has adopted Gross Prolils % as 15% for the purpose of computing the
profits of Phase VIl. Ihe Assessing Officer has anived at this 15%o Gross profit rate by looking at the



profitability of other phases undeftaken by the assesse.

1 5'5 However, the Assesslng officer has erred in adopting 1s96 Gross proftt rateas phase vlt is notcomparable with the ofher phases undedaken by the assesse. rhe Assessing officer failed toappreciate the differences between the phase'vfi and other phases and thus has faired tounderstand the various phases are not companble wilh phase v . ln this regard foltowing satientpoints are submitted for your consideation.

a' Phase vl has been undeftaken by the viftue of a Joint Devetopment Agreement which wasexecuted in 2007- The rand of phase vfi does not berong ro rhe assessee. whereas for ar! otherphases undedaken' fhe assesse is the owner of the lanrt. The proftability of a pure Developer underJDA cannot be compared with profitabitity of a Una oinen cm Devetoper.

b. Jont Development Agreement tor phase vll was entered in 2007 and the permissions fordevelopment were received in December 200g. As per the crause 41 of the JDA, the timerine forcompletion of the proiect was 36 months plus 6 months grace from receipt of permr.ssi;ons. such tjmepeiod lapsed by June 2012. Beyond such time for any-deray a penalty of Rs. s,oo7/_ p,er monn perunit would be leviabte.

c' Due to poor economic conditions post 2008 financial meftdown, the assesse was not able tomarket the proiect and effect sates. Ihe assesse was a*e to etfect Ist sa/es ontyinAy2012-13. Bysuch time, the time a owed under the Joint Deveropment Agreement was armost neaing
completion.

d' Due to paucity of cash flows the assesee had no option to but to se the units fallingtoits share onthin/no maryins.

e. The main intention was to genente the funds through sa/es and comprete the project assoon asposstb/e so that the penalties as envisaged in the Joint Devetqment Agreement can be avoided/
minimized.

f' lt is fEftinent to note that the asaess€ was in no such a npulsbn in other phases undertaken by rtas the land was owned by the assesse. rhe assesse could wait and hotd the inventory ti it could
realize decent sa/es pnbes.

g' Thus the profitability of other phases cannot be compared with that of Phase Vll. Ihe Assessrng
Officer therefore has failed to identify a companbte/simitar like project for aniving at the estimate of
profitabilW.

1 5.61n the case of commr'ssio ner of lncomelax vs. paradise Holidays (Det.) (HC) [zo1o], 3zstrR 13
(Del.). ln this case, the Hon'ble Delhi High Courthas held as under:

'The accounts which are regulaly maintained in the course of business and are duly audited, free
from any qualification by the auditors, shoutd normalty be taken as correcl unless therc are adequate
reasons to indicate that they are inconect or unreliable. The onus ls upon the Revenue to show that
either the books ol account maintained by the assesse were inconect or incomplete or that the
method of accounting adopted by him was such that true profts of lhe assessee cannot be deducted



16' Estimation of Gross profit without identwtng any shotT reporting of sareyexcessre porti ng of ex penditu re.

16'lThe Assessrng otricer has compreted the assessmenr by actoptingrhe Gross profit rate @15%for phase Vll and disregarding the actuat Gp rate of 4.1A%o.

16'2 ln essence the view of the Assessi'hg officer is that the actual prol?rs as shown in the auditedbooks of accounts is under reported by 1,40,g2,2g6/-.

16'3lt is pertinent at this point to understand that under repoding of protits could take ptace onty if
a' There was non'recordinglshort recording/under repotTing of sares revenue or,

b . There was excess reporling of expenses.

16.41n the case of fhe assesse during the course of lhe assessmen t proceedings not a singleevidence was identified/found by the Assessrng officer which could suggest alny shorttexcess
repofting of sales /expenditure.

16'5 Duing the course of assessmenl vaious information such as month-wise expenditure,wot*-in-progress, crosing stock, Gp analysis, sudty debtors and creditors contirmation,copy of bank
statements, ledger/bills for expe,tses above t hkh, sales detaits, advancesreceived etc. were called
for and verified. Not a singte defect/inansistency wasidentifred.

,6.6 /t ,s also pertinent to note that duing the assessment proceedings of the immediaterypreceeding year ie. AY 2016-17, similar information was called for and examined. Details of
submtssion werc made wih regards to tow GP for Phase vtl and the toss rcpofted. rhe assessment
was completed by accepting the income retumed by the assesse. No additions were made. The fact
that the profttability is low for pha* vl! was examined and acepted by the Assessing offrcer.
Based on the same set of facts tte Asssssrhgl fficer is expected to form same opinion and not
change the opinion.

therefrom."

16'7 Without binging on record any evidence of indicating how the profits arc under reported, the
Assessrng Officer cannot proceed lo estlmate Gross prorit lust because lhe Gross profit in the
opinion of the Assessing offcer app earc to be low. Therefore fhe assessment is bad in law.

16.81n a case where the transactions of the appellant have been accounted, documented and
supported by the mateial evidences for deriving logical conclusions, without proving falsity of the
same, adhoc additions/disallowances should not be made by the AO in a routine manner merely on
presumption, probabilities, susptbion and surmises srnce lhe same action of the AO degenerates the
spirit for which the quality assessmenfs were enphasized by the Board. (tlukesh R Mardia v. Addl.
CIT [2006] 6 SOT 247 Mumbai).

77. Assessing ofricer trying to disturb the previously completed assessmenls by re
estlmetlng Gross Prorrt on enffte sales proceeds since inc ep on of phase Vlt.



17-1 Duing the Asst year 2017-18, the sa/es revenue of Rs. 90,00,000/- was repofted. rhis fact isaccepted by the Assessing Oficer and therc is no drspute as lo sares reyenue.

17.2 A Show cause notice wasrbsued seekhg repry why the prcfits for the project shourd not be rc-estimated @ lS% instead of 4%.

17'3 A detailed repry was submitted but fhe reasons were not considered by Assessrn g ofrcer.
17'4The assessmenf was completed by the re-estimating the profits @ ls% instead of actual profitof 4%' while completing the assassmenr rhe Assessi,hg 

-officer 
applied the rate of lsoA on the entiresa/es proceeds of phase Vlt since inception.

17 'Swithout preiudice to other submr.ssrbns, I ls submrtted thar fhe Assessln g officer has ened inapplying Gross Profit rate of ls% on entire rifetime sares proceeds ot Rs 112,99,s0,910/-. By doingso llre Assesslng officer has completety disregaded the assessments canied out for previous AsstYears and where the ctaims of the assesee iave been accepted with regards to cost information,
sales infomation, /ow Gross profit etc. ft is not open for the Assessin g offrcer to catry out in a way
re-assessrnen, for previous Assl years in guise of trying to re-estimate Gross proft fir a completed
project.

17.6 lt is pe,rinent to note that (luing tho Assf y6ar 2016-17, the Assesslhg ofricer hasassessed
our claim ofloss ofRs 10,10,320/- of Pha* Vll and afrer due examinarion our claim was allowed.

17'7 The Assessr'hg officer is duty bound to consider the previously completed assessments
especially where the cosl and sa/es are not restricted to one Assf Year instead they arc spread over
multiple years.

18. submrssrbns r'h response to show cause notjce is nd accepted by the Assessin g officer as in
his iew the doing busrness @ Gross profit of 4.16% is not practicaltypass,b/e.

18.1 lt is submitted that the view of ffie Assesshg Offier is not ts;nable. One phase out of several
phases cannot be isolated and laked at lor determinirq the ammercial viability of the business. A
holistic view of the entire business has to be taken into consideration. For example, in order to
promote sa/es of the footh paste a tooth brush is given free of cost. lt does not mean it is not viabte
to give the toothbrush torfree.

18.2The Assessrng ofricer has no jurisdiction in determining the viability of the commercialdecr'srbns
of lhe assesse.

18.3 Some busrness decrslons would go in favor of the entity while some may not.

18.41f it was a guarantee lhat all projects will give minimum 15% profit everyone would start doing
only re a l-e state develo p me nt.

18.5 There is inherent isk in any business. lt is not necessary that since profits are made in a
pafticular phase, prcfits are guaranteed in all other phases or vice-versa.

Reliance is placed on the following case laws i



1. CIT v Smtpoonam Rani (Dethi High Court) 326 tTR 225 (2010)

2. CIT v Jacksons House (Dethi High Court) 198 Taxman 3BS (Dethi)(2011)

3' DCrr v Hanuman sugar Mirs (p) Ltd (Arahabad High court) (2013) 221 Taxman 1 56
4' Madnani construction corp. Ltd. v crr (200s) 296 rrR 45 (Gauhati High court)
5' Crr v up state Food & Essentiar commoctities(2,lg) 39 raxmann.com 106 (Arahabad)
6' ACrr v Hitech crain processing pvt. Ltd. (TAT, Derhi) trA No. 288ilDe1/2011

7. ACIT v Ercon Composites (2Ug ITAT Jodhpur 49 taxmann.com 489

8. Century Tiles Ltd v JC|T (2014) 51 taxman.am StS (Ahd. |TAT)

9. ITO v Sani Trade Agency (Ahd. ffAD ITA No. 3524/Ahd/2007

10. ACIT v. Rushabhvatika (Rajkot Bench) tTA No. 51 (RJK) O[201g]

Your HONOIJRS, it is pleaded to allow the appeal gnnting the retief prayed for.

5. Decision: r have considcred the submission, assessm€nt order and proceed to
adjudicate various grounds.

5'l Ground No'l is generar and does not need any specifc adjudication.

5.2 Ground Nos. 2 to 4 pertain to addition of Rs. 1,40,82,286/- made by estimating profit
@ 15o/o of sales.

5.3 The appellant is in the business of real estiate and recognized the revenue on
percentage completion basis. During the year, it offercd sales ftom phase -ll, phase-lll,
Phase-Vll and Phase-lV of its proiect. The AO called for linancial year wise details of prolit
admitted phase wise and noted that rate of profit adopted for all projects was 1S% whereas
profit admitted for Phase-Vll was 4.16%. Therefore, the Ao sought to adopt profit rate of
15% for Phase-Vll and issued a show cause noticc. The appellant explained that the Villas
were sold at low profit margin due to lack of bookings due to disturbances in Telangana.
Although initially the profits were estimated al 1o%, final profit estimate was reduced to
4.16% by the time project was completed in the year 2016-17 . lt was also claimed that the
assessee's books were audited. The AO did not accept the explanation. lt was noted that
GP was admitted on percentage completion basis only for years 2o1'g-14 and 20.14-15 and
thereafter the appellant showed losses. lt was concluded by the Ao that the assessee did
not demonstrate any reason for short admission for Phase -Vll and proceeded to estimate
GP @1 5% and made addition of Rs. 'l ,40,82,2861- to the total income.

5.4 The submission of the appellant is reproduced above. Along with the submission, the
appellant has enclosed details of cost incuned, wlp, opening stock, closing Slock, sales



declared, profits estimated etc. for ail the cases. rt is contended that no defect has beenfound in the said detairs by the Ao and that the addition has been made without rejectingbooks of accounts. lt is stated that the assessee has duly audited its books of accounls overthe years The appellant has relied on the decision of the Madras High court in $re cse ofPr'clr vs Marg Limited dated 20.07.2017 and Kamataka High court decision in the case ofclr v. Anil Kumar & co. (20'r6) 386 rrR 702. rt has arso submitted that row Gp ratio cannotbe ground of rejection of books of the assessee. The appeflant has arso questioned theadoption of profit as against the actuar profit. rt has arso contended that the Gp has beenestimated in a mechanicar manner without apprying mind and without identifiing any shortreporting of income or excess reporting of expenditure. The only reason for-no-t accepting
the submission of the appeilant by the Ao was that doing business @ 4.16% Gp was notpractically possible as per the AO. The appellant has stated that the AO has no jurisdiction
to question the commercial viability of the decisions of the assessee.

The appellant has also pointed out that the Ao has applied Gp rate of 15olo on lifetime
sale proceeds of Rs. 12,99,50,910/- which disregards the assessments canied out in earlier
years. lt is also stated that the Ao accepted claim of loss of Rs. 10,10,32ot- for phase_Vll in
AY 2016-17

5.5 I have considered the submissions of the appellant. The Ao has adopted Gp of 15%
in respect of sales of Phase-Vll, noting that the profit shown at 4.16%was less as compared
to other phases of the projecl while computing the new profit, the Ao has adopted sales of
Phase-Vll at Rs. 12,9g,50,g1 0/- whereas as per the appellant, the sales ouring irre year was
Rs. 80,00,000/- only and that the Ao adopted lifetime sales of that phase and taxed Gp on
the same during one assessment year i.e. A.y.2017-1g. The appellant has objected to
estimation of profit without pointing out any discrepancies and rejecting the books.

It is seen that the Ao has not accepted the reasoning of the appellant for low profit. At
the same time, it is proved that the books of the appellant are audited and no defects have
been found. I am in agreement with the contention of the appellant that in the absence of
any substantial defect in the books, the AO cannot reject the resutts as per audited books
and resort to estimation of profrt, simply because the profit is low.

It is also noted that the sales of Phase-Vll during the year were only Rs. 90,00,000/-
whereas the Ao has estimated profits on sales of Rs. 12,99,50,910/-. No reason for the
same i.e. for taxing entire profit in one year has been given in the assessment order. This
approach of the AO overlooks earlier concluded assessments.

ln view of the above and after careful consideration of the submission of the
appellant, it is held that the addition made by the AO is not sustainable and it is accordingly
directed to be deleted. Ground Nos. 2 to 4 are accordingly allowed.



6. ln the result, the appeal is allowed

Commissioner of ln-come-tax (Appeals)
lncome Tax Oepanment


