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Oatei 09/L712023

To:

Asst. Commissloner of lncometar,
Circle 10(1)/Hyd,
l.T. Towers, A.C. 6uards,
Masab Tank,

HYderabad - 500 004.

sir/Madam
Sub: Request for dropping of demand - Own Case - Assessment Year 2017-18 - PAN:AAJFM0647C -
Re8

Ref:

1. Assessment Order u/s 143(3)of lncome Tax Act, 1961dated2ghzl20lgvide DIN & order

No: ITBA/AST/S/143(3)/201920/1023388130(1)

2. Demand Notice u/s 155of lncome Tax Act, 1961datod 29112/2019vide DIN & Notice No:

|TSA'/A5T/5/156/201+20/1023388164(1) and Demand reference No

20192017370885347637

3. Order u/s 250 of lncome Tax Act,1961 dated 28109/2023 vide DIN & order No:

trB N NF AC/ S / 2sO I 2023-24/10s 56320s0( 1)

ln conneclion with the above cited subject, we would like to make the followint submissions:

1. Our case was selected for Complete Scrutiny and the assessment was completed vide assessment

orderu/s143(3)dated2gll2l2olgassessingthetotalincometoRsl,53,40,106/.asagainst
income declared of Rs 17,57,820/-.

2. Simultaneously, a demand notice u/s 156 was issu€d on tho sime date and an amount of Rs'

65,56,818/- was detemihcd ts P.Ya !'
3. 4ggrieved by the order we have filed appeal with CIT(A) vide appeal No CIT lAl' HYdrrabad-

S/iOsOryZOr*ZO. fhe appeal was oriSinallv filed with CIT(A)' Hydenbad{ and was transferred to

NFIC on m/1V2O2O.

4.wehavepaidanamountofRs13,35,000on28/0V202ovidechallanNo,S336throughlDBlBank
Limitedbeint20%PaYmentfors€curingstayintermsofCBDTtuidelines.Thecopyofthechallan
is enclosed as ,lLntrxutt L

5.TheclT(A)videitsorderdaled2Sl@l2o23hasdeletedallth€additionsandhasallowedthe
aPPeal.

6. Since the appeal is allowed and the additions are to be deleted' we have requested your 8ood

office to pass a consequential order' We thereby request you to drop the said demand'

7. Th€ copy of the Ass€ssnent Order u/s 143(3) erd the ord'r of OT(A) u/s 250 is erclosed es

Amtcxurc 2 & 3 rcsp€ctively'

Therefore, we humbly request you to drop the demand

Yours hithfullY,

er oak RealitY

\b

For Si

aboYe

t;.-:jU''

; iuns"^
".^l"uad

From:

Silver Oak Realty,
54-L8713 & 4,2"d Floot,
Soham Mansion,
M.G. Road,

Se@nderabad - 500 003.
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GOVERNTENT OF II{DIA
TI'{ISTRY OF FINANCE

INCOME TAX DEPARTiIENT
OFFICE OF THE ASSISTANT COTI'TSSIONER OF INCO E TAX

clRcLE 1 0(1 ),HYOERABAD

To,
SILVER OAK REALTY
54-18713 AND 4, IIND FLOOR SOHAM
MANSION, M.G ROAD
SECUNDERABAD 500003,Telangana
lndia
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ASSESSMENT ORDER

The assessee firm filed Retum of lncome for the Asst. year 2017-18 on 31.10.2017 admitting
a total lncome of Rs. 17,57,820/- under the heads, lncome from Business or profession and
lncome from o(her sources . The case was selecled for complete scrutiny under CASS.
Notice u/s 143(2) ol the lncome-tax Aci (hereinafrer refened to as Act) dated o9.o8.2ol8
was issued and served on the assessee.

ln response to the notices u/s. 142('l) of the Act issued from rime to time, assessee
fumished the requisite information. The assessee's submissions as well as the information
available on record are verified and the assessment is completed as under

The assessee flrm is engaged in business of Real estate and has been developing a
housing project, Silver Oak Bunglows and Mllas at Charlapally. The assessee recognized the

revenue, on percentage completion and for the year under consideration, the sales were

offered for Phase-ll, Phase-lll, Phase-Vll and Phase-lV. ln order to verify the percentage of

PAN:
AAJFMO64TC

AY:
2017-18

DIN & Order No:
rTBA/AST/S/1 43(3)/20 1 9-20/1 0233881 30(1)

Dated:
29t1?t2019

Name of the assessee SILVER OAK REALTY
Address of the assessee 87/3 AND 4, IIND FLOOR SOHAM

MANSION, M.G ROAD, SECUNDERABAD
5.{-'t

500003 lndiaTela ane
Status FIRMS
Ran e/Circle/VVard CIRCLE I ,HYDERABAD
ResidenUResi
Non-residenl

dent but not Ordinary residenU

Date of Hearing 03/09/2018, 04107 t2019, 12t07 12019, O{t1ol2o19,
05111t2019 17t121201 28t12t2019

on/Sub-section under which assessment isSecti
made

113(3)

Dale of Order 29112t2019

Hot : It digit lly sign.d, th. dat oldigital tign tur. m.y bc t kcn.! d.t ol docum.nt

,l T TOWER, AC Gu.rd., l{..ab Tsnk, HYDERAMD, Andra Ptadc.h' 500d)4

Em.ll: HYDERABAO.OCITI0.1@INCOi ETAX.GOV IX'



profit on each project, the assessee was requested to fumish financiar year wise detairs ofprofit admitted, phase wise. rn response to ti" noti", 
""sessee 

fumished the a statement,containing the Value of rand, construction expensei, 
-sae" 

ano Gross profit for each phase.on perusar of the same, it is. noticed ttr"t *," ."i" 
"t 

p]"fi' adopted for a, the projects wasover and above of 15%, whereas, the profit admitieo for phase-Vll *"" i.rlii onrv.Therefore, a show cause notice dated zz.iz zors-*i."]ssued to show cause as to why the

fr:t"t;:lf;:-V[ 
shoutd atso not be adopted g tii" asthe rate of 15% was adopted on

ln response to the sl
wasdeve,opedwasnotJlf ',[?ff ?Jlffi f iJ:i"T]:ff :ilJi,.,li::Ji;iJ"j,:got 31 Virras as our share. However, due to disturbances in Terangana, demanding theseparate state, there were no. bookings ti, 2012-13 despite rhe construclion *o* ii progr".r.Therefore, the viras had to be sots-at a lry pront iirg. rt is arso submitted that in thebeginning, the profit was estimated @ 10o/o anisince tie prolea has been compreted duringthe year 2016-17 ' the final profit is estimat ed @ 4.16%. Since the assessee,s books ofaccount were audited anci no ciefects have been found, the estimation of p.ni q- iiut, io,Phase-Vll is not accepted.

The assessec's subrnissions are carefufly examined. lf the assessee,s submissionthat the booking of viras has become difficuh because of rerangana agitation is to beaccepted, the cost incuned towards construction and the work in prolress glt set off againstthe profits under the other projects and ultimately, the business of the assessee firm was notaffected. rt is observed that, for this mrjer:t, the assessee arrrnitted gross protit onry for theyears 2013-14 and 2014-rs on percenrage completion basis. For rhe asst. year 201s_16,when the sares were recognized the assessee has offered onry 6.03% of gross profit andsubsequently has shown rosses for the years, 2oi6-17 and 2017-1g, resuning in a net profitot 417%. ln this regard, it is pertinent to mention here that the assessee admitted grossprofit margin of 15% and above for thc remaining projects, wtrictr imptrcs ttrJlt"'""*"*"
has adopted the percentage of 15 as a conservative estimate fo[owing the concept ofprudence, i'e., it is the minimum gross profit assessee wourd anive at ra-aonng in a[ thepossibre difiicuhies in the project. rn the instanl case, in spite of taking a .inr.r.r,r"estimate of 10%, assessee by the end of the project has admitted a gross profit of onry4.16% $rhich is not praclicafly viabre for ttre uusiness. Since, the assessee firm, except theabove has not demonstrated any other reasons for short admission of profits for phase-vr.
Hence, assessee's objecrion for nor ro estimate the gross profit @ 15% is not considered and

[:fl*. 
profit for phase_V, is estimated O f Sy" .nO ,t 

"iifference 
in gross profit is brought

The sales reported for phase-Vll
12,99,s0,910/-

Profit estimated @ 1 Solo Rs. 1,94,92,637

Rs.



Less: admitted by the assessee

in the retum of income Rs. 54.10.35 j
Difference in gross profit Rs. 1.40.g2.286

to be added back

ln view of the above, the gross profit of Rs. 1,40,g2,2g6/_, short admifted against
Prolect-Vll is added back to the total income of the assessee.

Total income retumed

Add: Additions under the head Business

Total income assessed

Addidon: Rs
1,10,82,286t-

17,57,820

1.40.82.286

1 .58,40.'106

Tax computation and Demand Notice are enclosed to this order. penalty notice u/s
270A(9)(a) of the Act are initiated scparately.

PRAVALIKA KINTHADA

CIRCLE 1 O(1 ),HYDERABAD

Copy to:

Ass8see

PRAVALIKA KINTHAOA
ctRctE 10(1 ),HYDERAEAT)

0n c5se the doclment is digitafy Bigned Dhase
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rT]TA gTsR / GOVERNUENT OF INDIA
f{i {rrdq / MtNtSTRy oF FINANCE

qr{6,{Hqrtl / Nco E TAx oEPARTMENT
@ar6snffia u+ata / NATIoNAL FAcELEss AppEAL CENTRE (NFAC)

Rd / DELHI

Order u/s 250 of lncome Tax Act.1961

lnstituted on 2tt/01/2020 from the odet of CIRCLE IO(1),HYDERABAD dated 29/12/2019

This appeal is filed by Sitver Oak Realty (PAN: AAJFM0647CI on 24.01.2020
against order u/s 143(3) dated 29.12.20i9 passed by AClr cir.10(i), Hyderabad for
A.Y. 2017-18. The appear was originally filed with clr(A), Hyderabad6 and was
transfened to NFAC on 20jl1'.2020. The retum is accompanied by necessary
documents and is filed in time.

2, Statement of Facts as per Form 35 is reproduced below:

To,

SILVER OAK REALTY
54.187/3 AND 4, IIND FLOOR SOHAM MANSION , M.G
ROAD
SECUNDERABAD 500003,Telangana
lndia

PAN:

AAJFM064TC
AY:
2017-18

Dated:
28109t2023

DIN & Order No
ITBfuNFAC/S/250 I 2023-24 t 1 056632050( 1 )

Appeal No ctT A d- 6/ 105U/2019-20
Status/Dedu c{or Cateqory Firm
Residential Status Resident
Nature o, Business Others
Section under which the ordcr
appealed against was passed

Date of Order under which the
order appealed against was
passed

29t1212019

lncome/Loss Assessed {in Rs .) 1 5840106
Tax/Pen alty/Fine/lnterest
Demanded (in Rs.)

6666818

Present for the appellant Not Applicable
Prcaent for the Oepartment Not Applicable

llotei- Th. w.b3itc add.lrs of thc .-titihg port l ha-r b€.h ch.hged frDrn sru-trdn t[rhdi..ll[nr@v.in to IL tn:dn tridovln

14s(3)



"r. rheassessee is a paftnership firm and e-f ed its rrR on 31-10-201r rhe totat income
adm itted is Rs. 1 t, 57, 820/-.

2.The case rb se/ected for scrutiny and rhe assessm ent is completed u/s.143(3), vide order
dated 29-12-2019- The income assessed is Rs.l,58,40,106/-. There has beei addition ofRs.
1,40,82,286/-.

3.The firm is engaged in the buslness of real estate developers.

4.The addition is with regard to estimation of gross prolfts fo r phase-Vlt.

S Ihe Assesslng Offtcer has resorted to estimation fhe Gross profit at 15 percent for one of
the real estate projects said as phase-v project. The grcss proftt decaled is wo*ed out to 4
percent-

6. ln the course of assessment proeedings, the details, explanations and reasons as to why
the gross profit is low has been given in respect of phase-vlt project. rhe Assessrng offcer
has not accepted the submissrb ns made.

7. lt was further submitted during lhe assessment proceedings that the firm books of accounts
have been audited as required u/s 44AB of the lncqne Tax Act over past many years inctuding
for Asst Year 2017-18 which is under appea!.

8. rhe Assessi,hg officer without rejeding the audited Books of account and pointing out any
single defect in the audited accounts has resorted to estimating ths gross profit for a particular
project.

9. Furthermore, the Assessrhg Officer for aniving at the estimated gross prolil has inctuded the
tumover of the eadier years also to the fumover of the previous year rctevant to Asst year 2017-
/8.rhe Sa/es tumover for tlre year under appeal in respect of phase v project is only
Rs.80,00,000/-.Agarnst this sales tumover for the year, lhe Assessing officer has adopted the
tumover of Rs.12,99,50,fia- which includes the tumover af earlier assessment years.

10. ft will be pertinent to note that the assessmen ts of eadier assessmenl years have been
completed u/s 143(3) accepting the tumovers and gross profts as dectared for Phase Vtl project.

11 . Due to above reasons, lhe assessrnenl compteted by the Asses sing Oflicer has resufted into
very high-pitched assessment and it is prayed in the appeal to gtant the relief by deleting such
addition made on an esl''mate basrs. "

3. ln this case, the retum of income for AY 2017-18 was filed by the assessee on
31 .'10.2017 admitting a total income of Rs. '17,57,820/- under the heads, lncome from
Business or Profession and lncome from other sources. The case was selected for
complete scrutiny under CASS. The AO after making addition of Rs. 1,40,92,296/-
under the head Business assessed the total income at Rs. 't,5g,40,106A. Aggrieved
by the same, the appellant filed the present appeal and following grounds of appeal
are raised:



4. Appellant's submission: The appellant has made the following submissions:

"ln connection with the above appeal lhe foltowing suDmlsstbns are made bctore yOIJR
HONOURS for kind considention.

1. rhe assesse is a paftnership firm and e-nbd its trR on 31-1G2017. The lotat income
admitted isRs. 1 7,Sl, 820/-.

"1' The order of the leamed Assessing officer, rn so far as it is prejudiciat to the interest of theappe,ant is against raw and the forowing grounds are without prejudice to each other.
1' rhe Assesslng officer on the facts and circumstances of the case, has ened in notaccepting lhe gross profits as per aud,ed books of accounts u/s 44AB of the tr. Actand is therefore b ad in law.
z rhe Assessrng officer on the facts and circumstances of the case, has ened inresofting to estimation the gross profit at 15 percent for phase vfi project withotutrejecting the audited books of accounts and not pointing out any singre defec! in the

books of accounts maintained and is therefore bad in law.
3' rhe Assesslng offtcer on the fact and circumsrances of the case, has erred in adoptinglhe sa/es tumover of Rs.12,gg,s0,g10/- as against the audited sates tumover of

Rs.80'00,000/' for the yaar for the purposes of estimating the gross profits and is
thereforc bad in law.

4. The appellanl craves reave to add, amend, arter or derete any or al the grounds of
appeal.'

2. The case rs se/ected for scrutiny and lhe assess ment is completed u / s 143(3) vide
order dated 2*12-2019. The income assessed is Rs. 1,sg,tlo,l06/-. There has been
addition ot Rs.l,40,82,286/ by resofting to estimation of gross proftt.

3. The firm is engaged in the busrhess ofrea I estate devehpers.
4. The leamed Assessr,:rg offiar has resorted to estimation the Gross proftt @ 1s% for

one of the real estate projecfs sard as phase-Vll project.
5. Duing the course of Assessment proceedings for the Ay 2017-18, the Assesslng

ofiicer has called for detailed workings, details and information in relation lo the sales,
construction cosll expenseg Gross profil/ profits etc. ln response, all information that is
asked for including detailed statemenls of cost incuned, wo*-in-progress, opening
stoc& c/qsrng stoc& sa/es decrared, profts esrrmate d etc for a// the phasei
undertaken since the inception of the firm has been submitted. The same rs submfited
once again for ready reference as Annexure -1.

o. rhe submlssions made have been examined and accepted by the Leamed Assessr,hg
officer andno information/ submr.ssion was found to be factuafiy either wrong/inconeci.
Not a single defecthas been pointed out duing the course of the assassment
proceedings. This proves beyonddoubt that the records maintained by the assesse
furfiil the requirements of maintenance of thebooks of accounts as envisaged by theprovrsrrcns of the lT Act

7 ' lt is peftinent to note that the accounts for the Ay 2017-1g and alr previot,s assessmenryears from Asst year 200106 0nwards have been duty au(tited as requircd u/s sec



44AB of the lT Act.
8. Eased on the subrn,ss,b ns made by the assesse, lhe Assessi,.ng Officer raisedconcems over row Gross proft percentage in case of one particurar-phase i.e phase

vrr of the prolect. The Gp percentage r* pn"", vrt stood at 4.16%o whereas theaverage Gp ntio of the other phases was about 1S%o.
9' Accordingry' a show cau-se notice was issued by the/eamed Assessrn g officer seekingwhy the prcfit @1|o/o shoutd not be adopted instead of the actuat plrofit of l.iiy". tnreply, a detaired submrssion was made by rhe assesse raying dowueasons as to whythe Assessing officer shoutd not proceed with the adoption ot Gp @ 15%. Thereasons submitted vide refter dated 2g-12- 2o1g is attached herewith as A-nnexure-2.

The Leamed 4ssessrhg officer not being satisfied with the suDmlssrbns made, compreted
assessrnenf adopting Gp @ 1S% for phase Vll.

1. rha Assessrng otricar basod on fho facts and circumstances ened in rejecting the
submrssionsmade rn response to the show cause notice and proceediig nin tn"
assessr?enl tji adapting Gpnte cf 1S% fcr phase Vlt.

11 . Estimation of GP without rejecdng the Books ot Accounts:

11'1 lt is submitted fhat lhe Assess ing officer has not pointed out any defect what so ever in the
accounts and records maintained and submilted. Not a single defect or deftciency has been brought
on record indicating that the accounts maintained by lhe assesse are not conectso as fo arive at
the profits/income for tax purposes.

1 1-2 The Assessrng Officer has ignorcd the fact that the accounts have been duly audited and that
too year upon year u/s tl4AB of the lT Act.

1 1 '3 The Assessing Officcr has at no point ol time during the assessrrenf proceedings expressed
his intention of rejecting the books of accounts uls 145(3) ot the tT Act.

1 1 .4 The Assesslng Officer without first rejecting t/re boolrs of accounts maintained by the assesse,
proceeded with the estimation of proftts and GP ratios and therefore has ened in so far as following
the due procedure is concemed. Therefore the action of the Assessin g Officer is bad in law and is
liable to be quashed.

11.5 ln support of our above contention reliance is placed on the judgment of Hon'ble Madras High
Courl in the case of Pincipal Commissioner of lncome Tax vs. Marg Limited wherein vide order
dated z%h July, 2017 Hon'ble coutt had held that without tejection of books of account the
Assesslng Officer is not entitled to estimate the profits of ,he assesse. He submitted that it is an
undisputed fact that lhe books of actount ln this case were never rejected and therefore, it was
prayed that the addition susfained by leamed CIT(A) be deleted. Hon'ble Cowt has held that it is
sine qua non that while estimating the income lhe Assessrng Officer has to come to a conclusion
that the books of account maintained by the assesse are inconect. The findings of Hon'ble Court, as
contained from para 4 onwards, are reproduced below:

"4. We now proceed to merlts of the matter under the caption DTSCUSS,ON 4(3) As stated supra,



g"j:::*" is a pubtic Limited company engaged in fhe busi,iress of cMr construction and rerated

4(b) AO had made addition to the income rctumed by theAssessee by estimating gross p/Dr?r. rhepower to make such addition on estimate Dasls rs avallab te to the Ao under section 141 0f the trAc'' section 145 enabtes the Ao to lnvoke the pi*ir rrao section 144 when certain conditionsadumbrated rrr sub-secilon (3) of secilon tls a,re sariinea. Therefore, I becomes necessary anduseful to exlnact Secflon 145(3) of the lT Act, which reads as fol/owsr

145(3) where the Assessrng officer ls not satisfied abut the correcrress or completeness of theaccounts of the assessee, or where the method of accounting provided rn sub-seclion (1) has notbeen regulady followed by the assesse, or income has not been computed in accordance with thestandards notified under sub-section (2), the Assessrn g ofrcer may make an assessmenr rn ,hemanner provided in Section 144H.

4(c) Therefore, I is srne gua non that the Ao to come to a conclusion that the Books ofAccounts
maintained by lhe Assesse are incorect, lncomplete or unreliable and reject the Books of Accounts
before the prcceeding to make hts own assessm ent. ln the instant case, there is no reference in theAssessmenl Orde r of the AO regading rcjection of Brrlks of Accounts.

4(d) Therefore, there is nothing on rccord to show that the Ao came to the anclusion that the Books
of Accounts maintained by the Assesse are inrrtffect, rncomprete, unretiabre and as a consequence
rejected the Books of Accounts.

1(e) Therefore, after setting out the plethoa of case laws on this pcint, ctr (A) held that the
accounts of fhe Assessee cannot be eiected merely based on the perception ot ine Ao that the
Assessee has declared low profit maryin for ceftain projects when Books of Accounts have not been
reiected. Considering the fadual positlan that there is no referene rn the Assessm ent Order made
by the AO regarding the Books ot Arcounts (th,s has been failly admitted by the Revenue before
lrAT) we are not, therefore, laboring through the laWnth of case hws rel/ed on by ctr(A)."

11 .6 The Hon'ble Kamataka High court, recent)y, in ctr v. Anit Kumar & co. [2016] 386 trR To2J67
taxmann.com 278 held that juisdiction to estimate assessee's income is not available when books
of account have not been rcjected.

12. Rejection of rcsurts of accounts maintained by the assesse,.

Without prejudice to the other subrnissions we submit the fo owing:

12.1 As per the provisions of section 145(3), the books of accounts of fhe assesse can be rejected
only under the following 3 cricumsfances:

Where the Assessrng Offcer is not salisl?ed -

. About the conectness or co mpleteness of the accounts of fhe assesse,. or
' where the method of acaunting provided in has not hr,en regularly followed by the

assesse,' or



' lncome has not been computed in acardance with the standards notified.

12'2 lt is not open for the Assessing ofrcer to reiect the resu/ts as per his whims anct fancies forreasons not falling within the scope ot 145(3)

12.3 The Assessing ofrcer without bringing on record rf,e ,easons for not accepring the auditedaccounts cannot reject such records and go on the expedition of estimationor e,osi pronr.

12'4 ln any case, an oppoiunity of being heard has to be given to the assesse and a speaking orderhas lo be passed indicating that books are proposed to ie rejeaed u / s 14s(3) before proceedingwith the estimatbn of profits.

12'5ln light of the above the Assessr'hg officer has ened in proceeding with the estimation of profits.

l2.6Reliance is placed on certain judicial pronouncements as under:

ln lro v- Bothra lntemationar [2008] 11r rrJ (Jd.) 612 it was held that where the A.o taid nomaterial on record to sugges, that there had been any suppression of income nor that the appellantcanied any activity outside the books, merely because of-decline in Gp nte, books of account could
not be rejected.

ln Delhi securities Pnnters v. Dy. crr [200fl rs sor3ff perhi) it was held that rejection of booksof account merely because appettant has not maintained stock register, without pointing out any
specitic defects in books of account of any natug whatsoever, could not be said to be justified. Such
adhoc addilion is alsa unsustainable in view of the decision of the Hon,bte High coui ot Gujarat inclr vs. sanjay oH cake rndustrbs (2oos) 1g7 crR (Gui) s20 wherein it ias hetd that the A.o
having not pointed oul any specilic omlssrbn or suppressrbn in lhe assessee,s books of account nor
lhe exctse or sales tax authoities having found any disorepancy or inqularity in the maintenance of
stock and records, addition made on acwtnt of suppressed production and sa/es coutd not be
sustamed.

Reliance is also placed on Arup Kumar Hazn v. l.T.o. in l.T.A, No. 23gsKot/2011 wherein it was
held as under:

'4. After heaing ival submission, r find that the Assessi,hg officer has made the addition onestimate basis, without distutbing the opening stock, purchase and sa/es and closing stock of Highspeed Diese/ and Motor spiit. rhe books of accounts of the assessee have not been rqected. The
fact is that the assessee had maintained books of accounts and these were duty audited u/s 44AB ofthe Act. The purchases made by rhe assessee by the assesse e of Motor spiit and High speedDiesel are only from lndian oil corporation Ltd. The tubicants were purchased trom Hatdia locEmployees' werfare co-operative credit society Ltd. Alt the purchases were made through properbanking channels' rhe sa/es were made in cash. The ld. D/R, does not dispute the fact that therewould be shortage of stock in this line on account of spittage and evaporation rhis fact ls a/sorecognized by the Govemment of lndia. rhe Assessrng officer has not found or pointed out anydiscrepancy ln the books of accounts. When the books of accounts are not rejected, the Hon,ble
calcutta High court in the case of swadeshi commerciat co. Ltd. vs. cff (tiA No.21g of 2oo1
dt'18/1a2008) (Cal), held that gross profit cannot be estimated. Ihe Assesslng officer has no



evidence to come to a conclusion that the assessee had earned undisclosed profit. The entireaddition was made on surmises and conjectures. Even othewise, I tind that the assessee ,asexplained the r'ssue with facts and figures. lJnder these facts and circumstances, the addition madeby the Assesslng Officer as sustained by the td. C|T(A) is bad in taw..

13' lt is submified that merety row Gross profit ratio cannot be a ground for rejection of8ooks.

13.1 ln supporl reliance is placed on the following cases:

Hon'ble Allahabad High couft in the case of ctr vs. M / s Ba abh Das & sons has a/so obseryed asunder: -

'lt may be mentioned that the Ao has reiected the books of accounts solely for the reason that theassessee have shown the lower N.p. Rate. Duing the assessrnent year under consideration, noother defect was mentioned- lt may also be mentaned that the bwer prcftt shown by lhe assessee
by itself cannot be a ground for reiection of the books of accounts resu/tg as per the ratio laid down
in the following cases: -

1. NamasiVayamChattior vs. CtT, (1960) 39 /IR 529 SC;

2. Pandit Bros vs. CtT, (19i4) 26 tTR 159 (punj.);

3. VeeilahReddiar (S) vs. ClT, (1960) 3g ITR t52 (Ker.);

4. lntemational Forest Co. ys. CtT, (1975) 101 tTR t2l!Ag,
13-2lt is well seltled law that merely on the ground aN teason of /ow Gross profit/Net profit, the
Assesslng Officer cannot reject the audiled resufts.

13'3 There can be various reasons as to why tie Dusr:ness may end up having lossed le.sser prol?ts.

13'4 The Assessrng officer has to bring on record the reasons why he presumes that the actual
profits reported are inconect and cannot be rclied upon.

13.5 A mere comparison of profitability of various years/ phases rs nor a sufficient grcund.

13'6without preiudice, to aboue submissrbns in any case if books arc rejected and theAssesslngofricer has estabrished thar Gp :rire shoutd be t sy., tten he shoutd have-applied the same n,te fotall phases incruding phases where Gp % ts as hrgh as 40g6. The Assessirg'on"e, cannor appty theGP %o inconsistenfly. ln such case the profrts sh oitd get revised downwards.

13'7The Leamer Assessrng offcer has faired to appreciate as to what a busrness man of anordinary prudence r.,k or aim at- He many a times ia'ke a broad view of its orei,ttiulsir"s" 
1i.e attphases in our case) profits nther than proiect *ir". oui of *rny projects undeftakensome proTbcrsmay not result in good profits as compared to others. But for the continuity of the buslness he has locontinue and futfill alt its commitment to a panicuiriroict'

13'8The appettant firm has a/so our of many phases, onry in respect of phase vtt, the actuar



profttabiriu eamed is /ess as corrpare d to others. Neverrheless, each phase is indepencrent andptofits of such phases cannot be adopted as yardsticubenchmark to proceed with estimation ofptoftts for the phase which has low profits.

11. Adopilon (Admtsston) ol proftt Vls Actuat prcfit:

14'1 The Assessrng officer has ened in understanding the difference between adoption/admission/estimation of profits and actual profits

14'2 ln case of rear-estate d:v:top.mery where the completion of the project takas sevenr yearc theactuar profit can be compute.d onry at the end ot the 
-proiect. 

At rhrs stage i.e. at comptetion, theactual costs incuned ovet the years and actuat satei revent)e can be coRRECTLy calculatedbased on ACTUALS from the books of accounts.

14'3 However, in afi eadier years i.e. afi years other than the year in which the project is compreted,actual profits cannot be determined- For determining actuat proftts one needs to wait tiil the end ofthe proiect' Therefore therc anses a need for ESTIiATI)N of ptofits during the development periodso that iname can be decrared year upon year and taxes paid rather than pay the taxes onry at theend of the project. This pincipre is raid down under @rious judiciar pronouncements.

14'4 Once the proidct is complet| lhe ne€d/&w ol fustimation ceases to exist Af the end ol theproject the actual profik get determined.

14.5At this point, it is important to note that esrimares are onry best judgments and are notsacrosanct' The actuals may be different than the esfr,:males. Ihrs ls because of the fact that thesea/ways exr'sls an element of uncertainty while carrying oul assessrnent of estmates. Eslimatescannot always take into considention all possib/e future unertain events which may or may nothappen.

14'6 lt is pedinent to note that in the presen, case, fhe assesse has been estimating theGross prolit
for all its phases and declaing pro'frc4gssgg gver the duration of the project aid not postponingsuch decraration tiil the end ot the project. For the running project/phases some erement ofestimation is involved for declaing year wise proftts/losses. such esli,?nales are subjecl to rcvisionfrom time to time based on the changes in cir"um"tiicrs and on happening of various events.However, once the project/phase 

.is inpleted *i"i i"i, nword is the actuat p,ofrts/tosses andthere is no reason lefr for such estimation.

14'7 The Assessrng offrcer 
.has ened in trying to estimate the profits for phase vtt which is a

?M"f,l!l;::;rhe actuat resufts w'r't to sais reieniand cosrs in"r*a ,i 
"r",ubte 

with the

li;i!!i'iil'i: X;::l: are tow in compaison with other phases rhe Asscssins officer c.annol
Actuat resutts. of profrts. Ihe Assessrng ofricer is duty bound lo assess based on

14'9 ft is pertinent to note rha.t.the ronger the period for which estimate is to be made the greater isthe uncedainty assocr'ared with suchi"ri^rrion.-rnJ"loiint orr.topr"nt Agreement for phase v,



was executed in the year 2007 and got compreted in 2017. 10 years is a very rong peiod of time tobe able to assess/estimate accuratety.

14'1oln respect of the said Phase vtt, lhe assesse had made an initiat estimate ot profitabitity @10yo' This estimate was made keeping in mind the conditions/clrcumstances iat prevailed at thestart of lhe project.

14'1lThe assesse atso starled dectaing estimated profits @ 10%o for initia! years. However, as theproiect proceeded futther and reached an advance stage there was no visibility of futthet prcfits.Due to the time/ast overuns the phase had beame ion-visible. ln theinteresi of campteting theproject sales were made at lov{er rates to generate cash /Iows.

l4.12Attention is arso invited to crause 41 of the Joint Deveropment Agreement (JDA) whichprovides for a penarty crause in case of delay in compretion of the project @ a".s,ooot- per month
for each residentia! unit not ampleted within 36 month plus 6 months grace from the date of receipt
of sanctior-t/permission. The permrssrbns were received in December 200g. lhe assesse Dyas
beaing a huge isk of the JDA being cancetted/huge penafties being teviad and therefore wanted to
se/i as soon as posslD/e and avoid heavy tosses.

14.13 By the end of the project the actual prcfits stood al only 4.160/o.

14'14Merely because the profits are low, it is not open to the Assessrng Officer to proceed for
estimation where there exists nofurther uncatbinty and all actual results are available.

14'15 Estimates are required only when there is no actuat data or where there are some uncertain
fttture events which are to be fadorcd in.

14'16 lf genenUcasuaUrctline obsevations of the Ao are to bo consrdered as material evidence for
the puryose of framing an assessment, the AO shatl have blanket and abitrary powersto dlspose of
the scrutiny assessrTEnls acading to his whimi aN tancies which is not the spirit of the circulars
t'ssued by llre Board on scYutit,y assssmenf. An assessrne nt camot be made abitrarily and in order
fhaf an assessment can be sustained, it must have nexus to the mateiar on racord. lcrr v. Mahesh
Chand [1983] 199 tTR 247,249 (Ail).

15. llechanical manner of estimating Gross pro fit % wilhout apptying mind:
1 5'1 without prejudice to other subrnrssion, it is submitted that even if the contention of theAssesslng ofricer is to be accepted that there ,s a need fo ejecling the book rcsutts,lhe Assesslngofrcer has to proceed with a best judgment assessmenl as p rescibed u/s 144.

15'2 while doing such a best judgment assessmenl a// m ateial facts and data shoutd be consideredwhile completing the assessment

:::::ri:r:;::i:i;:;::"r,#jr":l**'ins officer sha, beconsrsrenr, comparabte, retiabte, ftt

15'4 The Assessrhg officer has adopted Gross prc,?ts % a1 15% for the puryose of computing theprofits of Phase v//. rhe Assessrng offcer has aniveJrr,," ls% ctoss profit rate by rooking atthe



profitabiliU of otherphases undeftaken 0y fhe assesse.

15'5 However, the Assesslng Ofricer has ened in adopting 15%o Gross profrt rate as phase v is not
comparable with the other phases undedaken by rhe assesse. rhe Assessrn g ofrcer failed to
appreciate the differen@s between the phase vll and other phases and lhus has faited to
understand the various phases are not companble with Phase Vlt. ln this regard following salient
points are submitted for your consideration.

a' Phase Vll has been undertaken by the virtue of a Joint Devetopment Agreement which was
executed in 2007 The land of Phase Vlt does not belong lo lhe assessee. Whereas for all other
phases undeiaken, the assess€ is the owner of the tand. ihe profitability of a pure Developr under
JDA cannot be compared with profitability of a land owner cum Developer.

b' Joint Development Agreement for phase Vll was entered in 2007 and the permissions for
development were received in December 2008. As per the clause 41 of the JDA, the timeline for
completion of the proiect was 36 months plus 6 months grace from receipt of permrsslons. Such time
peiod lapsed by June 2012. Beyond such time for any delay a penafty of Rs. s,000/- per month per
unit would be leviable.

c, Due to poor economic conditions post 2008 financiat meftdown, lhe assesse was not able to
market the proiect and effect sales. Ihe assasse was able to effect lsl sa/es only in Ay 2012-13. By
such time, the time allowed under the Joint Devetqtnent Agreement was almost ne€ting
completion.

d. Due to paucity of cash flows the assesee had no option to but to setl the units fallingto itsshare on
thin/no maryins.

e. The main intention was to genet e the funds through sa/es aN compate the project as soon as
posslb/e so that the penafties as envtlsaged in the Joint Denetqment Agreement can be avoided/
minimized.

f' lt is wdinent to note that the a&tesse was in no such @fitpulsion in other phases underlaken by it
as the land was owned by lhe assesse. rhe assesse could wait and hold the inventory till it coutd
realize decent sa/es pnbes.

g' Thus the profitability of other phases cannot be compared with that of phase yrl. rhe Assess,ngofrcer therefore has failed to identify a comparable/simitar tike project for aniving at the estimate ofprofitability.

15'6tn the case of commrbsrb ner of rncome-tax vs. paradise Horidays (Der.) (HC) [2010], 3zsrrR 1g(Del.). ln fhis case, the Hon'ble Delhi High Coutt has hetd as under:

"The accounts which are regularty maintained in the course of busine.ss and are duly audited, treefrom any quatification by the auditors, should normatlryiJ trxunas correcl unless ,h"; ;* adequatereasons to indicate that they are inconect or unrctiaib. rne onus is upon the Revenue to show thataither the books of account maintained by tfe assesse were incorect or incomplete or that themethd of accounting adopted by him was such that true wfrtsof lhe assessee cannot be deducted



16. Estimation of Gro.ss pfofit without icrentitying any shoft repo ing of sares/excessreporting of expendifu re.

16'lThe Assessrng ofrcer has compreted rhe assessmenr by adoptingthe Gross profit rate @15%for phase Vll and disregarding the actual Gp rate of l.1ii".
16'2 ln essence the view of the Assessi'ng officer is that the actuat profrs as shown in the auditedbooks of accounts is under reported by 1,40,g2,2g6/-.

16'3ll is pedinent al this point to undersland that under repofting ot protils could takc ptacc onty if
a. There was non-recording/short recording/under reporting of sales revenue or,

b. There was excess reporting of expenses.

16.41n the case of rhe assesse duing the course of lhe assessmen t proceedings not a singreevidence was identified/found by the Assessrng officer which could suggest aiy shod/excessrepofting of sales /expenditure.

16'5 Duing the course of assessment vaious in{omation such as month-wise expenditurc,wo*-in-progress, closing stock, Gp anarysis, sundry debtors and creditors conftrmation,copy ot bank
slafements, ledger/bills for expenses above 1 /akh, sa/es detaits, advancesreceived etc. were called
for and veified. Not a singte defecfinconsistency wasiden fied.

,6.6 ,, ,s also pedinent to note that duing the assessmen, proceedings of the immediatety
preceeding year i.e. AY 201617, similar information was called for and examined. Details of
submission werc made with regads to tow GP for Phase Vll and the /oss reporfed. Ihe assessment
was completed by accepting the income retumed by the assesse. No additions were mada. The fact
that the profitability is low for Pha* Vll was examined and acepted by the Issessihg o/?icer.
Based on the same set of facts the Assesong fficer is expected to fom same opinion and not
change the opinion.

therefrom."

16'7 Without binging on record any evidence of indicating how the profits are under repotted, the
Assesstng Officer cannot proceed to estimate Gross prol?t ;usl because lhe Gross profit in the
opinion of the Assessing officer appears to be low. Therefore fhe assessment is bad in law.

16.81n a case where the transactions of the appellant have been accounted, documented and
suppotted by the mateial evidences for deiving logical conclusions, without proving falsity of the
same' adhoc additions/disallowances should not be made by the AO in a routine manner merely on
presumption, probabilities, susplctbn and surmlses srnce the same action of the AO degenerates the
spirit for which the quality assessrnenfs were emphasized by the Board. (Mukesh R Marolia v. Addt.
CtT [2006] 6 SOT 247 Mumbai).

17. Assassrng Ofiicer trying to disturb the previously completed assessmenls by re-
estimating Gross Prollf on entlre sales proceeds since lnception ol Phase Vll.



17'1 Duing the Assr year 2017-1g, the sa/es revenue of Rs. 80,00,000/- was repofted. rhis fact isaccepted by the Assessing officer and thereis no drspute as ro sa/es reyenue.
17'2 A Show cause notice was issued seeking repry why the profits for the project shoutd not be re-estimated @ 1596 instead of 4%o.

17'3 A detaited repty was submitted but the reasons werc not considered by Assessrn g officer.
17 4The assessmenl was completed by the re-estimating the profits @ ls% instead of actuat profitof 4%' wile completing lhe assessmert lhe Assessrng 

-otricer 
applied the rate of 15g6 on the antiresa/es proceeds of phase Vlt since inception.

17 'Swthout preiudice to other subml'sslons, il is submifted that the Assess ing officer has etrcd inapprying Gross prol?r rate of 15% on entire lifetime sares prcceeds of Rs 112,gg,50,g10/-. By doingso fhe Assesslng officer has comptetely disregarded the assessmenls canied out for prevbus AsstYears and where the claims of the assesee iave been accepted with regards to cost information,sales information, /or,v Gross profit etc. tt is not open for fhe Assessrn g officer to cany out in a wayre-assessmenl for previous Asst Years in guise of trying to re-estimate Gross profit for a completedproject.

17'6 lt is peftinent to nota that dulng the Asst Year 201611, the Assessing ofricer hasassessod
our claim of Loss of Rs 10,10,32N- of Phase vlt and after due examination our claim was allowed-

17'7 The Assess'hg officer is duty bound to consider the previously completed assessrnenls
especially where the cosl and sares arc not rcstricted to one Assl year iistead'they are spread overmultiple years.

18' submlssions r'h response to show cause notice is nd accefr.ed by lhe Assessing officer as inhis view the dolng busrness @ Gross pnofl of 4 .16% is not practicallypossrb/e.

18-1 lt is submifted that the view ofthe Assessing ofrer is not tenabte. one pha* out of severarphases cannol be isotated eN.l@ked at for dete-rminiry the commercial viability of thebusihess. /4holistic view of the entire busi,hess has ro be taxen ii considention. For example, in order topromote sa/es of the tooth paste a tooth brush is given free of cost. lt does not mean it is not viabteto give the toothbrush for free.

J:;]::3:::*ins 
oflicer has no iurisdiction in determinins the viabititv of the commerciat decisions

18.3 Some business decrsions woutd go in favor of the entity while some may not.

::;:';:L;:"t:::;:";that a, proiects witt sive minimum 15% pront everyone woutd start doing

18'5 There is inherent risk in any busr,ness. rt is not neoessaty that since profrts are made in aparticular phase, profits are guaranteed in all other phases or vice_versa.
Reliance is placed on the following case laws i



1. CIT v SmtPoonam Rani (Dethi High Court) 326 tTR 223 (2010)

2. CIT v Jacksons House (Delhi High Court) l9B Taxman 3SS (Dethi)(2011)

3. DClr v Hanuman sugar Miils (P) Ltd (Ailahabad High court) (2013) 221 Taxman 1s6

4. Madnani Construction Corp. Ltd. v CtT (2008) 296 tTR 45 (Gauhati High Court)

5. clr v uP state Food & Essentiat commodities(2713) 39 Taxmann.com 106 (Ailahabad)

6. ACIT v Hitech Grain processing An. Ltd. (TAT, Dethi) ITA No.2BBS/De1/2011

7. ACIT v Ercon Composltes (2014) ITAT Jdhput 49 taxmann.com 4Bg

8. Century Tiles Ltd v JCIT (2014) 51 taxman.com 51S (Ahd. |TAT)

9. ITO v Sani Trade Agency (Ahd. ITAT) ITA No. 3524/Ahd/2007

10. ACIT v. RushabhVatika (Rajkot Bench) ITA No. 51 ftJn Ot201Sl

Your HONOURS, it is pleaded to allow the appeal granting the relief prayed for.

5. Decision: I have considcred the submission, assessment order and prooeed to
adjudicate various grounds.

5.1 Ground No.l is general and does not need any specific adjudication.

5.2 Ground Nos.2 to 4 pertain to addition of Rs. '1,40,82,286/- made by estimating profit

@'ls%o of sales.

5.3 The appellant is in the business of real estate and recognized the revenue on
percentage c,ompletion basis. During the year, it offered sales from phase -ll, phase-lll,
Phase-Vll and Phase-lV of its proiect. The AO called for financial year wise details of profit
admitted phase wise and noted that rate of profit adopted for all projects was 15% whereas
profit admitted for Phase-Vll was 4.16%. Therefore, the Ao sought to adopt profit rate of
15% for Phase-Vll and issued a show cause notice. The appellant explained that the Vil6s
were sold at low profit margin due to lack of bookings due to disturbances in Telangana.
Although initially the profits were estimated at ,l0o/o, final profit estimate was reduced to
4'160/0 by the time project was completed in the year 2016-17.|t was also claimed that the
assessee's books were audited. The AO did not accept the explanation. lt was noted that
GP was admitted on percentage completion basis only for years 2o1l-14 and 2o14_1s and
thereafter the appellant showed losses. lt was concluded by the AO that the assessee didnot demonstrate any reason for short admission for phase -Vil and proceeded to estimate
GP @15% and made addition of Rs. .l 

,40,g2,2g6l_ to the total income.

s'tl The submission of the appellant is reproduced above. Along with the submission, theappeilant has encrosed detairs of cost incuned, wrp, opening st*, croringttock, sales



declared, profits estimated elc. for a[ the cases. rt is contended that no defect has beenfound in the said detairs by the Ao and that the addition has been made without rejectingbooks of accounts' lt is stated that the assessee has duly audited its books of accounts overthe years. The appeilant has reried on the decision of the Madras High court in the cse ofPr'clr vs. Marg Limited dated 20.07.2017 and Ka,mataka High court decision in the case ofclr v Anil Kumar & co' (2016) 386 lrR 702. lt has also submitted that low Gp ratio cannotbe ground of rejection of books of the assessee. The appelrant has arso questioned theadoption of profit as against the actuar profit. rt has arso contended that the Gp has beenestimated in a mechanicar manner without apprying mind and without identifying any shortreporting of income or excess reporting of expenditure. The onry reason for not acceptingthe submission of the appefiant by the Ao was that doing business @ 4.16,,/0 Gp was notpractically possible as per the Ao. The appellant has stated that the Ao has no jurisdiction
to question the commerciar viabirity of the decisions of the assessee.

The appellant has also pointed out that the Ao has applied Gp rate of 15olo on lifetime
sale proceeds of Rs. 12'99,50,910i- which disregards the assessments canied out in earlieryears. lt is also stated that the Ao accepted claim of loss of Rs. 10,10,3201-for phase_Vll inAY 2016-17.

5.5 lhave considered thesubmissions of the appelrant. The Ao has adopted Gp of 15%in respect of sares of phase-Vfl, noting that the profit shown ar 4.16%was ress as comparedto other phases of the project. whire computing the new profit, the Ao has adopted sares ofPhase-Vll at Rs. 'r2,99,50,910/- whereas ,, p"i th" appelant, the sares during the year wasRs. 80,00,000/- onry and that the Ao adopted lifetime sares of that phase and taxed Gp onthe same during one assessment year i.e. A.y.zo17-1g. The appeilant has objected toestimation of profit without pointing out any discrepancies and rejecting the books.

rt is seen that the Ao has not accepted the reasoning of the appelrant for row profit. Atthe same time, it is proved that the.books of the appefiant are audited and no defects havebeen found. r am in agreement with the contention of the appefiant that in the absence ofany substantiar defect in the books, the Ao cannot reject the resufts as per audited booksand resort to estimation of profit, simply because the profit is low.

rt is arso noted that the sares of phase-V, during the year were onry Rs. g0,00,000i-whereas the Ao has estimated profits on ,rt", oi Rr. 12,gg,50,g10/-. No reason for thesame i'e' for tiaxing entire profit in one year r,". o""n given in the assessment order. Thisapproach of the AO overlooks earlier conclud"J ,.*rrr*o.
rn view of the above and after carefur consideration of the submission of the

lxsiliTl;H,i"13,i:::'ff :,^::"Jn;:l*ru:,,rril#:i:l"".cordng,y



6. ln the result the appeal is allowed

Commiss,onerof 
lncome_tax (Appeals)

lncome Tax Depanrnent


