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R.-No. 77/2010-ST
HQST No; 56/09 - AE TV Date:21.05.2010
) SHOW CAUSE NOQTICE
Sub : Service Tax - Works Contract Services - M/s. Greenwood Estates-
tax on taxable services rendered - Show cause Notice — Reg.
*ti*ﬁ*******i**

Non payment of Service

M’s. Greenwood Estates, 5-4-187/3 & 4, 1l Figor
after referted to as ‘the i i
. M, Greenwocrd Estates is a registered partnership firm and pot themselves registered with department
7\ 4 for paymeat of service tax with STCNo. AAHFGO711BST001 oo
MY
2. As per Section 65(105(zzzza)) of the Finance Act, 1994 "taxable service" under works
contract means any service provided or to be provided to any person, by any other person in relation to
the execution of a works contract. excluding werks contract in respect of roads. airports, raiiways,
transport terminals, bridges, tunnels and dams.

(ii\Such contract is for the purposes of carrying out,—

(2) ‘erection, commissioning or installation of plant, machinery, equipment or structures, whether pre-
fabricated or otherwise, installation of electrical and elecironic devices; plumbing, drain laying or other
installations for transport of fluids, heating, ventilation or air-conditioniing including related pipe work,
duct work and sheet metal work, thermal insulation, sound insulation, fire proofing or water proofing, Lift
and escalator. fire escape staircases or elevators; or

(b) construction of a new building or a civil structure or a part thereof. or of a pipeline or congduit,
primarily for the purposes of commerce or industry; or
(c) construction of a new residential complex or a part thereof: or

(d) completion and finishing services,
relation to (b} and (c); or

(e) turnkey projects including

-

repair, alteration, renovation or restoration of, or similar services, in

engineering. procurement and construction or commissioning (EPC)

projects;
3. As per Section 65(91a) of the Finance Act, 1994, “Residential Complex means any
complex comprising of — .

(i) abuilding or buildings, having more than twelve residential units
(i) a common area; and
(iii) any one or more of facilities or services such as park, lift, parking space,

community hatl,
- common water supply or effluent treatment system,

located within the premises and the layout of such premises is approved by an authority under any law for
the time being in force. but does not include.a complex which i

$ constructed by a person directly engaging
any other person for designing or planning of the layout, and the construction of such complex is intended
for personal use as residence by such person.
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On gathering intelligence that Ms. Greenwood Estates though registered with the service tax
Aartment are not discharging the service tax liability properly and also not filing the required returns,



dated 13.1.2010 for submission of

ocL . On verification of records submitted
by the assessee, it is found that Mfs. Greenwood Estates have

; undertaken a single venture b :
Greewood Estates located at Kowkur Village, Malkajgiri Mand P : mounts

al, R.R. District and received amounts
from customers from September, 2007 to December 2009 towards sale of land and agreement of
construction. In the said venture, in respect of 47 houses they have entered into sale deed, and agreement
of construction with their customers. Till date, they have not filed the ST3 returns with the department.
However. they have submitted the copies of the ST3 returns prepared for the periods October, 2007 to
March 2008, October, 2008 to March 2009 which were not acknowledged by the department, along with
the copies of the challans consisting of payments of tax Rs. 22,24.946/- along with other payments of

Rs. 7.624/- . It is also found that in respect of 47 houses they have paid the said service tax for the
recelpts towards construction service from December, 2007 to Decembe:

! Ve L r, 2008 under Works Contract
service availing the option under Rule 3(1) of the Works Contract (Composition Scheme for Payment of
Sesvice Tax) Rules, 2007. .
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. A Statement has been recorded from Sti. A. Shanker Reddy, Deputy General Manager
(Admn.) authorized representative of ‘M/s. Greenwood Estates on 1.2.2010 under Section 14 of the
Central Excise Act,1944 made applicable to Service Tax vide Section 83 of the Finance Act, 1994,
Sri. Shanker Reddy vide his Statement dated 1.2.2010 had interalia stated that “The activities undertaken
by the company are providing services of construction of Residential Complexes. We purchased the land
under sale deed. On that we constructed the residential complexes. Initially, we collect the amounts
against booking form/agreement of sale. At the time of registration of the property, the amount received
till then will be allocated towards Sale Deed and Agreement of Construction. Therefore, service tax on
amounts received against Agreement of Construction portion up to registration was remitted immediately
after the date of agreement. The service tax on remaining portion of the amounts towards Agreement of
construction is paid on receipt basis. The Agreement of sale constitutes the total amount of the land / semi
finished flat with undivided share of land and the value of construction. The sale deed constitutes a
condition to go for construction with the buitder. Accordingly, the construction agreement will also be
entered immediately on the same date of sale deed. All the process is in the way of sale of the constructed
unit as per the agreement of sale but possession was given in two phases one is land / semi finished flat
with undivided share of land and other one is completed unit. This is commonty adopted procedure as
required for getting loans from the banks". Further, he stated that services to a residential unit / complex
which was a part of a residential complex, fall under the exclusion clause in the definition of residential
complex. Further. he stated that they had stopped collection and payment of service from 1-1-2009 in the
light of the clarification of the Board vide circular No. 108/02/2009 — ST dated 29™ January 2009.

.

6. As per the exclusion provided in Sec 65(91a) of the Service Tax Act. the residential
complex does not include a complex which is constructed by a person directly engaging any other person
for designing or planning of the layout, and the construction of such complex is intended for personal use
as residence by such person. Here, “personal use” includes permitting the complex for use as residence by
another person on rent or without consideration. It is further clarified in para 3 of the Circular No.
108/02/2009 - ST, dated 29™ January 2009 if the ultimate owner enters into a contract for construction of
a residential complex with a promoter / builder / developer, who himself provides service of design,
planning and construction; and after such construction the uitimate owner receives such property for his
personal use, then such activity is not liable to service tax. Therefore, as per the exclusion clause and the
cligrification mentioned above, if a builder/promoter/developer constructing entire complex for one person
for personal use as residence by such person would not be subjected to service tax. For example,
construction of residential quarters by the Income tax department for their employees by employing a
contractor for design, planning and construction is not leviable to service tax because it is for the personal
use of the Income tax department. Normally, a buildet/promoter/developer constructs residential complex
consisting number of residential units and seclls those units to different customers. So. in such cases tlie
construction of complex is not meant for one individual entity, Therefore. as the whole complex is not
constructed for single persen the exclusion provided in Sec 65(91a) of the Service Tax Act doesn't apply.
Further, the builder/promoter/developer nermally enters into construction / completion agreements after
cxecution of sale deed. Till the execution of sale deed the property remains in the name of the
builder/promoter/developer and services renderéd thereto are self services. Moreover, stamp duty will.be
paid on the value consideration shown in the sale deed. Therefore there is no levy of Service Tax on the
services repdered till sale deed i.e.. on the value consideration shown in the sale deed. But, no ‘stamp duty
will be paid on the agreements / contracts against which they render services to the customer after

execution of sale deeds. There exists the service provider and service recipient relationship between the -

fpa
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(1if) Pe_nalty should not be imposed on them under Section 76 of the Finance Act, 1994 for their
ilure to pay service tax in accordance with the provisions of Section 68 or the rules made
under Chapter V of the Finance Act 1994,

(iv)  Penalty shpuld not be imposed on them under Section 77 of the Finarce Act, 1994 for the
contravention of Rujes and provisions of the Finance Act, 1994 for which no penally is
specified else where,

(v} Penalty should not be imposed on them under Se

14. The above Notice is issued placing Reliance on the following Records:
. (1) Soft copy of the bank statements, books of accounts, Customer documents 2008-09 and
2009-10 (upto Dec 2009). -
(2) Service tax Statement submitted by M/s. Greenwood Estates vide letter dated 25-11-2009.
(3)The Statement dated 1.2.2010 of Sri. A, Shankar Reddy. Auwhorised person  of
M/s. Greenwood Estates.
{4) Balance Sheets of M/s, Greenwood Estates for the year 2008-09.
|
' .'.wofn &g
ADDITIONAL ICOMMISS ONER
To

~/ Ms. Greenwood Estates, 5-4-187/3 & 4,11 Floor, MG Road, Secunderabad — 500 003

(By RPAD)
Copy to: ' ,
The Superintendent, Service Tax, Group-X, Hyderabad-1] Commissionerate, Shakkar Bhavan,
Hyderabad.,

‘The Superintendent, Adjudi'cation, Hars, Hyderabad-1] Commissionerate, Hyderabad.
Office Copy / Spare Copy.
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ANNEXURE
——-—________r-—-———-__.______ ———
. Amounts
Collected Rate of total tax Total tax payable |
- Works contract 1 Works coniract
Iservice Works contract service service :
Jan-09§ 2132436]4.12% on valye 87866
Feb-09 014.12% on valie 0
Mar-69 2843000(4 .1 2% on value . 11713:
-08 182638914.12% on valug 75246
May-09 S0000014792% on valua ] 20600 -
Jun-09| 1068670 4.12% on value 44029
Jul-09 85000014.72% on value ) 35432
Agg-os 3663665 4.12% on value 150043
Saep-09 1875234({473% on valua 81380
Ocl-09] 4271402|4.12% on value 175982
Nov-09 316273914 15% on value . 1209832
. Dec-09 7088264.12% on value 29245
Total 23003332 547737
Total tax : -
: Tolai tax paid on ’ ‘ i
. Hability - receipls
2N from Jan | from Jan
Amounis 2002 to 2009 to Jifferential
Name of the Service Collected Dec. 2008{ Do, 2009/ tax payable
Works contragt service 230033@ 947737 0 94773
Differential tax break up .
. S&H Education
Service tax Educaiion cess cess
220133 18403 2201
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