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Order u/s 250 of lncome Tax Act.1961

lnstituted on 2401/2020 lrom the order of CIRCI,f, 1O(1),HYDERABAD dated 29/12/2019

This appeal is filed by Silvcr Oak Realty (PAN: AAJFM0647CI on 24,01.2020

against order uis '143(3) dated 29.12.2019 passed by ACIT Cir.10(1), Hyderabad for

A.Y. 2017-18. The appeal was originally filed with CIT(A), Hyderabad€ and was

transferred to NFAC on 20.11.2020. The retum is accompanied by necessary

documents and is filed in time.

2, Statement of Facts as per Form 35 is reproduced below:

To,

SILVER OAK REALTY
5-4ia7/3 AND 4, IND FLOOR SOHAM MA{StOt{ , M.G
ROAT)
SECUNDERABAO 5OOO03,Tshngana
lndia

PAN:
AAJFMO647C

AY:
20't7-18

Dated:
2810912023

DIN & Order No
ITBAJNFAC/S/250 t2023-24 t 1 056632050(1)

Appeal No CIT A ,H erabad- 6/l 0504/201 9-20
Status/Deductor Cate gory Firm
Residential Status Resident
Nature of Business Others
Section under which the order
appealed against was passed

143(3)

Dato of Order under which thc
order appealed against was
passed

2911?t2019

lncome/Loss Assessed (in Rs .) '15840106

Tar/Penafty/Fine/lnterest
Demanded (in Rs.)

6666818

Present for the .ppellant Not Applicable
Present for the Department Not Applicable

Note:.Th.websileadd'e3softhee.filingPort,lhasb.enchang.dfro.nrYw.incdn.l.rlndl..flns.oY.intowlt-lncorrr.l.I-dov.ln,



"f . rheassessee is a partnership firm and e-fired its trR on 3r _1G2a17 The totat incomeadmitted is Rs. 1 7, 57, g2O/_.

z'The case rs oe/ected for scrutiny and the assessm ent i$ completed u/s.143(3), vide orderdated 29'12'2019. The income assessed is Rs-1,sg,40,106/-. There has been addition ofRs.1,40,82,28il-.

3.The firm is engaged in lhe busrness of re al estate developers.

4.The addition is with regard to e$timation oFgross pro,ifs for phaso_Vlt.

S rhe Assessrng officer has resoded to estimation the Gross prolit at 1s percent for one ofthe real estate proiects said as Phase-Vll project. The gmss profit decaled is wo*ed out to 4percent.

6. ln the course of assess ment proceedings, the detaits, expranations and reasons as to why
lhe gross profit is low has been given in respect of phase-vl project. rhe Assessrng offcer
has not accepted fhe submissio ns made.

7' lt was further submitted during the assessmenf proceedings that the firm books of accounts
have been audited as required u/s 44AB of the lnconte Tax Act over past many years inctuding
for Asst Year 2017-18 which is under appea!.

8. rhe Assessin g officer without rejecling the audited Books of account and pointing out any
single defect in the audited accounts has rpsorled to estimating the gross profit for a pariicular
project

9. Furlhermore, lhe Assessr'lng Officer for aniving at the estimated gross profl has included the
tumover of the eadier years also to the tumover of the previous year rctevant to Asst year 2O1l-
78. rhe sa/es tumover for n year under appeal in respect of phase Vlt project is onty
Rs-80,00,000/-.Agarnst thls sales tumover for the yaar, the Assessrng officer has 

-adopted 
the

tumover of Rs.l2,99,50,910/- whlch inctudes the tumover of earlier assessme nt years.

10. lt will be pertinent to note that the assessments of eadier assessmenl years have 1,6;en
completed u/s 143(3) accepting the tumovers and gross profrts as declared for Phase Vll project.

1 1 - Due to above reasons, lhe assessment completed by the Asses sing Officer has resutted into
very high-pitched assessment and it is prayed in the appeal to grant the relief by deleting such
addition made on an estimate basis."

3. ln this case, the retum of income for Ay 2017-1g was filed by the assessee on
31 .10.20'17 admitting a total income of Rs. 17,57,920/- under the heads, lncome from
Business or Profession and lncome from other sources. The case was selected for
complete scrutiny under CASS. The Ao after making addition of Rs. 1,40,g2,2g6l-
under the head Business assessed the total income at Rs. 1,5g,40,106/-. Aggrieved
by the same, the appellant filed the present appeal and following grounds of appeal
are raised:



"1 ' The order of the leamed Assessing officer, in so far as it is prejudiciat to the interest of the
appellant is against raw and the folowing grounds are without prejudice to each other.

1. The Assess,n g Officer on the facts and circumstances of the case, has erred in not
accepting rhe gross prorrts as per audited books of accounts u/s 44AB of the tr. Act
and is therefore b ad in law.

2. rhe Assesslng officer on the facts and circumstances of the case, has ened in
resoning to estimation the gross profit at 1s percent for phase vl project without
rejecting the audited books of accwnts and not pointing out any singre iefect in the
books of accounts maintained and is therefore bad in law.

3. rhe Assessing officer on the fact and circumsrances of the casq has ened in adopting
lhe sa/es tumover of Rs.12,gg,s0,g10/- as against the audited sares tumover of
Rs.80'00,00a- for the year for the puryoses of estimating the gross profrts and is
therefore bad in law.

4. The appellanl craves leave to add, amend, alter or derete any or afi the grounds ot
appeal."

4. Appellant's submission: The appellant has made the following submissions:

"ln cannection with the above appaal the fotlowing submissions are mada before yOIJR
HONOURS for kind considefttion.

1. rhe assesse is a partnership firm and a-filed its trR on 31-10-2017. The total income
admitted isRs. 1 7, 57, 820/-.

2. The case,s serecfed for scruliny and lhe assessment is completed u / s 143(3) vide
Order dated 29-12-2019. The income assessed is Rs. 1,58,i10,106/-. There has been
addition of Rs.l,40,82,286/ by resorting to estimation of gross profit.

3. The tirm is engaged in tie ousrhess of re al estate developers.
4. The leamed Assessrng Officer has resofted to estimation the Gross profit @ 15% for

one of the real estate projects sard as phase-Vll project,
5. Duing the course of Ass€ssmonl proceedings for tha AY 2017-1A, the Assessrng

Officer has called for detailed workings, details and information in relation lo lhe sa/es,
construction cosl/ expenseg Gross profiU profits etc. ln response, all information that is
asked for including detailed statemenls of Cost incuned, Wo*-in-progress, Opening
Stock, C/osrng sloc& Sa/es declared, Profits estimated etc for a// tho phases
undeftaken srnce the inception of the firm has been submitted. The same is submrted
once again for ready reference as Annexure -1 .

g. Ihe submission s made have been examined and accepted by fhe Leamed Assessing
Offtcer andno information/ submission was found to be factually either wrongrtnconect.
Not a single defeethas been pointed out duinE the course of lhe assassment
proceedings. Ihis proyes beyonddoubt that the records maintained by the assesse
fulfill the requirements of maintenance of thebooks of accounts as envisaged by the
provlsions of the lT Act

7. lt is peftinent to note that the accounts for the AY 2017-18 and all previous assessmenl
years ftom Asst year 2005-06 onwards have been duty audited as rcquired u/s sec



44AB of the lT Ac[
8 8ased on lhe submrssio ns made by the assesse, the Assessrng officer raised

concems over low Gross ProlTt percentage in case of one pafticular phase rle phase
vll of the project. Thc Gp percentagc for phase vtt stood at 4.16% whereas the
average GP ratio of lhe other phases was about l|yo.

9. Accordingly, a show cause notice was issued by the /eamed Assessin g officer seeking
why the profrt @15% shoutd not be adopted instead of the actual prcfit of 4.16%, tn
reply, adetailed submrssrbn was made by rhe assesse taying downreasons astowhy
the Assessing Officer should not proceed wtth the adoption of Gp @ iS%. The
reasons submitted vide lefter dated 2B-12- 2019 is aftached herewith as Annexure-2.

The Leamed Assessing Officer not being satisfied with the submisslons made, completed
assessmonl adopting GP @ 15% for Phase Vll.

't. rhe Assessrng officer based on the facts and circumstances ened in rejecting the
submlssionsmade rn rcsponse to the show cause notice and proceeding with the
assessmenl by adopting GPrate of 15% for phase Vll.

11. EstimaCion of GP without rejecfrng the Books of Accounb:

11.1 lt is submitted thal the Assessing Officer has not pointed out any defect what so ever in the
accounts and records maintained and submitted. Not a sing/e defect or deficiency has been brought
on record indicating that the accounts maintained by fhe assesse are not conect so as to anive at
the profits/income for tax purposes.

1 1.2 The Assessrng Officer has ignored the fact that the accounts have been duly audited and that
too year upon year u/s 44AB of the lT Act.

11.3 The Assesstng Officer has at no point of time dudng lhe assessmenl proceedings expressed
his intention of rejecting the books of accounts uls 145(3) of the lT Act.

1 1.4 The Assesslng Officer without frrst rejecting fhe books of accounts maintained by the assesse,
proceeded with the estimation of profits and GP ratios and therefore has ened in so far as following
lhe due procedure is concemed. Therefore the action of lhe Assessing Oficer is bad in law and is
liable to be quashed.

11.5 ln supporl of our above contention reliance is placed on the judgment of Hon'ble Madras High

Court in the case of Pincipal Commissioner of lncome Tax vs. Marg Limited wherein vide order
dated 20th July, 2017 Hon'ble court had held that without rejection of books of account the
Assesslng Offtcer is not entitled to estimate the profrts of ,he assesse. He submitted that it is an

undisputed fact that the books of aceount in lhis case v'-re ncver rcjected and thercfore, il was
prayed that the addition susfained by leamed CIT(A) be deleted. Hon'ble Court has held that it is
sine qua non that while estimating the income the Assesslng Officer has to come to a conclusion

that the books of account maintained by the assesse are inconect. The findings of Hon'ble Coui, as
contained from para 4 onwards, arc reproduced below:

'4. We now proceed to merits of the matter under the capfion D/SCUSSION 4(3) As stated supra,



lhe Assesse is a Public Limited company engaged in the busrness of civ construction an(t retatedserylces.

4(b) Ao had made addition to the income retumed by the Assessee by estimating gross proftt. Thepower to make such addition on estimate basr's is availab le to the Ao under section 144 0f the trAci section 145 enabbs the Ao to lnvoke the power under section 144 when ceftain conditionsadumbrated jn sub-secfion (3) of section 14s are satisfied. Therefore, it becomes necessary anduseful to ertnd Saction 145(3) of the lT Act, whichreads as fol/ows..

145(3) where fhe Assesslng officer ls not satisfied about the correctness or completeness of theaccounts or fhe assessee, or where the method of accounting provided rh sub-.secrion (1) has notbeen regulady foltowed by the assesse or income has not been computed in accordance with theslandards notified under sub-sectrbn (2), the Assess ing officer may make an assessment fi rhemanner provided in Section 144H.

4(c) Therefore, rl rs srne gua non that the Ao to come to a conclusion that the B(x,ks ofAccounts
maintained by lhe Assesse are inconect, lncomplete or unrcliable and reject the Books of Accounts
before the proceeding to make his own assessmen t. tn the instant case, there is no reference in the
Assessmenl Orde r of the AO regading rejection of Bcrlks of Accounts.

4(d) Therefore, there is nothing on rccord to shoy, that the Ao came to the conctusion that the Books
of Accounts maintained by the Assesse are incorect, lncomplete, unretiable and as a consequence
rejected the Books of Accounts.

4(e) Therefore, afier setting od. the ptethon of case /aws on this point, clr (A) held that the
accounts of the Assessee cannot be reiected merely based on the perception of ine Ao that the
Assessee has declared low p/rifit maryin for ceftain projects when Books ol Accounts have nol been
reiected. Considering the factual position that therc is no rcferene in the Assessrn ent order made
by the AO regarding the 8rloks of Accounts (this has been fairty admitted by the Revenue before
lrAT) we are not, therefore, taboring through tha labyrinth of case laws retted in by ctr(A)..

11.6 The Hon'ble Kamataka High coutt, recenuy, in clr v. Anil Kumar & co. [2016] 3s6 lrR tozl67
taxmann.com 278 held that jurisdiction to estimate assessee's income is not available when books
of account have not been rejected.

12. Reiectlon of results of accounts matntatned by the assesse ..

Without prejudice to the other subrnjssions we submit the fo owing:

12.1 As per the provisions of section 145(3), the books of accounts of the assesse can be rejected
only under the following 3 circumstances:

Where the Assess;ng O/?1cer ls no, sa0sf,ed -

. About the colrectness or completeness of the accounts of the assesse; or
' where the method of accounting provided in has not been regularly followed by the

ass6sse,' ol,



' lncome has not been computed in accordance with the standards notified.

12'2 lt is not open for fhe Assessih g officer to rcject the resu/ts as per hls whims and fancies forreasons not falling within the scope ot 145(3)

12'3 The Assessrng offcer without binging on rccord fhe reasons for not accepting the auditedaccounts cannot reiect such records and go on the expedition of esrimation of eross prlft.
12.4 ln any case, an oppoftuniry of being heard has to be given ro rhe assesse and a speaking orderhas lo be passed indicating that books are proposed to be rejected u / s 14s(3) before proceeding
with the astimation of profik.

12'5ln light of the above lhe Assesslng Officer has ened in proceeding with the estimation of profts.

l2.,Reliance is placed on cedain judicial pronouncements as under:

ln ITQ v. Bothra lntemationat [2@B] 111 TTJ (Jd.) 672 it was held that where the A,O laid no
mateial on record lo suggest that there had been any supprcssion of income nor that the appeltant
canied any activW outside the books, merely because of decline in GP rate, books of account coutd
not be rejected.

ln Delhi Securities Pnhters v. Dy. CtT [2007] 15 SOf 3ff @elhi) it was held that rejection of books
of account merely because appellant has not maintained stock register, without pointing out any
specific defects in books of account of any nature whatsoever, could not be said to be justified. Such
adhoc addition is also unsustainabte in view of the decision of the Hon'bte High Courl of Gujant in
clr vs. sanjay oH cake,ndusrnes (2oos) 197 crR (Gui) s20 wherein it was held that the A.o
having not poinled ori any specific omission or suppression in lhe assessee's books of account nor
the excise or sales tax authorities having found any discrepancy or irregularity in the maintenance of
stock and records, addition made on account of suppressed ptoduction and sales could not be
susta,ned.

Reliance is also placed on Arup Kumar Hazra v. t.T.o. in l.T.A. No. 23gs/Kot/2017 wherein it was
held as under:

'4. Afrer heaing ival submtsslon, t find that the Assessrng Officer has made the addition on
estimate basis, without distut'bing the opening stock, purchase and sares and closing stock of High
Speed Diesel and Motor Spiit. The books of accounts of lhe assessee have not been rejected. The
fact is that the assrssee had maintained books of accounts and these wete duty audited u/s 44AB of
the Act. The purchases made by lhe assessee by lhe assessee of Motor spirit and High speed
Diesel are only from lndian Oil Corpontion Ltd. The tubricants were purchased hom Haldia IOC
Employees' welfare co-operative credit society Ltd. All the purchases were made through proper
banking channels. Ihe sa/es were made in cash. The ld. D/R, does not dispute the fact that there
would be shodage of slock in this tine on account of spiltagc and cvaporation. This fact is also
recognized by the Govemment of lndia. Ihe Assessing Officer has not found or pointed out any
discrepancy in the books of accounts. When the books of accounts ara not rejected, the Hon'bte
calcutta High court in the case of srvadeshl commerciat co. Ltd. vs. clr (lrA No. 219 of 2001
dt.1ffi2n008) (cal), held rhat gross profft cannot be estimated. rhe Assesslng officer has no



evidence to come to a conclusion that the assessee had eamed undisclosed proftt. The entireaddition was made on surmr.ses and conjectutes. Even otherwise, I find that the assessee hasexplained the ,ssue with facts and ftgures. Under these facts and circumstances, the addition madeby lha Assessrn g Officcr as sustained by the td. Cff(A) is bad in law."

'3' ',t 
is submirted a'o,t meroty row Gross profrr ntio cznnot b . ground for reJ* on of8oofts.

13.1 ln support refiance is placed on the following cases:

Hon'ble Allahabad High Court in the case ot CIT vs. M / s Ballabh Das & Sons has a/so obseryed as
under: -

'lt may be mentioned that the AO has reiected the books of accounts solely for the reason that the
assessee have shown the lower N.P. Rate. Duing the assessment year under consideration, no
other defect was mentioned. lt may also be mentioned that the bwet prcfrt shown by lhe assessce
by itself cannot be a ground for reiection of the books of accounts resu/rs, as per th e ratio laid down
in the following cases: -

1. NamasiVayamChattior vs. CtT, (1960) 39 /IR jZ9 SC;

2. Pandit Bros vs. ClT, (1954) 26 ITR 159 (punj.);

3. VeeiahReddiar (S) vs. ClT, (1960) 3A tTR 152 (Ker.);

4. lntemational Forest Co. ys. ClT, (1975) 101 tTR t21(J&K),

13.21t is well settled law that merely on the ground and reason of low Gross Profit/Net profrt, the
Assessrng Officer cannot reject the auditad resufrs.

13.3 There can be vaious,'easons as lo why the busircss may end up havrng /osseV /esser profts.

13.4 The Assessrng Offlcer has to bing on record lhe rcasons why he presumes that the actual
protits reported are inconect and cannot be rclied upon.

13.5 A mere comparison of profitahility of vaious years/ phases is nota sufficient ground.

l3.6without prqjudice, to above subm,ssions in any case if books are rejected and fheAssessrng
Officer has established that GP rate should be 15%, then he should have applied the same rate for
a// phases including phases where GP % ls as hlgh as 40%. The Assesslng Officer cannot apply the
GP %o inconsistently. ln such case lhe prolits shoutd get revised downwards.

13.7The Leamer Assessrng officer has failed to appreciate as to what a buslness man of an
ordinary prudence look or aim at. He many a times take a broad view of its overalt business (i.e alt
phases in our case) profits rather than proiect wise. Out of many projects undertaken some projects
may not result in good profits as compared to others. But for the continuity of the busrness he has to
continue and fulfill all its commitment to a pafiicular project.

13-8The appellant firm has arso out of many phases, onry in respect of phase vrt, the actuat



prof,tability eamed is ress as compared to others. Neverrheless, each phase is independent andprofits of such phases cannot be adopted as yardstictotbenchma* to proceed with estimation ofprofils for lhe phase which has low profits.

11. Adoption (Admission) ot profit V/s Actuat profit:

14'1 The Assesslng officer has erred in understanding the difference between adoptio,/
admission/estimation of profits and actual profits.

14'2 ln case of real'estate development where the comptetion of the project takes sevent years the
actual profit can be computed only at the end of the project. At thrs stage i.e. at compretion, the
aclual cosfs incurred over the years and actual sa/es revenue can be coRRECTLy calculated
based on ACTIJALS frorn the books of accounts.

11.3 Hovmver, in all eadier ycars i.e. all yearc other than the year in whieh lhe project is eompleted,
actual profits cannot be determined. For determining actual profits one needs to wait tilt the end of
the prciect. Therefore there anses a need for ESTTMATION of profits during the development Wiod
so that income can be declared year upon year and taxes paid rather than pay the taxes onty at the
end of the project. This pincipte is taid down under vaious judiciat pronouncements.

14.4 Once the proiect is complete the need/scope of estimation ceases lo exist At the end of the
project the actual profits get determined-

14.5At this point, it is impoftant to note that estimales are only best judgments and are not
sacrosancL The actuals may be different than the esfimales. Ihls ls because of the fact that these
a/ways exlsls an element of unceftainty while carrying oul assessrnent of esfimates. Esllmales
cannot always take into considention all possible fufure unceftain events which may or may not
happen.

14.6 lt is pertinent to note that in the present casr-, the assesse has been estimating the Gross Proli't
for all its phases and declaring proflMosses over the duration of the project and not postponing
such declaration till tho end of the project. For the running project/phases some element of
estimation is involved for declaring year wise profrMosses. Such estimales are subject to revision
from time to time based on the changes in circumstances and on happening of yanous eyents.
However, once the project/phase is completed what gets reponed is the actual profttdlosses and
there is no reason lefl for such estimation.

14.7 The Assessrng Officer has ened in trying to estimate the profits for Phase Vll which is a

completed phase. The actual results w.r.t to sa/es reyenue and cosls incuned are available with the
Assessing fficer.

14.8 Just because the profits are low in comparison with other phases the Assesslng Officer cannot
proceed with the estimation of profts. Ihe Assessing officer is duty bound to assess based on
Actual results.

14.9 ft is peftinent to note that the longer the peiod for which estimate is to be made the greater is
the uncerlainty assocrated with such estimation. The Joint Development Agreement for phase Vll



was executed in the year 2007 and got compteted in 2017. 1a years is a very rong perioc! of time tobe able to assesVeslirnale accurately.

14.101n rcspect of the said phase Vt!, rhe assesse had made an initiatestrimate ot protitabilV @10%' This estimate was made keeping in mind the conditions/circumstances nat privailed at thestatt of the proiect.

14'1lThe assesse also started declaing estimated profits @ 10%o for initiat years. However, as theproiect proceeded furlher and reached an advance stage there was no visibitity of further profrts.
Due to the lime/cost oveffuns the phase had become ion-visibte. ln theintercsl of completing theproject sales were made at lower trites to generate cash flows.

l4.l2Aftention is arso invited to crause 4r of the Joint Deveropment Agreement (JDA) which
provides for a penafty crause in case of delay in compretion of the project @ Rs.s,o\,/- per month
for each residential unit not completed within 36 month ptus 6 months gracelrom the date of receipt
of sanction/permrssrbn. Ihe permr.ssrbns were received in December 200g. The assesse was
beaing a huge risk of the JDA being cancetled/huge penalties being tevied and thercfore wanted to
se// as soon as possrb/e and avoid heavy tosses.

14.13 By the end of the preject the qil)r1 ,*fts stood at only 4.16%e.

14.14Merely because tho protits arc low, it is not open to tha Asses6ing Ofrcer to proceed for
estimation wheto there exisrs no furthor uncertainty and att actualresu/ls are avaitabte,

14-15 Estimates are rcquired only when there is no actual data or where thete are some uncertain
future events which are to be lactoted in.

14.16 lf generaUcasua routine obseruations of the AO are to be considered as material evidence for
the purpose of framing an asssssment, the AO shatl have blanket and arbitrary powers to dispose of
lhe scrut,ny assessrrenls ac@rding to his whims and fancies which is not the spiit of the circulars
issued by the Board on seatliny assessmenf. An assessrne nt cannot be rrlade ahitrarily and in order
lhal an assessm ent can be susla,h€d it must have nexus to the material on record. (ClT v. Mahesh
Chand [1983] 199 lrR 247,249 (Ail).

15. llechanical manner ol esiimafng Gross profit % without applying mind:

1 5.1 Without prejudice to other submission, I r.s submrtled that even if the contention of the
Assesslng Officer is to be accepted thaf there rb a need for rejecting the book resu/fg the Assessrng
officer has to proceed with a best judgment assessment as p rcscribed u/s 144.

15.2 While doing such a best judgment assessment a/l m ateialfacts and data shoutd be considered
while completing lhe assessment

15'3 The assumpfibns used by the Assesstng officer shall be conslstent, comparabte, retiabte, ftt
and appropiate to the facts of the case.

1 5.4 The Assessrng officer has adopted Gross profrs % as 15% for the purpose of computing theprofits of Phase V//. Ihe Assess ing ofrcer has anived at this 1so/o Gross profit r,te by tooking at the



profitability of other phases undertaken by the assesse.

15'5 However, the Assessrng officer has erred in adopting 1slo Gross profit rate as phase vll is notcomparabre with the other phases undeftaken by the assesse. rhe Assessrn g officer failed toappreciate rhe differences between the phase vtt and orhar phases and thus has failcd tounderstand the various phases are not cunpanble with Phase v . ln this regard following satientpoints are submitted for your consideration.

a' Phase vll has been undeftaken by the vidue of a Joint Deveropment Agreement which wasexecuted in 2007 The land of Phase vll does not betong lo lhe assessee. whereas for all otherphases undeftaken, lhe asscsse is thc owncr of thc rand. The prcfttab i{ of a purc Det,topcr undcrJDA cannot be compared with profitability of a land owner cum Developer.

b' Joint Development Agreement for phase vll was entered in 2oo7 and the permissions for
development were received in December 2008. As per the ctause 41 of the JDA, the timeline for
completion of the proiect was 36 months plus 6 months grace from receipt of permssions. such timeperiod lapsed by June 2012. Beyond such time for any deray a penarty of Rs. s,000/- per month per
unit would be leviable.

c' Due to poor economic conditions post 2008 financial meftdown, lha assesse was not able to
ma*et the project and effect salqs. rhe agge" ss3 was abrg tp effect /sr sa/es onry in Ay 2012-13. By
such time, the time allowed under the Joint Development Agreement was almost neaing
completion.

d' Due to paucity of cash flows the assesee had no option to but to selt the units fa ingto rls share on
thin/no maryins.

e' The main intention was to geneate the funds through sa/es and complete the project as soon as
possrbre so that the penalties as onvisaged in the Joint Devetopment Agreement can be avoided/
minimized.

f. lt is pertinent to note that the assesse was in no such oontpulsion in other phases undertaken by it
as the land was owned by lhe assesse. Ihe assesse could wait and hold the inventory till it could
realize decent sales pices.

g. Thusthe profitability of other phases cannot be compared with that of Phase V//. Ihe Assesslng
Officer therefore has failed to identify a companble/simitar like project for aniving at the estimate of
ptofrtability.

15.61n the case of commissioner of lncome-tax vs. paradise Hotidays (Del.) (Hc) [2010], 32slrR 13
(Del.). ln th,s case, the Hon'ble Delhi High Couft has hetd as under:

"The accounts which are regulady maintained in the course of busrness and are duly audited, free
from any qualification by the auditors, should normally be taken as correcl unles s there are adequate
reasons to indicate that they are inconect or unreliable. The onus ls upon the Revenue to show that
either the books of account maintained by the assesse were inconect or incomplete or that the
method of accounting adopted by him was such that true profrts of fhe assessee cannot be deducted



therefrom."

16' Estimation ot Gross profit without idenrirying any short reporting of sales/excessrepoding of erpenditure.

16'lThe Assessing ofricer has compreted the assessment by a dopting the Gross ptoftt rate @1s%for phase Vll and disregarding the actual Gp rate of 4.16%.

16'2 ln essence the view of lhe Assessi'hg otricer is that the actual profts as shown in the auditedbooks of accounts is under repofted by 1,40,g2,2g6/_.

16'3lt is peninent at this point to understand that under reprting of profits could take place onty if
a' There was non'recording/short recodinglunder raporting of sares revenue or,

b. There was excess /epo rting of expenses.

16.41n the case of rhe assesse during the course of lhe assessmen t proceedings not a singre
evidence was identifiedlfound by the Assessr?rg ofricer which could suggest aiy shofi/excess
repofting of sales /expenditure.

1Q'$ Qunng the course of assesqment vaiqus intomation such as month-wise expenditure,wo*-in-progress, closing stock, GP analysis, sundry debtors and creditors conftrmation,copy of bank
staremerrs, ledget/bills for expenses above 1 lakh, sales details, advancesreceived etc. were calted
for and verified. Not a singte detect/inconsistency wasidentifted.

76.6 /t is also pertinent to note that during the assessrnent prcceedings of the immediatety
preceeding year i.e. AY 2016-17, simitar information was called lor and examined. Details of
submrssion werc made with regards to tow GP for Phase Vll and the /oss reported. Ihe assessment
was completed by accepting the income retumed by the assesse. No additions were made. The fact
that the profitability is low for Pha* vll was examined and acepted by the Assessrng oficer.
Based on the same set of facts the Assesshg fficer is expected to form same opinion and not
change the opinion.

16.7 Without binging on record any evidence of indicating how the profits are under repofted, the
Assessrng Officer cannot proceed to estimate Gross profit just because lhe Gross profit in the
opinion of the Assessing officer appearc to be low. Therefore the assessrnenl is bad in law.

16.81n a case where the transactions of the appellant have been accounted, documented and
suppofted by the mateial evidences for deriving logical conclusions, without proving falsity of the
same, adhoc additions/disallowances should not be made by the AO in a routine manner merely on
presumption, probabilities, susptbion and surmrses srnce the same action of the AO degenentes the
spiit for which the quarity assessmcnrs werc emphasized by the Board. (Mukesh R MZrcfia v. Addl.
CIT [2006] 6 SOT 247 Mumbai).

,7' Assessrng ofricer trying to disturb the previousty compreted assessrrren0s by re-
estlmatlng Gross Proflt on enfire sares prlcceeds since incepfion of phase vfi.



17-1 Duing fhe Asst year 2017-1g, rhe sa/es revenue of Rs. g0,a0,0aa/- was repofted. rhis fact isaccepted by the Assessing Officer and there ls no dlspute as to sates revenue.

17'2 A show aau$e notice wag rbsued seekln g repty why the prcfits for the project should not be re-estimated @ lS?G instead of 4%o.

17'3 A detailed rcpry was submitted but the rcasons were not considered by Assessin g ofrcer.
17'4The assessmenl was completed by the re-estimating the profits @ 15% instead of actuat profitol 4%' While compteting fhe assessmenl the Assessrng olficer appliecl the rate of 15o/o on the entiresa/es proceeds of phase Vll since inception.

17 'Swithout preiudice to other submissions, it is submitted thal fhe Assess ing officer has effed inapplying Gross Prol?l rate of 1sot5 on entire tifetime sates proceeds of Rs 112,99,s0,910/-. By doingso lhe Assessln g offieer has comphtety disrcEarded lhe assessrnenfs eanied out for prevbus AsstYears and where the ctaims of the assesee have been accepted with regards to cost information,
sales infomation, /or,v Gross profit etc. ft is not open for rhe Assessin g offtcer to catry out in a way
re-assessment for previous Assl Years in guise of trying to re-estimate Gross proftt fir a completed
project

17'6 lt is peftinent to note that ctuing the Assf Year 201617, the Assesshg Officer hasassessed
our claim of Loss of Rs 10,10,320/- ot Phasp Vll and after due examination our claim was a owed.

17'7 The Assessing officer is duty bound to consider the prcviously completed assessmenls
especially where the cost and sales are not ,estncted to one Ass, Year instead they are spread over
multiple years.

/8. Submrssrbns i'h response /o Show cause notice is not accepted by the Assessrn g Officer as in
his view the doing busrness @ Gross profit of 4.169i ts not pracricalry pGssrb/e.

18.1 lt is submitted that the view of lhe Assessing Oftccr is not Enabtc. One phase out of seveal
phases cannot be isolated and tooked at for determining the commerciat viability of the business. A
holistic view of the entire busr,hess has to be taken into considention. For example, in order to
promote sa/es of the tooth paste a tooth brush is given free of cost. ,t does not mean it is not viabte
to give the toothbrush for ftee.

18.2lhe Assessing oficer has no juisdiction in determining the viability of the commercial decisions
of lfie assesse.

18.3 Some bus,ness dec,'sio ns would go in favor of the entity white some may not.

1&.4ff it was a guarantee that all projects will give minimum li% profit everyone would starl doing
only real-estate development.

18.5 There is inherent isk in any busi,ness. lt is not necessaty that since profits are made in a
particular phase, profrs are guaranteed in alt other phases or vice_versa.

Reliance is placed on the following case /aws i



1. CIT v SmtPoonam Rani (Dethi High Court) 326 tTR 223 (ZOIO)

2. CIT v Jacksons House (Delhi High Court) 19g Taxman 3SS (Dethi)(2011)

3' DClr v Hanuman sugar Milts (p) Ltd (Ailahabad High court) (2013) 221 Taxman 1s6

4' Madnani construction corp. Ltd. v crr (2008) 296 rrR 45 (Gauhati High court)

5' clr v uP state Food & Essenrra t commodities(2lr 3) 39 Taxmann.com 106 (Ailahabad)

6' AClr v Hitech Grarn processing pw. Ltd. (trAT, Derhi) rrA No. 28ililDer/2011

7. ACIT v Ercon Cornpos/es (2014) tTAl Jdhpur 49 taxmann.com 4Bg

8. Century Tiles Ltd v JC|T (2014) 51 taxman.com 51S (Ahd. |TAT)

9. /IO vSanl Tnde Agency (Ahd. |TAT) tTA No.3S24/AhdfZ0O7

10. ACIT v. RushabhVatika (Rajkot Bench) tTA No. 51 (RJK) Ot2OlBl

Your HONOURS, it is pteaded to ailow the appeal gnnting the relief prayed for.

5' Decision: I have considered the submission, assessment order and proceed to
adjudicate various grounds.

5.1 Ground No.l is general and does not need any specific adjudication.

5.2 Ground Nos. 2 to 4 pertain to addition of Rs. 1,40,92,296/- made by estimating profit
@ 15Vo of sales.

5.3 The appellant is in the business of real estate and recognized the revenue on
percentage completion basis. During the year, it offered sales from phase -ll, phase-lll,
Phase-Vll and Phase-lV of its project. The AO called for financial year wise details of profit
admitted phase wise and noted that rate of profit adopted for all projects was 15% whereas
profit admitted for Phase-Vll was 4.16%. Therefore, the Ao sought to adopt profit rate of
15o/o tor Phase-Vll and issued a show cause notice. The appellant explained that the Villas
were sold at low profit margin due to lack of bookings due to disturbances in Telangana.
Although initially the profits were estimated at 1o%, final profit estimate was reduced to
4.16o/. by the time project was completed in the year 20'16-17.|t was also claimed that the
assessee's books were audited. The Ao did not accept the explanation. lt was noted that
GP was admitted on percentage completion basis only for years 2oj3-14 and 2014-15 and
thereafter the appellant showed losses. lt was concluded by the AO that the assessee did
not demonstrate any reason for short admission for Phase -Vll and proceeded to estimate
GP @15% and made addition of Rs. 'l ,40,82,2861- to the total income.

5.'0 The submission of the appellant is reproduced above. Along with the submission, the
appellant has enclosed details of cost incuned, wlp, opening stock, closing stock, sales



declared, profits estimated etc. for all the cases. rt is contended that no defect has beenfound in the said details by the Ao and that the addition has been made without rejecting
books of accounts' lt is stated that the assessee has duly audited its books of accounts over
the years. The appellant has relied on the decision of the Madras High court in the cse ofPr'ClT vs' Marg Limited daled 20.07.2017 and Kamataka High Court decision in the case ofclr v. Anil Kumar & co. (2016) 386 rrR 702. rt has arso submifted that row Gp ratio cannot
be ground of rejection of books of the assessee. The appeflant has arso questioned the
adoption of profit as against the actual profit. lt has also contended that the Gp has been
estimated in a mechanical manner without applying mind and without identifying any short
reporting of income or excess reporting of expenditure. The only reason for-not accepting
the submission of the appellant by the Ao was that doing business @ 4.16.,/0 Gp was not
practically possible as per the AO. The appellant has stated that the AO has no jurisdiction
to question the commercial viability of the decisions of the assessee.

The appellant has also pointed out that the Ao has applied Gp rate of 15% on lifetime
sale proceeds of Rs. 12,99,50,910/- which disregards the assessments canied out in earlier
years. lt is also stated that the Ao accepted claim of loss of Rs. 1o,1o,g2ol- for phase-Vll in
AY 20'16-17.

5.5 I have considered the submissions of the appellant. The Ao has adopted Gp of 15%
in respect of sales of Phase-vll, noting that the profit shown al4.160/o was less as compared
to other phases of the project. while computing the new profit, the Ao has adopted sales of
Phase-Vll at Rs. 'l 2,99,50,910/- whereas as per the appellant, the sales during the year was
Rs. 80,00,000/- only and that the Ao adopted lifetime sales of that phase and taxed Gp on
the same during one assessment year i.e. A.Y.2017-18. The appellant has objected to
estimation of profit without pointing out any discrepancies and rejecting the books.

It is seen that the AO has not accepted the reasoning of the appellant for low profit. At
the same time, it is proved that the books of the appellant are audited and no defects have
been found. I am in agreement with the contention of the appellant that in the absence of
any substantial defect in the books, the AO cannot reject the results as per audited books
and resort to estimation of profit, simply because the profit is low.

It is also noted that the sales of Phase-Vll during the year were only Rs. 80,00,000/-

whereas the AO has estimated profits on sales of Rs. 12,99,50,910/-. No reason for the

same i.e. for taxing entire profit in one year has been given in the assessment order. This

approach of the AO overlooks earlier concluded assessments.

ln view of the above and after careful consideration of the submission of the

appellant, it is held that the addition made by the AO is not sustainable and it is accordingly

directed to be deleted. Ground Nos. 2 to 4 are accordingly allowed.



6. ln the result, the appeal is allowed

Commissioner of lncome-tax (Appeals)
rncome Tax Departnenl

Drghslty Bidned hv a^---"i^_^-


