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ORDER IN ORIGINA]L NO.47 120L0 (Service Tax)
(Passed by Shri. G.SREE HARSHA, .dldditional Commissioner, Service Taxl
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PREAMBLE

r ffi edr.r ii; fuc st h{ qh +i srt t+qr r{r qE sfr B+ 1e fr (t -dliiie rt-,i*,
copy is grantccl free of charge for thc private ttse of thc pcrsoll to l/\.horn it is

issued.
2. c\'{r ai*i faro 3TferRr{,I rsg+ -a- ri+io efiT 85 litifkf, t epu'rnlila ai fl sqr
srw 3nen lt,ic + Fr,,im urtrl A srh z?; go Ec * rfrnr angm (alii,.tl,5srcq arqle'-r

z d ro qf,. dr {ifrqq ig qlrlP{Irr tc,rl.IK 5oo ooa ait 3l'rir :r'ilo u-.qa +-' lr+at t I

Llncler Sec.65 of tL-re Frnance AcL, 1994, as amendcci. 11lr i-',.-i:irl1
aggricved bl, this ordcr can prefcr al appeal rvithitr three months liom thc daLc

oI cornrnunication of sr.rch orderT tlecision to the Commissione r (Appeais),
llqrs., Officc, 7th floor, L.B.Stadium Rcrad, l3a.sheerbagtr, I{yderatbad - 500 0O4.

3. 'dri 85 A A :iof.r irgm iiliror +1 -dr-.mt{l"tf ffi.;1 qd,r{'1.fl-+ q ji jtt *la;l
'qia Fqdiftd ['nlfr #:rlrJIr 6 q]tr qrftc I

hn appeal ur-rdcr Scc.85 to tht: Cornmissiorrcr (Appcr.rls) sirall be tn:rcle i'.t

folm ST.4 nnd shall be verilied in thc prescribed rnanner.
4. gr. {r-+ wi t eir d :r.ir,.r :qt'rFt t u5n dt qrfr .ni:,tq :1, :,1* ''lt,,J f,r'{ i+ic
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The form of appeal in Fonn Nr,l: ST-4 shzrll bc filed in duplical.; arrrri sj ra.ll

bc accornpa.nied by a copy of the dccision or the order appealcd :rgaittst.
5. 3rir'..r qr :rfu fu{ f+iq qr 3ilt:r iit f}tts i1fiq 6.qr rfr al ul lni:,r aii qft .r,

tfr qfuo go t :rcr"ri1ftda',F[.' qrt qftq 
I

1'he appeal as weli as the cop1..o[ the decision or orcler appealcd .rglrins;t
mrrst be aflixed with court fce stamrr of thc appropriate amount.

Sub: Scrvice 'Iax - lVolks Colii rICi- Stt vi<:cr; -- Li,,'s. ( i;r:crtw;,..rti l,r'rr,rLLcr.; - l\r,it

llaymcnt of Scn'ice ta-\ on ta\arblc scrwices rctrdcl cd - Shorv cause Noi.icc -
Iteg.

M/s. Grcenwoorls Estittcs, 5-4--187 i3 &4, Il F'loor, MG llriaLd, Sccu ndcri:l-r;rd

5O0 003 [rcrc itt after refcrrcd to ,rsi 'the scrvice pro'-ridcr / thc asscsse:'] ,.rrr:

cngagcrl in providiirg \'",Jrks uor] tlitct sr-:l't'icc. . 'l'-[rc aslesses rs a rr:gistert-'d i)artncl-s].rtl,
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firm ald got themserves registered with clepartment for payment of service tax r,ith
STC No. AAHFGOTt 1BST0O1.

2- on ga rering intenigence that the assesses, though registered with ttre d,jiwice
tax department were nof' distharging the service tax riability properly and also not
frling the required returns, investigation was taken up by the department and
Summons dated 13' 1.20Io for submission of relevant record /documents /
information were issued to them. on i'cnfrcation of r.ecords submittecl by the
assesses, it was found that they have undertaken a single venture by name
Greenwood Estates located at I(owkur village, Malkajgiri Ma,dal, RR District, and
received amounts from customers from September,2007 to December 200g towards
sale of land, agreement for deveropment charges for development of the rayout into
plots by laying of roads, drainage lines, electrical rines, water rines etc., and agreement
of construction. In the said venture, in respect of 47 houses they have entered into
sale deed, agreement for deveJopment charges and agreement of construction with
thiir customers. Tilr date they have not fired the sr3 returns with the department.
Ho*'ever, they have submitted the copies of the ST3 returns prepared for the periods
october, 2oo7 to March 20o8, october, 20og to March 2009 which were not
acknowledged by the department, along with the copies of the cha-llans consisting of
payments of Rs.22,24,946/- along with othe, pajments of Rs.7,624/-.Itis also found
that in respect of 47 houses they have paid the saicl service tax for the period from
December, 2oo7 to December, 2008 under wo.ks contract service availing the option
under Rule 30) of the works contract (composition Scheme for payment of Service
Tax) Rules, 20O7.

3. A statement has been recorded from Sri. A. shanker Reddy, Deputy General
Manager (Admn.) authorized representative o{ ird/s. Greenwoods Estates, on L2.2010
under Section 14 of the central Excise Act,19zl4 made applicable to service Ta-x vide
Section 83 of the Finance Act,1994. Sri. Redcl5, vicle his Statement dated 1.2.i0I0 had
interalia stated that "the activities undertaken by the company are providing services
of construction of Residential complexes. They purchased the land under sale cleed.

on that they constructed the residential complexes. Initially, they collect the amounts
against booking form / agreement of sale. At the time of registration of the property,
the amount received till then will be allocated towards sale Deed ald Agreement of
construction. Therefore, service tax on amounts received against Agreement of
construction portion up to registration was rernitted immediately after the date of
agreement, The senrce tax on remaining nortion of the amcunts to"vards Agreement of
construction is paid on receipt basis. Agreement of sale constitutes the total amotrnt of
the land / serni finished frat with u,divided share of land and the value of
construction. The sale deed constitutes a condition to go for construction with the
builder. Accordingly, the construction agreement rvill also be entered immediately on
the same clate of sale deed. A1l the process is in the way of sale of the constructe6 unit
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as per the agreement of sale but posscssion was given in two phases one is land /

serni linished flat with unclivided share of lancl and other one is completed unit. This is

cormnonly adopted procedure as required for getting loans from the banks" Further'

he stated t].at services to a residential unit / complex which is a part of a residential

complex, falls under the exclusion clause in the defrnition of residential complex.

Further, he stated that thel' have stoirperl colleciiou and paymeni of service from l-1-

2009 in the light of the clar.ification of (ire Board vide circular No; 108/O2/2009 - ST

dated zgth January 2009.

4. As per the exclusion provided in Sec 65(91a) of the Service Ta-r Act, the

rcsidential complex does not includc a complex which is constructed by a person

directly engaging a-I]y other person for designing or plalning of the layout, and the

construction of such complex is inteltded for personal use as residencc by such

person. It is further ctorifted in Partt 3 of the Circular No. 1O8/ 02/ 2OO9 - S?, dated

2grl January 2OO9 that if the ultirnate owncr enters irlto a contract for construction of

a residential complex with a promotcr. / builder / dcveloper, who hirnself provides

service of design, planning ald construction; and aJter such construction the ultimate

or,"rrer receives such property for his p,>rson.'l usc, then such activity is not liable to

service tax. Therefore, as per the exclusion clause and the clalification mentioned

aLbove, if a builder/promoter/ developer ,ronstructing cntire complex for a single person

ior persulaj use as restcience by such gterson would not bc sUbject.ed to scn'ice ta-:i.

Normally, a builder/ promoter/ developcr constlucts residentia-l compiex consisting

number of residential units arrd sells tirose units to diflerent customcrs. So, in such

cases the const-ruction of complex is not meant for one individual entity. Therefore, as

the whole complex is not constructecl frrr single person the exclusion provided in Sec

65(9fa) of the Service Tax Act is not applicable. Further, the

builder/ promotcr / developer normally enters into construction / completiorr

agrecmcnts after execution of sale dcerl. TilI the execution of sale deed the propcltv

remains in the name of the builder/ pro uroter/ developer arrd serviccs rc[dered thereto

are sclf services. Morcover, stamp duty 'l,ill be paid on the value consideration shorvn

in thc sale deed. Therefore there is no lcly of Service'la-x on thc services lendered trll

salc deed i.e., on the value consideration shown in the sale deed. But, no stamp dnty

will be paid on lhe agreements / contrircts against wl.rich they render services to thc

customer after execution of sa-le deecls. There exists service providcr and servicc

rccipicnt relationship between the bu ilder/ prornote r/ clcvcloper and the customer.

Therefore, such services against agrecur()nts ror construction invariarbly attract servicc

tax under Section 65(7O5(zzzzall ofthc liinance hct, 1994.

5. As per the definitiolr of "Rcsidcntial Complex" provided trnder Scctiort

b5(91a) of the Finance /\ct, 1994, it consLitutes any or-le or more of facilities or scr.'ices

such as park, lift, parkir-rg space, colnrnunity haII, common watcr strpply or ef0ucrlt

treatnent system. 'lhe subject venturc of M / s. Grecrlwood Es[ates qttedifies to be a
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residential complex as it contains more than 12 residential units with common area
and common facilities like common water supply, etc., an(i the layouts were approved
by HUDA & Alwal Municipality vide permit No. 3822/p4/p/H/o7 Dt: 9.7.2007. As
seen from the records supmitted, the assesses have entered into l) a sale deed for sale
of land together with / without semi frnished portion of the house and 2) an agreement
for construction' with their customers. on execLrrion of the sare deed the right in a
Property got transferred to the customer, hence the construction service rendered by
the assesses thereafter to their custorners uDcler agreement cf constrLlction are ta;<ablc
under service tax as there exists service provider and receiver rerationship between
them. As there involved the transfer of property in goods in execution of the said
construction agreements, it appears that the services rendered by them after
execution of sale deed against agreements of construction to each of their customers
to whom the land was already sold vide sale rleeds are taxabre services under works
contract service.

6. As, the assesses, ha'e not furnished the month wise particulars of
amounts received exclusively on agreements for construction, the tax liability has
been arrived at on the basis of soft copies of the books of accounts provided by the
assesses. It is arrived at that they have collected an amount of Rs. 2r3OrO3,332/ _

against agreements of construction during the period from January 2oo9 to December
2009 and are liable to pay service tax including Education cess and secondar5r &
Fligher education cess of Rs. 9,47 ,737 / - -anrt the interest at appropriate rates under
worhs ccntract service respectively. 'rhe deririls of amounts collected, service tax
liability are as detailed in the Annexure to this Notice.

7 - Ivl/s Greenwoods Estates are weli aware of the provisions and of liability
of Service tax on receipts as a result of these agreements for construction and have
not assessed and paid service tax properly by suppression of facts and convenecl the
provisions of section 68 of the Finance Act, l!)94 with aI intention to evade paymenr
of tax. They have intentionally not filed the returns and produced the particulars.
Further, they misinterpreted the defrnition of the works contract service witlr an
intention to evade payment of Service Tax. All the facts have come to light only after
the department has taken up the investigation. Hence, the service tax payable by the
assesses appears to be recoverable under sub section (11 of Section 73 0f the
Finance Act, 1994.

8. From the foregoing it appears that M/s. Greenn'oorl Estates, S-4-1g7/3
& 4, II Floor, MG Road, Secundcrabaci - 50o 003 have contravenecl the provisions of
Section 68 ofthe Finance Act, 1994 read with Rule 6 ofthe service Tax Rules, 1994 in
as much as t]-ey have not paid the appropriate amount of service tax on the value of
taxable services and Section 7o of the Finance Act, 1994 read with Rule 7 of the
Service Tax Rules, 1994 in as much as they have not flled statutory Returns for the
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taxablc services rendered alld also clicl not truly ancl corrcctly assess the tax due on

the scrvices provided by them and a-lso did not disclose the relevant details /

infornration, with an inlent to evade payment of service tax and are liable for recovery

under proviso to the section 73(1) of thc Finance Act, 1994 arld thereby have rendered

themselves liable

Act.l994

for penal action under Section 76, 77 arrd 78 of the Finance

g. Thus, M/s. Greenwoods Estates, 5-4-lS7 /3 & 4, II Floor, IvIG Road'

secunderabad - 500 003 , were required to show cause in o.R.No.34/2010-sT, as to

whyr

(1) ar. amount of Rs. 9,2O,133/- towards Setwice tax, Rs. 18'403/- towands

EducaLion Cess and Rs. 9,201/- towards Secondar5r & Fligher EducaLion

Cess ( a total amount of Rs.9,47,737/-) should not be demauded on the

works contract service undcr the Sub Section 1 of the Scction 73 of thc

Finance Act, 1994 for the pcliod flom Januar5r 2OO9 to Deccmber 2009 as

shown in the Annexure attached to the Noticc.

(ii) interest is not payable by ttrcm on the amount demalded at (i) above and

also on the delayed payment,j made during the period from January,2O09

to December 2O09, undei' tire Secd<.rn 75 of tire Fhialce Act,l994

(iii) Penalty shouid not be impose<l on them undel Section 76 of t}:,e Finance Act,

1994 for their failure to pay s-'rvice ta-r in accordance with the provisions of

Section 68 or the rules made rtnder Chapter V of the Finance Act 1994.

(iv) Penalty should not be imposell on them under Section 77 of thc Finance Act,

1994 for the contravention of Rules and provisions of the Finance Act, 1994

for which no penalty is specifir.:d else where.

(") Penalty should not be imposeci on thern under Section 78 of the Iiirralce Act,

7991 for suppression of value of service tax ald contraventi<.rrt of prcvisions

of Chapter V of the Finance Act or the rules made there under, with intent to

evade payment of service tax.

10. 1 The Assesses l-ras submitted thcir reply dt: 16.U6.2010, intefa.lia, stated tlrat

they had obtained service tax registration and made payments of service tax for the

receipts pertarning to the period from De cember 2OO7 lo Dccember 2OO8 zrnd that with

respect to residential units constructed zind sold by them, they cntcred into tu'o

agreements, namely Sale deed for conve)'ing the title of lald alorlg rt'id-r the semi-

constructed apartment arrd anothcr 'Crtnstr-uction Agrccrnent' for constructioll of thc

semi Finished house a-rd initially, up to Dcccmber 2008, they paid scn"ice tax in spilc
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of having doubt and lot of confusion on the applicability of service tax and on issue of
the ciarification vide the circular No.roa/02/2009 dated 29.or.2oog by the
department, they stoppecr corecting and discharging service tax riability, on the
amoullts conected in respect of the construction agreement as they were of the
bonalide belief that they were excluded vide the personal use clause in the clefinition of
residentia-l complex and the transaction with the customer was in two folds as under:
a. M/s. Greenwood Estates sord the unclividecl share of land along with the semi-
constructed residendal unit to the customel..
b' Subsequently the c,stomer/owner of the ra;rd along with the semi-built up unit
gets the construction done by the M7,s. Greenwood Estates.

1o.2 The assesses further submitted that the SCN has assumed that the M/s
Greenwood Estates constructs houses ald thzrt it sells the land in the first agreement
entered with the client and that tre SCN has been issued udthout considering the
actual facts and for this reason itself, shall be set aside. It was held in the case of scr
v BPL Ltd. (2olol 24 srr 220 (KAR) by tr-re Honble High court t,,,at ,uitLLottt

ascertaining the acfual facts, the substantial questions of law could not be ansuLered,.
And that in respect of the first fold there is no construction service provided by the
M/s. Greenwood Estates to their customer as there is no distinct service provider and
receiver and that in respect of the second folcl of the transaction there rvas a.lways a
doubt regarding the applicability of service ta-x as the definition of residential complex
mentioned in section 65(9 la/ states that whcre such a complex is for personal use
then no service lax is payable and that sarrre was creerrry crarifred in circular No.
lo8/02/2oo9-ST Dt: 29.02.o9,8r/6/2oos-TRU, dated 27-z-2oos ancr 332/35/2o06-
TRU. dated 1-8-2006. That the notice has bought a new theory that the exemption for
personal use as stated in the definition would be available only if the entire complex is
for personar use of one person and that white interpreting the law no worcls should be
added or deleted. The law should be read as it is in its entirety and that neither in the
definition nor in the clarification, there is any intention that the entire complex should
be used by'one person for his or her rcsidence to he eligible for the exemption. The

exemption would he available if the sole condition is satisfied i.e. personal use and
that the preamble of the referred circular for understanding what issue exactly the
board wanted to clarify and reproduced the circular.

1o.3 The assesses further submitted that the service tax is not payable for service
provided until the sale deed has been executed to the ultimate owner and for service
provided by entering into constrlrctior-r aEreement with such ultimate o,,rmer:, rvho

receives the constmcted flat for his personal rrse and the entire amount of service tax
paid is eligible for refund and that when lery does not exist, then paJrment of penalty
does not arise.

10.4 The assesses further submittecl that non-taxability of the construction provided
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(ii) Akhar Badruddin j aiwani V Collector- I99O (471ELT 161 (SC)

(iir) Tamil Nadu Housing Board V Collector- 1990 (74) ELT 9 (SC)

and requested to drop the penalty proceedings under the provisions of Section 76

10.8 Further submitted that section 8O of Finance Act provides no penalty shall be

levied under section 76 77 or 78 if the assesses proves that there is reasonable cause

for the failure.

10.9 Further submitted that can't be an intent to evade palment of duty in such

cases and just because they have not interpreted the law properly it cannot be said

that there was an intent to evade paJment of tax and cited the following case laws :

a. The Financiers Vs Commissioner of C. Ex ., Jaipur 2008 (O09) STR

O 136 Tri.- Del

b. Vipul Motors (P) Ltd Vs Commissioner of C'. Ex., Jaipur-l 2008
(0O9) STR o22O Tri-Del

c. Commissioner of Service Tax, Daman Vs Meghna Cement Depot

2009 (O15) STR 0179 Tri-Ahmd

1O.10 Further submitted that penalties under Sections 76 and 78 are mutually
exclusive and both the penalties can't be imposed simultaneously and placed reliance

on following case laws :

a, Opus Media and entertainment Vs Commissioner of C.Ex., Jaipur
2Oo7 t8) S',IR 368 (TJ.

b. The Financers Vs Commissioner of C.Ex, Jaipur 2007 18/ STR 7
(r)

11. Personal hearing was held on 12.10.2O10, rvherein Shri. V.S.Sudhir, Chartered

Accountant frled vakalatnama and appeared on behalf of M/s Greenwoods Estates

and reiterated the submissions made in their reply and requested to drop proceedings.

DISCUSSIO!iIS AND FINDINGS :

I'2. I havc carefully gone through the case records and the submissions made by

the retai'ers of the assesses vide reply dt: Nil and submissions made dur.ing the
personal headng held on 12.1O.2O|O. I observe that M/s. Greenwood Estates, was

registered with department, under STC No. AAHFG071 1BSTO01. M/s. Greenwood

Estates have under taken a venture, namely Greenwood Estates located at Kowkur
Village, Malkaj giri Mandal, Ranga Reddy Disr_rict, and received amounts from their
customers from September, 2OO7 to December 2009 towards sale of land, agreement
for development charges for development of the layout into plots by laying of roads,
drainage lines, electrical lines, v.rater lines etc., and agreerirent of construction. In the
said venture, in respect of 47 houses they have entered into sale cleed, agreement for

d\

,A
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for al individua.l customer intended for his personal was also clarified by TRU vide its

letter dt: F'.No.B 1/6/20O5-TRU dt: 27 .O7 .OS and therefore the service ta-x is not

payable on such consideration from abinito and that the board had clarified in an

indicative manner that the personal use of a residentia-l complex is nor liable for

service tax in tJ:e Circular F.No.33213512006-TRU Dt: 1.08.2O06 and submitted that
IJontrle CESTAT, Bangalorc has granted stay in the case of M/s Classic Promoters ald
Developers.

10.5 The Assesses further submitted that any activity to be a taxable service few

conditions mentioned below have to be satisfred:

a. There must he a defined service provider

b. There must he a defrned service receiver

c. The activity under question should be a defined activity

d. During the period that is under question the levy must be in existence.

all these conditions have to he fulfr.lled simultaneously and cumulatively; and that in

the instant ease the condition c'is not irlfilled as the complex tl.at is consl:ructed falls

under the exclusion portion of the 'resictential complex defrnition and for other reasons

already' mentioned above.

10.6 Further the assesses submitted that in the Finance Bill 2010 there was an

exillanltcrr addctl to the section rt\t, lC5llzzzl:t) of the Act l', iicl'e !:hc -exai,li scr-;:cr; .,i

coustruction of residential complex is dcfrned and in this lespccl, in the clarification

issued by the TRU vide D.O.F. No,334/ ! 12010-TRU dated 26.O2.2O1O it was stated that

in order to bring parity in tax tre.rtment among diffcrent practices, the said

explanation was inserted. The circular also clarifres that by this explanation the scope

has been entranced. This givcs the conclusion of the sarne being prospective and also

clarifies that the transaction between the builder and buyer of thc flat is not taxable

until the asscnt was given to the Bili. Hence this shows that the transaction in

question is not liable to service toi fcrr the period under question ald that if thc

transacl-ion is considered as taxable and there is senice tax liability thcn ttrcy would

be eligiblc lor CENVAT credit on the inprrt services and Capital goods uscd.

i0.7 The asscsses further submitted that when scrvice tax itself is not payable, t-h c

question of interest and penalty does lot ar-isc anti relied on the.judgment of LIon'ble

Supreme Court in the case of M/s Prathiher Processors Vs. UOI, 1996 (88) El:T 12

(SC).'Itre trsscsses lurther submitted l"hat scr'rrrce terx irabilty on Duilucrs iiil date has

not been scttlcd and there is full of conlusion ancl uiith this berckground it is a settled

proposition of law that when the assesses acts rvith a bonalidc l.relief esltecizrlly when

there is doubt as to statute also thc 1aw Trcing new and not yet undcrstood bv' the

common public, there can't be intentir-rn of evasion and penalty cannot be levicrl and

cited 1he following Cecisions of Hon'blc liupicrne Court.

(4 Hindustal Stcel Ltd. \,'. Stnte of Or;ssa - 1978 (2) IIL1 (., 159) (SC)

!E
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O.R.No.TZ I 2O tO-Adjn. ST
Order-in-Original N o.4Z | 2OiO-St

similar seruices, in relation to (b) and. (c); or

(e) turnkey projects including engineeing, proaffement and construction or
commis sioning (EPC) projects;

14.2. As per Section 65(91a) of the Finance Act, 1994, ,,Residential comprex
means anA complex compising of _

(i) a building or builclings, hauing more than tulelue resid.ential unils
(ii) a cornmon area; and
(iii) ang one or more of facilities or sen.tices such as park, lift, parlcing space,
community hall, common uater supplA or efJluent treatm.ent slstem,

located u-tithin the premises and the layout of such premises is approued. bu an authoita
under any laut for the time being in force, but does not include a complex trthich is
constructed by a person directlg engaging any other person for designing or planntng of
the lagouL and the construction of such complex is intend.ed for personal use as
residence bg such person.

15. I observe in the instant case, that the venture, namely Greenwood Estates
located at I(owkur village, Malkajgiri Mandal, Ranga Reddy District, qualify to be
ciassified under 'residential complexes'by virtue of the following facts :

i). buildings having more than twelve residential units
ii). having common area

iii). b aving comrtlon facilities lil<e common water supply etc.

iv). having layouts approved by HUD/. & Alwal Municipa.lity vide permit No.

s822 /P4 /P lH / 07 , Dt:O9 .o7 .2OO7 .

16. I observed from the reply submitted by them during that their transaction with
the customer was in two folds as under:

a. Sa-le of undivided share of land along with the semi-
constructed residential unit to the customer.

b. Subsequently the customer/ou.ner of the land along with the semi_

built up unit gets the construction done by the notice, under
agreement of construction.

Hence, the issue before me revolves around the agreement of construction,
since the sale of undivided share of Iand is not taiKable.

i7. I notice thar foI/s Greenwoods Estates irave paid arr amounr of 11s.22,24,9461-

and other palrrnent of Rs.7,624/- on the receipts against agreements for construction
for the period from December'2oo7 to December2oo8, und.er works corrtract service
availing the option under Rule 3(1) of the works contract (composition Scheme for
Pa5,rnent of Service Ta-x) Rules, 2oo7 and stopped payment of Service Ta-x with effect
from January 2oo9. r a-lso notice that they have not filecl the sr3 retums till
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March'20l0 r,r.ith the department

ig. I observe that Shri. A.Sharker Re cldy, Deputy General Manager ( Admn ),

authorized representative of the notict:e in his staternent rccorded under section 14 of

the central Excise Act 1944 made applicable to Service Tax matters vide section 83 of

the Finance Act,1994, interalia, stated tlrat the acti..'itics unCertal<en by their compeny

wcr e providing service s of construction r.rf Rcsider-rtial complexes and that thcy

purchased the land under sale deed ar-rd constructed the residential complexes. That

they collect the amounts against booking form / agreement of sale and at ttre time of

registration of t].e property, the amounL received till then will be allocated towards

Sate Deed a1d Agreement of constructiorr and service tax on amounts received against

Agreemcnt of construction portion Llp to registration was remitted immediately after

the clate of agrcement. TL'et the scrvit:c tax on remaining portion of lJle amounts

towards Agreernent of construction is praid on lccetpt basis. That agrecmcnt of salc

constitutes the total amount of the lanrl / semi finished fiat with undjvided share of

land and the value of construction and lhe sale deed constitutes a condition to go for

construcLion witl-r the builder and accorclingly, the coustruction agreement will also be

cnl.ered immediately on the same date oj sa,le deed. Further, he stated that services to

a residential unit / complex which is a part of a residential complcx, falls under the

exclusion clause in the definition of res;dentia-l complcx. Further, he stated that ttcy

ha,rc sr'oppe.i collcctiol zur,J pa.vmr:ret ul sen,ice fi:om 1-1-2Llil9 iir rh,: iii;lrt ,-,i' tl-l.,

clar-ification of the Boarrl virle circular. No; Laa /o2 /2009 - sT datcd zgth Janttary

2009.

19. I a,lso notice that the assesses plcaded that thcre was allvays a doubt regarding

the appiicability of service ta-x as t}re ctefinition of rcsidentia-l complex mentioned ir-r

scchon 65(9la) states that where such a complex is for personal nse then no servicc

tax is payable and that although there r.,r,as no liability the entire etmoutlt of service t-a;<

was paid out of doubt arrd tlle same is eligrble for rt,fund and citcd Board's Circuliu

Nos.to/IO2/2009-ST dt: 29.o2.O9, BI/'5l2o05-TRU dt: 27.O7.O5 &' 33213512006-

TRU dt: 1.08.06.

20. I find that th.e Board's Circular No. B1I6/2OO5-TRU Dt: 2'7.'7.05 states tJ'.at

residential complex constructed by an individual, which is intended fcrr personal use

as residence and is constructed by directly availing ser-viccs of a consLruction service

provider, is not covered under the scol:c of lhe servicc tzu< alcl not tzrxablc ani the

Circuiar- Nos. 332/35/2006-TRU dt: 1.8.06 and lOB l'2l2OO9-SI dt: 29.O1.O9,

reiterated the same. Hence, the contcn tion of ihe notice that there was confusion is

n(lt tenable.

21. I frnd fi'om thc dcfrnition of 'resiclential colrlplcx' as reploduccd at Para 14 .2

above, it is clc:u that rcsidential cornplcx meant for personal use of a pcrson has beeri
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excluded' In the case of the assesses, the residential complex constructed by them is
not meant for personal use of one person and the complexes constructed by the
assesses were sold out to various customers under two agreements. what has been
excluded in the definition is the residential complex as a whole if mea,t for one person
for personal use of such person. The interpretation adopted by the assesses wourd
render the entire provisions relating to levy of service tax on residential comprex
redundant. Therefore, the contention of the assesses is not acceptabre. The Board vicle
circular dt: 29.O1.2009 has also clarifred as uDcler :

"Further, if the ultimate ou)ner enters into a contract for construction of a
residentiol complex uith a promoter/ builder/ deueroper, uho himserf prouid_es serutce of
design, planning and construction; and. after sttch co^struction the ultimate otuner
receiues such propertg for his personal use, then such actiuitg tuourd. not be subjected- to
seruice tox, because this case uould fall und.er the exclusion prouid.ed in the d.efinition of
'residential complex'. Hotueuer, in both these situa.tions, if seruices of ang person like
contractor, designer or a similar seruice prouid.er are receiued", then such a person uourd
be liable to pay seruice tax".

22. Further, The assesses has cited the following case law of I\4/s classic properties

vs. ccE, Mangalore 2oog-Tlol--l 106-cESTAT-Bang in support of their contention. I
observe that this case law is not applicable to flre instant case, as building of
commercial complexes is also involved therein.

23. The assesses further submitred that thc assesses would be eligible for CENVAT
credit on the input services and capital goorls used. ancl hence the liability shail be
reduced to that extent and that the SCN has not considered this arld has demandecl
the entire scrvice tax. Since the Assesses has discharged their service tax liability
under works contract service availing the option under Rule 3(l) of the works
Contract (Composition Scheme for Pa].rnent of Service Tax) Rules, 2OO7, up to
Dec2o08, artd the notice proposes to demancl service tax on $orks contract service,,

the question of eligibility of ctrNVAT credit on the input ser-vices and capital goods

does not arise.

24. They further submitted that service tax liability on builders till date has not
been settled and there is fult of confusion and with this background it is a settled
proposition of law that when the assesses acts with a bonafide belief especially when
there is doubt as to statute also the law be'ing new and not yet understood by the
common public, there can't be intention or evasion and penalty cannot be levied and
cited the following decisions of Honl'rle Suprerne Court.

(i) Hindustan Steel Ltd. V. State of Orissa - t97B (21ELT (J159) (SC,)

(ii) Akhar Badruddin jaiwani V Collector- t99O (471ELT f 6I (SC)

(ii| Tamil Nadu Housing Board V Collector- 1990 (74) ELT 9 (SC)
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and requested to drop the penalty proceedings under t1le provisions of Section 76.

This plea of the assesses lJ.at there was confusion with regard to tax liability on

builders is not acceptable in view of fore goinr discussion. The assesses failed to prove

that there existed reasonable cause for their failure to stop paJrment of service tax with

effect from Jat'2OO9 and hence their plea of recourse to section 80 of Finance

Act'l 994 is not acceptablc.

25- The assessee's plea that there can't be an intention to evade payment of duty in

such cases and just because they have not interpreted the law properly it cannot be

said that there was an intent to evade payment of tax is not acceptable in view of the

fact that they have deliberately discontinued payment of service tax with effect from

Jan'2OO9 citing Board's Circular Dt: 29.01.2OO9, which in fact elaborated the existing

statutory position and hence t1le case laws cited by them are not relevimt to thc

instant situation.

26. In view o[ the above, it is clear that there was no confusion during the impugned

period and it was a clezrr case of supprcssion of toiable value with a-n intention to non-

pavment of service tax without any valitl reasons. The fact of suppression would have

not come to tl.e knowledge of the departrnent but for the investigation taken up.

Hcnce, I hold flrat the assesses have nrade themsch'es liable for penal action undcr

Sc, iiur.;. 78 o[ the act. Sinr .) th.e assesscs has iailr:d t-o ltlc 'Jrc STli rctu:i;:, .".''3r,:iiy

reflecting tle taxable value rcceived by ihcm during the period from October,2oo8 to

September, 2009, I proceed to lely penalLy under Section 77 of tll,e Finalce Act also.

27. I accept tJre plca of the assesses that penalties under Sections 76 and 78 :ire

mutually exclusive and both the penalties can't be imposed simultaneously and

following case .[aws of :

a, Opus Media ald enl.':rtainmcnt Vs Commissioner of C.Ex., .laiplrr

2OO7 (81 srR 368 (T',).

b. The Financers Vs Coinmissioner of C.Ex, Jaipur 2O07 /8/ STli 7

(r)

and also in vier,v of the proviso to Section 78, which reads as " pruuided ulso lho-t :,|'tLtc:

penaltu is payable under this section, tlte prouisions of section 76 shatl not apply ' , I

propose not to levy peualty under Scction 76 of Finance Act,1994.

2a. Accordingly, I pass the followit:g o;:,.lcr

I demand an arnount of Rs.9,47,737/- ( Rupees Nirlc Lakhs Fourty
seve[ Thousands Seven Hundred arrd Thirty seven only] torvalds
Senice tai of Rs.9,2O,133/-, towards Education Cess of I{s. lti,r'O3/- artct
towards Sccondary & Highcr ECucatiorr Cess of Rs.9,2Oi/-, on tl.rc *oi1's

(i)
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contract service under the Sub Section 1 of the Section 73 of the Finance
Act, 1994 for the period from Januar5r 2OO9 to December 2OO9.

I demand interest on the amount demanded at (i) above, under the Section
75 of the Finance Act,1994

I impose a Penalty ofRs.SOOO/- ( Rupees tr lve Thousands only I on them
under Section 77 ol the Finance Act, 1994 for the contravention of Rules
ald provisions of the Finance Act, 1.994.

(ii)

(iiil

(iv) I impose a Penalty of Rs. 9,42,?OZl- ( Rupces Nine Lakhs Fourty seven
Thousands Seven Hundred and Thirty seven onlyf on them under
Section 78 of the Finance Act, r9g4 for suppression of value of service tax
and contravention of provisions of chapter v of the Finance Act or thc
rules made there under, with intent to evade palment of service tax.

'fo

Show Cause Notice in O.R.No.
accordingly disposed off.

77 l2OlO - Adjn. ST dated 21.O5.2010 is

1lt
(G.

N)DITIONAL COMMISSIONER

s. Greenwoods Estates, S-4-lA713 & 4, II Floor, MG Road, Secunderabad - SOO
OO3. (Registered post with Ackn. Ducl

Copy submitted to the Commissioner of Custcrns, Central Excise & Service Ta<,
l ll,tlctaltiad II Cou.rmiscicti.;r'ate, I-Iycleft,bad {IJY neme to ttie Super-in tcir.:lcnt (Tr-ill.)]

Copy to the Superintendent of Service Tax, Group- X, Flyclerabad-Il Comm,te.

Master Copy

Spare Copy.
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