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500 004.
Order in Original No. 47 l2OlO (Service Tax)
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24 11 2.,tO

Oeiignation and address of the officer
Passing the decision or order appealed
against and the date of the decision or orcler
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M/s Hiregange & Associates,
"Basheer Villa",
House No: 8-2 26811l16lB,
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Hyderabad - 50O O34.,
(Also copy to the Appellaot at the above
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Address to which notices may be sent to lhe
Appellant

Jan 09 to Dec 'O9teI Period of dis
Rs.g,47 ,737 / - including Cess

for the od mentioned in the Col
(ii) Amount of service tax, if any demanded

Nil
mentioned in Col

(iii) Amount of refund if any claimed fc,r the

Interest u s 75 of the Finance Act 1994tv Amount of Interest

5000 t994-u s 77 of the Finance Act
Rs. 9,47 ,737 | - under section 78 and Rs(v) Amount of penalty

Rs.2,30,03,332/-(vi) Value of Taxable Service for the period
mentioned in Col.

No, An Application for dispensing with the
pre-deposit and stay the recovery thereof is
se aIatel filed al with this a

Whether Service Tax or penalty or interest or
all the three have been deposited.

Yes, through its authorized rePresentative(6A) Whether the appellant wishes to be
heard in on?

To set aside the impugned order and grant
the relief claimed.
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STATEMENT OF FACTS

1. Appellant is a registered partnership firm engaged in the business of

construction of residential units. Appellant had undertaken a venture by

name Greenwood Estates wherein 47 houses were constructed and sold.

Appellant had obtained sen'ice tax registration and madd payments of

service tax for the receipts pertaining to the period December 2OO7 to

December 2008.

2. In respect of the 47 residential units constructed and sold two

agreements were entered into by the appellant, one for sale of the

undivided portion of land and the other is the construction agreement.

3. Initial.ly, upto December 20O8, when amounts were. received by the

appellant and eventhough there was a doubt and Iot of confusion on the

applicability of service tax the appellant paid service tax in respect of the

receipts of construction agreement. Later, on the issue of the clarification

vide the circular No. lOBl02l2009 dated 29.01.2OO9 by the department,

the customers of the appellant, stopped paying the service tax and

.accordingly appellant was forced to stop collecting and discharging

service tax liability on the amounts collected in respect of the

construction agreement as they were of the bonalide belief that they were

excluded vide the personal use clause in the delinition of residential

complex.
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4. A letter daterl was written to the Additional commissioner of Service

Tax indicating the stand taken by the Noticee and also intimating the

noh-payment of Service Tax.

5. Investigation was taken up by the department and summons dated

13.01.2010 were done for the submission of relevant

records/ documents/ inforrriation for which the appellant had extended

fu11 cooperation.

6. Subsequently, the Additional Commissioner has issued a show cause

notice dated 2l.O5.2O|O to the appellant to show cause as to why:

a. An amount of Rs.9,47,737 l- payable towards Service Tax,

Education Cess and Secondar5r and Higher education cess

should not be demanded under sectionT3(1) of the Finance

Act, 1994 (hereinafter referred to as the Act) for the period

June 2007 to December 2009;

b. Interest on the above should not be demanded under section

75 of the Act;

c. Penalty under sections 76 of the Act should not be

demanded from them.

d. Penalty under sections 77 of the Act should not be

demanded from them.

e. Penalty under sections 78 of the Act should not be

demanded from them.
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7. Appellants made a detailed reply dated _ countering and answering all

the points raised by the respondent in the show cause notice mentioned

above. (copy of the reply is enclosed along with this appeal).

8. The issues for determination in the present case are:-

a. Whether the units in the residential complex that are sold to

the customers would be excluded by the personal use

clause?

b. Whether the circular lO8l02l2OO9 dated 29.O1.2OO9

clarifies about the entire complex to be put to use for

personal purpose or would suffice if one unit in the complex

is put to personal use?

c. Whether extended period of limitaLion can be invoked?

9. The respondent passed the impugned order on the following grounds:

a. The circular lOBlO2l2OO9 dated 29.01.2009 clarifies about

the entire complex being put to personal use by single

person and that a single residential unit put to personal use

will not be eligible to be excluded for the purposes of service

tax.

The judgment M/s Classic Promoters and Developers, M/s

Classic Properties v/ s CCE Mangalore 2009-TIOI,- I 106-

CESTAT-Bang not applicable to the appellants as the
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construction does not include construction of commercial

complex.

c. Appellant not eligible for the benefit of CENVAT credit

d. Appellant not eligible for cum tax benefit even though the

service tax was not collected from the customers.

e. There was no doubt and confusion at all regarding the levy of

service tax on the construction of complex service.

10. The impugned order was passed which' has aggrieved the

Appellant, in which it was held to the following effect:

a. Demand of Serv'ice Tax amount of Rs. 9,47,7 37 l- is hereby

confrrmed on under Sec 73 (1) of the Finance Act, 1994

(hereinafter referred to as the Act) for the period from Jan 09

to Dec 09.

b. Demand of interest under section 75 of the Act confirmed.

c. Imposition of penalty of Rs. 5,000 and Rs. 9,47,737 /- wtder

section 77 and 78 of the Act respectively.

Aggrieved by the impugned order, which is contrary to facts, law and evidence,

apart from being contrary to a catena of judicial decisions and beset with grave

and. incurable legal inhrmities, the appellant prefers this appeal on the

F
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following grounds (which are alternate pleas and without prejudice to one

another) amongst those to be urged at the time of hearing of the appeal.
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GROUNDS OF APPEAJ,

1. The Appellant submits that the impugned order is ex-facie illegal and

untenable in law since the same is contrary to facts and judicial

decisions.

2. The Appellant submits that the adjudication proceeding was rendered a

solemn farce and idle formality, and the attitude of the respondent shows

that a made-up mind was his approach for conlirming the demand and

the order was a merely a formality to complete the process with wholly

irrelevant findings, and the order is therefore untenable.

3. The Appellant submits thzrt the impugned order was passed totally

ignoring the factual position and also some of the submission made and

judicial decisions relied but was based on mere assumption,

unwarranted inferences and presumptions. Supreme Court in case Oudh

Sugar Mills Limited u. UOL 1978 .(2\ ELT 172 (SC) has held that such

impugned order are not sustainable under the law. On this count alone

the entire proceedings under impugned order requires to be set-aside.

7
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4. The impugned order has not considered the various submissions made

in the appeal and has passed the order based on certain assumptions

without proper reasoning as if there was a made up mind and for this

reason itself the impugned order shall be set aside.

5. The impugned order has been passed without considering the following

submission made and hence the principle on Natural Justice has been

violated and hence the order is void and requires to be set aside.

a. 
_The 

preamble, the question to be addressed before the CBEC while

providing tLe clarification under Circular No. 108 and the intention

before the same.

6. Appellant submits that it was held in ttre case of Cosmo Films Ltd.

. u.Commissioner of Central Excise & Custom & Service Tax, Aurangabad

I2OO9! 2l STT 217 (MUM. - CESTAT) that the impugned order having

been passed without considering/ dealing with all submissions of

assessee including evidence produced regarding insurance service, was

bad in law and void. Hence the impugned order shall be set aside.

7. Without prejudice to the foregoing appellant submits that they had given

detailed reasoning and list of the various circulars that were issued by

the department to clear doubts rCgarding the applicability of service tax

o & 8
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on construction of residential complex. But the impugned order has

stated that by the issue ol the circular Bll6l2OO5'TRU, dated 27-7-

2005 itself, the applicability of service tax on construction of residential

complex was made clear arrd that the contention of the appellant that

there was lot of confusion is not tenable.

8. Appellant submits that if by issue of the above circular all doubts were

cleared then why were the subsequent circulars F. No. 332/3512006-

TRU, dated 1-8-2006 and. lO8/O2l2OO9 -ST dated 29.02.2009 were

issued on the same issue. This indicates that the impugned order has

not considered all the sutrmissions made by the appellant and have

without any proper reasoning rejected their submissions. For this reason

as well the impugned order shall be set aside.

9. Without prejudice to the foregoing appellant had submitted in their reply

the basis on which it is evident that the circular lO8lO2l2OO9-ST dated

29.O1.2OO9 states that u'here a residentlal unit is put to personal use,

and not necessarily the entire complex, it would be excluded under the

taxable service 'Construction of Complex'. Though the impugned order,

without giving any proper justification and by just reproducing a part of

the above circular, concluded that the exclusion from taxable service

would be available only when the entire complex is put to personal use.
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The impugned order has not considered any of the points stated by them

in their reply regarding the fact that the above circular explains that

personal use of a single residential unit itself would exclude it from

service tax. For this reason as well the impugned or.der shall be set aside.

lo.The appellants wishes to state that while interpreting the law no words should

be added or deleted. The law should be read as it is in its entirety. The relevant

part of the circular is as under

'...htrther, if the ultimate otuner enters into o antract for construction of a

resid.ential complex uith a promoter/ builder/ developer, u.tho .himself prouides

seruice of design, planning and con-structiory and afier such construction th.e

ultimate ou.tner receiues such oropertg for his personal use, tlen such octiuitA

uould not be subjected. to seruice tax, because thrls case would fall under the

exclusion prouided in the definition of 'resid.ential amplesg.'..."

I l.The Appellant wishes to highlight that neither in the defrnition nor in the

clarification, there is any mention that the entire complex should be used by

o!.e person for his or her residence to be eligible for the exemption. The

exemption would be available if the sole cqndition is satisfied i.e. personal use.

l2.The Appellant submits the preamble of the referred circular for understanding

what issue exactly the board wanted to clariff. The relevant part of the said

circular (para 1) is extracted hereunder for ready reference.

o &
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"....Doubts lwue arisen regat'dirtg the applicabilitg of seruice tox in a co,se u.there

deueloper/ builder/ promater enters into an agreement, utith tLe ultimate ouner for

selllng a duelllng unlt lft a resldentlal complex ot anA stage of construction

(or even prior to that) and who makes con struction linked pagment. . . " (Para 1 )

13.The Appellant submits that from the above extract, it is clear that the subject

matter of the referred circular is to clari& the taxability in transaction of

dwelling unit in a residentia-l complex by a developer. Therefore the clarification

aims at ctarifuing exemption of residential unit and not tJ:e residential complex

as alleged in the notice.

l4.The Appellant submits that it is important to consider what arguments are

considered by board for providing this clarification. The relevant, part as

applicable in the context has been extracted as under for ready reference.

3...1t has also been arryed that euen if it is taken that seruice b proutded to tle

customer, o slngle resldentlal unlt bought D,

would not fall in the d.efinilion of 'resid.ential compl

of leug of seruice tax and" herrce anstru.ctimf it 
4

(Para2) I

Ig the lndbldual cr,tstomer

*' as cleJmecl Jor the purposes

ould not attract service tax..."

1S.The Appellalt submits that tbe argument is in context of single residential unit

bought by the individual customer and not the transaction of residential

o & 11
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complex. The clarifrcation has been provided based on the examinatibn of the

above argument among others.

l6.The Appellant submits the final clarification was provided by the board based

on the preamble arrd the arguments. The relevant portion of the circular is

provided here under for the ready reference.

"... The matter tns been examined bg the Board. Generallg, the initial agreement

befiiteen the promoters/ builders/ developers ond the ultimate owner is in the

nature of 'agreement to sell'. Such a case, a.s per the proui.sions of the Transfer of

Propertg Act, does not bg itself create ong interest in or ctarge on such propertg.

The propertg remains under the ounership of the setler (in the instant ca,se, the

promoters/ builders/ deuelopers). It is onlA afier the ampletion of the construction

and full pagment of the agreed sum th@t a sale deed b executed and onlg then

tle ou.tnership of the property gets transfened to the ultimate ounen T'herefore,

ang seruice prouid.ed bg such seller in connection uith tlle construction of

residential complex till tle execwtion of such sale deed uould be in the nafitre of

'self-seruice' and consequentQl would not attract seruice tax. Further, if the

ultimate ou)ner enters into a contract Jor conrtructton oJ d. resldentldl

complex uith a promoter/ builder/ deueloper, who him,self prouides service of

d.esigry plonning and constntction; and afier such construction the ultimate ouner

receiues such propertg for his personal use, then such actiuitA u-)ould rat be

subjected to terui"e tax, because this case uould fatl under the exclusion

prouided in tte definition oJ' 'residential complex'. Houteuer, in both these

sifuations, if s eruices of ang person like contractor, designer or a similar seruice

L2o & 4 .t
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prouid.er are receiued, then such a person uould be liable to pag seruice tax..."

(Para 3)

l7.The Appellant submits that the clarihcation provided above is that in the under

mentioned two scenario service tax is not payable.

a. For service provided until the sale deed has been executed to the

ultimate owner.

b, For service provided by entering into construction agreement with such

ultimate owner, who receives the constructed flat for his personal use.

18. The Appellant submits that it is exactly the facts in their case. The fust

clarification pertains to consideration received for construction in the sale deed

portion. Ttre second clarificatron pertains to construction in the construction

agreement portion. Therefore this clarifrcation is applicable to them ibid.

l9.The Appellant submits that Circular has very narrowly interpreted in tJre

impugned Order without much application of mind and has concluded tJ:at if

the entire complex is put to personal use by a single persorr, then it is excluded.

The circular or the defrnition does not give any meaning as to personal use by a

single person. In fact it is very clear that the very reason for issualce of the

circular is to clari-Br the applicability of residential unit and not the residential

complex.

13
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20. Where an exemption is granted, ttre same cannot be denied on unreasonable

grounds and illogical interpretation as above. In the definitiorr " complex uhich A

constructed. bg a person directlg engaging .ang other person for deSigning or

planning of the layout, and the constntction of such complex is intend.ed for

personol rlse tls resid.ence bg such person.' Since the reference is

'constructed by a person" in th.e defrnition, it cannot be interpreted as "complex

which is constructed by ONE person....." similar the reference "personal use as

residence by such person" also cannot be interpreted as "personal use by ONt

persons" Such interpretation wouid be totally against the principles of

interpretation of law and also highly illogical.

2l.Without prejudice to the foregoing, noticee further submits the various decision

that has been rendered relying on the Circular 1O8 are as under

a. M/s Classic Promoters arrd Developers, M/s Classic Properlies v/s CCE

Mangalore 2009-TIOL- I I 06-CESTAT-Bang,

b. M/s Virgo Properties Pvt Limited Vs CST, Chennai (Dated: May 3 2O1O)

20 IC-TIOL- 1 l42.CESTAT-MAD,

c. Ardra Associates Vs. CCE, Calicut - [2OO9] 22 STI 45O (BANG. - CESTAT)

d. Ocean Builders vs Commissioner of C. Ex., Mangalore 2O1O (Ol9) STR 0546

Tri.-Bang

e. Mohtisham Complexes Pvt. Ltd. vs Commr. of C. Ex., Mangalore 2OO9 (016)

STR 0448 Tri.-Bang

f. Shri Sai Constructions vs Commissioner of Service Tax, Bangalore 2OO9

(O l6) STR O445 Tri.-Bang
&o 4
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22. Without prejudice to the foregoing appellant submits that the

impugned order has stated that if the interpretation as stated by the

appellant is adopted then the entire provisions relating to service tax on

residential complexes would be redundant. Appellant submits that this

will not happen due to the reason that the sub contractors and

contractors who provide sen ice to the builders/ developers would still be

liable to service tax as such complexes would not be for personal use of

the builders/ developers. Further the interpretation of law has to be done

word by word and there shall be no addition or pmission of words to

interpret the law for one's convenience as the impugned order has done.

For this reason as well the irnpugned order shall be set aside.

23. Appellant submits that from the definition of Residential complex it

is clear that all the conditions has to be satisfied cumulaLively that is the

complex would be having 12 residential units, there should be a common

area to be shared and comm.on facilities.

24. Appellant submits that each residential house is independent,

covered by a separate plan sanction having separate ownership and in

such units there is no 12 units, no common area has been shared and.

no common facilities has been shared, therefore the same is not a

& Aa
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residential complex and no question of payment of service tax on such

independent house.

25. Without prejudice to the foregoing, Appellants submits the decision

of Chennai tribunal in case of Macro Marvel Projects Ltd. vs Commr. of

Service Tax, Chennai 2008 (012) STR 0603 Tri.-Mad which specifically

held that individual houses are not taxable.

26. Without prejudice to the foregoing, the appellant submits that

liability on the Builders qrere lirst time imposed vide intersection of

explanation in Finance Act 2O1O, hence the appellant would not be liable

for service tax prior to 01 .07.2010.

27 . Without prejudice to the foregoing, assuming but not hdmitting

that service tax liability exists, the appellant had submitted that the.i,

would be eligible for CENVAT credit in respect of the input services and

the capital goods. But the impugned order has held that no such credit

would be available as per the Works Contract (Composition scheme for

the payment of service tax) Rules, 2OO7. Appellant. submits that Rule 3(2)

of such rules states that the assessee would not be eligible for CENVAT

credit on inputs. There is no mention about credit in relation to input

services and capital goods.
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"(2) The prouider of taxable seruie shall not take CENVAT credit of duties

or cess paid" on arng lnputs, used. ilt or in retatian to tlw said. works

contract, under the prourlsion-s of CENVAT Credit Rules, 2OO4."

2a. Without prejudice to the foregoing, appellant submits that the

impugned order has not given the beneht of payment of service tax on

the cum tax basis for the reason that the appellant has opted for the

composition scheme. Appellant submits that as per section 67 of the

Finance Act (reproduced below) the appellant would be entitled for the

beneht of payment of service tax on cum tax basis where the same is not

collected from the customers. Such benefit would be available for all

services as there is no exception / exclusion given for works contract

servlce.

(1) Subject to tle prouisions of this Chapter, where seruice tax i,s

chargeable on anA taxable .seruice with reference to its ualue, then such

ualue shall,-

(t) in a case uhere the prouision of seruice is for a consideration

in moneg, be tlrc gross amount charged bg the seruice prouider for such

seruice prouided or to be prouided bg him;

(it in a case rahere the provi.sion of seruice is for a ansideration

not utholly or partlg consrsfing of moneg, be such amount in money as,

tuith the addition of seruice tax charged, i-s eqtiualent to tle ansid.eration;

17A&a
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(iiil in a case uhere tle prouision of seruice is Jor a consideration

tphich is not ascertainable, be the amount as mag be determined in tLe

prescibed mannen

(2) Where the gross o;mount charged bg a seni.ce proulder, Jor the

sen ice proutded or to be provlded ls incluslue o:f serr lce tax

pagable, the value oJ such tqxable senice sho,ll be such amount as,

wlth the additlon of tax pagable, 7s equal to the gross'o;mount

charged.

29. Appellant further submits that it was also held in the following

cases that where no service tax is collected from the customers the

assessee shall be given the benefit of paying service tax on cum-tax

basis.

a. VGB 'Ilre Retreading Works u. Commissioner of Central Excise,

Salem [20101 26 S'I-r 210 (CHENNAI - CESTAT)

b. Billu Tech Video Communication u. Commissioner of Central

Excise, Jaipur[2o101 28 ST"T 325 (NEW DELHI - CESTAT)

c. M/s Vidyut Consultants Vs CCE, Indore (Dated: June 17,2OlOl

2O 1O-TIOL- 1 196-CESTAT.DEL

Eventhough the above cases do not pertain to the works contract service,

appellant submits that there is no where in the 'statute stated that the

o & !7 18
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works contract category would be given a different treatment in case the

same is not collected from the customer. Hence the benefit (cum tax)

given to the other services should also be available to the works contract

servlce

The impugned order has drawn conclusions without giving proper legal

backup. For this reason as well the impugned order shall be set aside.

CLASSIFICATION UNDER BOTH SERVICES

30. The Appellant submits that the SCN has raised a demand under

"Construction of Complex Service" as well as "Works Contract Service"

for the same period for the sarne scope of work, which is totally against

the provision and therefore the same requires to be. set aside.

QUANTIFICATION

31. The Appellant submits that the SCN and the Order passed thereof

has considered the wrong amounts for the purpose of the demand. The

appellants has summarized in the annexure to this appeal the original

amount received as per the books of accounts and ihe amount

considered as per the SCN and order passed thereof, difference arising

thereof has been indicated.
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32. The Appellant also submits that the liability has been arrived

based on the soft copy of the books of accounts, but are not correct as

per our computation, therefore the quantification has to be reworked if at

all the demand has to be confrrmed.

INTEREST

33. Without prejudice to the foregoing noticee submits that when service

tax itself is not payable, the question of interest and penalty does not

artse.

34. Noticee further submits that it is a natural corollar5r that when the

principal is not payable there can be no question of paying any interest

as held by the Supreme Court in Prathiba Processors Vs. UOI, 1996 (88)

ELT 12 (SC).

PENALTY

35. The impugned order has stated that there is no confusion in the

appticability of service tax in the present case and that this cannot be a

reasonable cause for not having paid the service tax. Appellant states

that the issue of so manY circulars on the same subject at different

points of time itself makes it evident that there was confusion. The
20
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impugned order has not considered this submission of the appellant and

has passed the impugned order. The same shall be set aside.

36. Without prejudice to the foregoing, Ap'pellant submits that D.O.F.

No. 334/ 1/2010-TRU, dated 26-2-2010 has indicated that in para 8.5 of

Annexure B that there was confusion, the relevant portion of the circular

is extracted as under, therefore the stand that there was no confusion in

the impugned order needs to be set aside.

8.5 Ttese different pcLtterrLs of exeantion, terrns of paAment and legal

formalities haue giuen rlse to confusTon, di,sputes and discimination in

term.s of seruice tax pagment.

37. Without prejudice to the foregoing, Appellant submits that service

tax liability on the builders till date has not been settled and there is full

of confusion as the correct posiLion till date. With this background it

is a settled proposition of law that when the assessee acts with a

bonafide belief especially when there is doubt as to statute also the law

being new and not yet understood by the common public, there cannot

be intention of evasion and penalty cannot be levied. In this regard we

wish to rely upon the following decisions of Supreme Court

(i) Hindustan Steel Ltd. V. State of Orissa - l97A (2) ELT (J159)

(SC)

& 40
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(ii) Akbar Badruddin Jaiwani V. Collector _ 1990 (4Zl E;LT

l6r(sc)

(iii) Tamil Nadu Housing Board V Collector - 1990 (24) F)LT g

(SC)

Therefore on this ground it is requested to drop t].e penalty proceedings

under the provisions of Section 76.

38. without prejudice to the foregoing, Appellant submits that there is

no allegation as to any intention to evade the payment of service tax

setting out any positive act of the Appellant. Therefore any action

proposed in the scN that is invokable for the reason of fraud, w ful mis-

statement, collusion or suppression of facts, or contravention of any of

the provisions of the Excise Act or the rules made thereunder with

intention to evade payment of duty, is not sustainable and penalt5r under

section 78 is not sustainable. In this regard reliance is placed on the

following decisions:

a. Cosmic Dye Chemical v. CCE, 1995 (75) ELT 721 (SC)

wherein at para-6 of the decision it was held that _ "Now so

far as fraud and collusion are concerned, it is evident that

the requisite intent, i.e., intent to evade dut5r is built into

these very words. So far as mis-statement or suppression of

facts are concerned, they are clearly qualified by the word

"wilful" preceding the words "mis-statement or suppression

22
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of facts" whictr means with intent to evade duty. The next set

of.words "contravention of any of the provisions of this Act or

Rules" are again qualihed by the immediately following words

'with intent to evade payment of dut5/. It is, therefore, not

correct to say that there can be a suppression or mis-

statement of far:t, which is not wilful and yet constitutes a

permissible ground for the purpose of the proviso to Section

11A. Mis-statement or suppression of fact must be wilful".

T.N. Dadha Pharmaceuticals v. CCE, 2OO3 (152) ELT 251

(SC) wherein it was held that - To invoke the proviso three

requirements have to be satisfied, namely, (1) that hny duty

of excise has not been levied or paid or has been short-levied

or short-paid or erroneously refunded; (2) that such a short-

levy or short-payment or erroneous refund is 1by reason of

fraud, collusion or wilful mis-statement or suppression of

facts or contravention of any provisions of the Central Excise

Act or the rules made tJrereunder; and (3) that the "lsame has

been done rvittr intent to evade payment of duty by such

person or agent. These requirements are cumulative and not

alternative. To make out a case under the proviso, all the

three essentials must exist. Further it was held that burden

is on the Department to prove presence of all three

23
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cumulative criterions and the.Revenue must have perused

the matter diligently. It is submitted none of the ingredients

enumerated in proviso to section l lA(l) of the Act is
established to present in our clients case.

Tamil Nadu l{ousing Board v. CCE, 1994 (74) ELT 9 (SC)

wherein it was held that proviso to section 11A(1) is in the

nature of an exception to the principal clause. Therefore, its

exercise is hedged on one hand with existence of such

situations as have been visualized by the proviso by using

such strong expression as fraud, collusion etc. and on the

other hand it should have been with intention to evade

payment of cluty. Both must concur to enable the Excise

Offrcer to proceed under this proviso and invoke the

exceptional pow'er. Since the proviso extends the period of

Iimitation from six months to five years it has to be

construed strictly. Further, when the law requires an

intention to evade payment of duty then it is not mere failure

to pay duty. It must be s6mething more. That is, the

assessee must be aware that the duty was leviable and it

must deliberately avoid paying it. The word 'evade' in the

context means defeating the provision of law of paying duty.

It is made more stringent by use of the word 'intent'. In other

24
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words, the assessee must deliberately avoid payment of duty

which is payable in accordance with law.

Padmini Products v. CCE, 1989 (43) ELT t9S (SC) wherein it

was held that mere failure or negligence on the part of the

manufacturer either not to take out a licence or not to pay

duty in case where there was scope for doubt, does not

attract the extended limitation. Unless there is evidence that

the manufacturer knew that goods were liable to duty or he

was required to take out a licence. For invoking extended

period of five years limitation duty shotld not had been paid,

short-levied or short paid or erroneously refunded because of

either any {!aud, collusion or wilful mis-statement or

suppression of facts or contravention of any provision of the

Act or Rules made thereunder. These ingredients postulate a

positive act, therefore, failure to pay duty or take out a

licehce is not necessary due to fraud or collusion or wilful

mis-statement or suppression of facts or contravention of

any provisions of the Act. Likewise suppression of facts is

not failure to clisclose the legal consequences of a certain

provrslon.

Pahwa Chemicals Pvt. Ltd. v. CCE, 2005 (189) ELT 257 (SC)

wherein it was held that mere failure to declare does not

cd 25
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arnount to mis-declaration or wilful 
. 
suppression. There

must be some positive act on the part of party to establish

that either wilful mis-declaration or wilful suppression and it

is a must. When the party had acted in bonafide and there

was no positive act, invocation of extended period is not

justified.

Gopal Zarda Udyog v. CCE, 2005 (188) ELT 251 (SC) where

there is a scope for believing that the goods were not

excisable and consequently no license was reqqlired to be

taken, then the extended period is not applicable. Further,

mere failure or negligence on the part of the manufacturer

either not to l-ake out the licence or not to pay duty in cases

where there is a scope for doubt, does not attract the

extended period of limitation. Unless there is evidence that

the manufacturer knew that the goods were liable to duty or

he was requirecl to take out a licence, there is no scope to

invoke the proviso to Section 1 1A(1).

Kolety Gum Industries v. CCE, 2005 (183) ELT 44O (T)

wherein it was held that when the assessee was under

bonafide belief that the goods in question was not dutiable,

there was no suppression of fact.

26
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39. Further the appellant submits that until there was no clarity on
the applicability of ser-vice tax the amounts were collected and paid
properly by the Appellant It was only on issue of a clarification by the
department vide the circular IO8/O2/2OO} ibid that the appellant
stopped making service tax payments as it was of the bonafide belief that
there was no service tax liability. There was never an intention to evade
paJment of service tax by r.he Appellant. Hence the penalty under section
78 is not leviable in the instant case. on the other hand it was not
practicable for collection of service tax from the customer as the same
was denied by the customer. Further Appellants submits that they had
specifically written to AC and ADC and a-lso to Board for the crarification
on their understanding of the circular hence they were under the
bonafied belief therefore penalty cannot be imposed.

40. Appellant further submits that they have not intentionally mis_
interpreted the circular to evade tax payment as is mentioned in the
impugned order' Hence the extended period of limitation shall not be
applicable to them.

41. Further section gO ol. Finance Act provides no penalt5r shall be
levied under section 26. TZ or 7g if the assessee proves that there is a
reasonable cause for the failure. The appellant in the instant c

F

ase was
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under confusion as to the service tax liability on their transaction,

therefore there was reasonerble case for the failure to pay service tax,

hence the benefit under section 8O has to be given (o them.

42. Appellant crave leave to alter, add to and/or amend the aforesaid

grounds.

43. Appellant wish to be heard in person before passing any order in

this regard.

rG\
For ree tateaFor Hlregnage & Associates

Chartered Accountants

.l.bl--4-
Sudhir V S
Partner
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PRAYER

Therefore it is prayed that

a. The order of the Respondent in as much as ordering the personal use and circular

not applicable needs to be set aside;

b' The activity undertaken by the appellant is not taxable either under "residential

complex service" or under "works contract seruice.

c. To drop the demand raised

d. Any other consequential relief rike interest on deray in rebate be granted

We, M/s. Greenwoods E

Place: Hyderabad

o & 4

Chrrrrrdll

APpe
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VERIFICATION
states., Secunderabad, the Ap sh in do

oo

Partncr

Signature of the appellant.

t
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s
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declare that what is stated above is true to the best of our information and

belief.

Verified today the }1}", .r I*;HB#I\
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STAY APPLICATION TINDER SECTION 35F OF THE E:ECISE AND SALT
ACT 1944.

BEFORE TI{E COMMISSIONER I l. Ilqrs.. Offic. 7u Floor L.B. Stadlum

Between:

M/s. Greenwoods Estates.,

5-4-187 l3 & 4, II Floor,

MG Road, Secunderabad - 5O0 003.

And:

The Additional Commissioner of Service Tax

7th Floor, L.B. Stadium Road, Basheelbagh,

Hyderabad - 5O0 0O4

Basheerbash. Hvderabad - 5OO OO4.

.Appellant

Road.

ooD

oo

POttdeut

PartDer

s

A.

a s

Partn€r

1. The Appellants submit that for the reasons mentioned in. the appeal it would be

grossly unjustifred and inequitable and cause undue hardship to the Appellants if

the aslount is required to be paid. Having regard to the balance of convenience,

which is in their favour, there is no case warranting deposit of the amount

confirmed in tJre subject order.

2. The Appellant submits that they are entitled to be granted an order staying the

implementation of tJle said order of the Respondent pending the hearing and final

disposal of this appeal viewed in the light of the fact that the order is one which

30

l+'

/r'-

lBls

I & 4

ab

9L
./i



83

has been passed without considering the various submissions made during the

adjudication. It has been held by the calcutta Higlr court in Hooghly Mills co. Ltd.'

Vs.UoI1999(1o8)FjLT63Tthatitwouldamounttounduehardshipifthe

Appellant were required to pre-deposit when they had a strong prima facie case

which in the instant case is present directly in favour of the Appellant'

/\'

3. The appellants also plead financial hardship due to the reason that the service tax

has not been reimbursed by the recipient and also cash crunch due to the Telanga

issue at Hyderabad.

ft" +. The Appellants crave leave to alter, ad to and/or amend the aforesaid grounds.

5. The Appellants wish to be persorrally heard before any decision is taken in this

matter.

, /'6
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PRAYER

WHEREFORE, tl'e Appellants pray that penrring the hearing and final disposal of this

appeal, aI order be granted in their favour staying the order of the Respondent and

granting waiver of pre-deposit of the entire duty amount.

ooD SFs

*-=-
-a

Partne!

VE.RIFICATION

'We, M/ s. Greenwoods Estates., Secunderabad, the Appellants herein do

declare that what is stated above is true to the best of our information artd

belief.

Veriied today the 7th day of Januar5,. 2O I l.

Place: Hyderabad-
Eor G OOD E TATES

IL
Partner

Cbltt€rcd Stgna the pPe llaat.

'--,!\
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THE COMMISSIONER
Hqrs.. OIIlc, 7th Floor. L.B. Stadlum . Basheetbach. Ilvderabad - 5OO OO4.

Sub: Appeal against the O-I-O No. 47 l2OlO (Service Tax) (O.R. No. 77 l2O7O-Adjn. ST) dated
24-ll.20l0 passed by Additional Commissioner Of Service Tax, 7s Floor, L.B. Stadium,
Basheerbagh, Hyderabad - 50O 004, penaining to M/s Greenwoods Estates., Secunderabad.

I/We, M/s Greenwoods Estates, hereby authorise and appoint Hiregange & Associates,
Chartered Accountants, Hyderabad or their partners and qualified staff who are authorised to
act as authorised representative under the relevant provisions of the law, to do all or any of the
following acts: -

o To act, appear and plead ln the above noted proceedlugs before the above
authorltles or any other authoritlec before whom the.sane may be posted or
heard anil to Ille and take back docunents.

o To slgu, Iile verlfy and present pleadlngs, applicatlons, appeals, cross-obJectlous,
revislon, restoratiotr, withdrawal and compromlse appllcatlons, replles, obJectioas
and aflldavlts etc., as may be deemed lecesaary or proper in the above
proceedlags from tlae to ttne.

. To Sub-delegatc all or aay ofthe afores8ld posers to any other repreaentatlve and
I/We do hereby agree to rattfy and conflra acts done by our above authorlsed
repreaentatlve or his substitutc ln the matter ag my/our own acts, a! lf done by
ae/us for all lntents and purposes,

This authorization will remain in force till it is dulv revo

Executed this 7th day of January ZOt t at Hyderabad.

\,-

Partng!

I the undersigned partner of M/s Hiregange & Associates, Chartered A ountants, do hereby
declare that the said M/s Hiregange & Associates is a registered firm of Chartered Accountants
and all its partners are Chartered Accountants holding certificate of practice and duly qualified
to represent in above proceedings under Section 35Q of the Central Excises Act, 1944. I accept
the above said appointment on behalf of M/s H iregange & Associates. The firm will represent
through any one or more of its pa-rtners or Staff members who are qualified to represent before
the above authorities.

Dated: 7th January 20 1 1

ked by me/us
&r

For Hlregarrge & Assoclateg
Chartered Accountants

't{'[-LSudhtr V. S.
Partnes. (M. No. 2191O9f

Address for servlce :
Hlregange & Aa3ociates,
'Basheer Vllla", House Noz a-2-26At Ll t6tB,
2'd Floor, Srinlketatl Colony,
Road No. 3 BanJara Hllls,
Ilyderabad - SOO O34.,
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