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From:

Silver Oak Realty,
54-ta7 /3 & 4,2"d Floot ,
Soham Mansion,
M.G. Road,

Secunderabad - 5{n OO3

Datet 09/7L/2O23

To:

Asst. Commlssloner of lncome-tax,
circle 10(1)/Hyd,
l,T. Towers, A.C. Guards,
Masab Tank,

rabad - 5m 004.

Sir/Madam

sub: Refund of Amount paid towards demand - own case - Assessment year 2017-1g -PAN:AAJFM0647C - Reg

Ref:

1. Assessment Order u/s 143(3)oftncome Tax Act, 19E1dated 2g/L2/2}tg vide DtN &
order No: tTBA,/AST/S/143(3)/2019_20l1023388130(l)

2. Demand Notice u/s 156 of lncome Tax Act, 1961dated 29/L2llotg vide olN & Notice No:
ffSA/ASf /S/LS6|2OI9-2O|LO233&BL (tl and Demand returence No
20r920L737088534763t

3. Order u/s 250 of tncome Tax Act,196L dated 28/OglZOZg vide DtN & Order No:
TTBAy'N FAC/s/2s0l2 023-2 4 h1s663215o ltl

ln connection with the above cited subject, we would like to make the following submissions:

1. Our case was selected for Complete Scrutiny and the assessment was completed vide assessment
order u/s 143(3) dated 29112/2019 assassin'g the total incdine to Rs 1,58,40,106/- aialainst
i ncome d ecla red of Rs L7 ,57 ,82O / -.

2. simultaneously, a demand notice u,/s 156 was issued on the same date and an amount of
Rs66,66,818 was determined ar payable.

3. Aggrieved by the order we have filed appeal with CIT(A) vide appeal No. CtT (A), Hyderabad_
617o5o4/20L9-20.rhe appeal was oritinally filed with crr(A), Hydenbad-6 and was transferred
to NFAC on 20.11.2020.

4. We have paid an amount of Rs 13,35,000 on 28/0!2020 vide Challan No I338d through tDBt
Bank Limited being 2096 payment for securing stay in terms of CBDT guidelines. The copy of the
challan is enclosed as Annexwe L

5. The CIT(A) vide its order daled 2810912023 has deleted all the additions and h:s allowed the
appeal.

6. Since the appeal is allowed and the additions are to be deleted, we would request your good
office to refund the amount paid towards the said demand along with interest.

7. The copy of the Assessment Order u/s 143(3) and the order of CIT(A) u/s 250 is enclosed as

Annexure 2 & 3 respectively.

Therefore, we humbly request you to grdnt the refund along with interest.

Yours fuithfully,

Oak RealityFor

ner

As above
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CYBER RECIEPT

TAX Appliceble TA)GS ON INCoME(0021) CHALLAN NO. /
ITNS 280

PAN Assessment Yeer 2017- 18
Full Name SILVf,R OAK ALTY
Address HYDERAB l2TELANGANA . Pin: 5

ofT ent .{00ASSESSMENTTAX ON REGULAR
Nature of Pa I N/A

DETA OF PAYMENT
TAX

INTERNET
I _135000

Paid in Cash / Debir to
A',,c / C ue No.:
Drawn onSurch Internet Bankin IDBI0

Education Cess 0

Interest

Others 0

Fee under sec. 234 E 0 IDBI BAITK Ltd.
IDBI Building, Sector I I, CBD Belapur, Navi

Mumbai

BSR Code:6910333

t

Date Tender 28i0v2020
R(,rlization Date 28t0t/2020

Total 1.115000

Chellan Se riel No^ 13386

es Thirteen Lakh -Five Thousand Onl

'I'axDavers Counterfoil Bank Seal
PAN AAJFMO64TC Payment Status SUCCESSFUI-
Recieved
From

SILVER OAK REALTY

1335000 /-

lntcrnet Bankin IDBI
CHALLANNO /TTNS2EO IDBI BANK Ltd.

IDBI Building, Sector I l, CBD Belapur, Navi
Mumbai

BSR Code:6910333

TAX OJV RF,GIII"AR
ASSESSMENT ,+00

NIA

Date 0f 'l'ender

lization Datc

Chellan Seriel No. 13386

2017-18

Internet Collection Center

For Rs :

Drt*n on

Or Accou[t
of
Typc of
Pavmcnt

Naturc of
Plyment
Ass€srment
Ycer

28t01/2 ')

2ttlO1/2020

7

AAJFMOd{7C

0
Peneltv 0 lDBl snNx
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GOVERNilENT OF INDIA
MINISTRY OF FINANCE

INCOTE TAX OEPARTMENT
OFFICE OF THE ASSISTANT COMUISSIOiE-i OF INCOME TAX

ctRcLE I 0(1),HYDERABAD

ASSESSMENT ORDER

The assessee firm filed Return of lncome for the Asst. year 2017-1g on 31.10.20.17 admitting
a total lncome of Rs. 17,57,g20/- under the heads, rncome from Business or profession and
lncome from other sources . The case was serected for comprete scrutiny under CASS.
Notice U/s 143(2) of the rncome-tax Act (hereinafter refened to as Act) dated 09.08.2018
was issued and served on the assessee.

ln response to the notices uls. i42(1) of the Act issued from time to time, assessee
furnished the requisite information. The assessee's submissions as well as the information
available on record are verified and the assessment is completed as under:

The assessee firm is engaged in business of Real estate and has been developing a
housing project, siivei, oak tsungiows ancj v'iiias at chariapally. The assessee reeognizeel the
revenue, on percentage completion and for the year under consideration, the sales were
offered for Phase-ll, Phase-lll, Phase-Vll and phase-lV. ln order to verifi7 the percentage of

SILVER OAK REALTY
S4-187/3 AND 4, IIND FLOOR SOHAM
MANSION, M.G ROAD
SECUNDERABAD 500003,Tetangana
lndia

To,

PAN:
AAJFM064TC

AY:
2017-18

DIN & Order No:
ITBA/AST/S/143 (3y2019-20/1023388130(1)

Dated:
29t,t2t2019

Name of the assessee SILVER OAK REALTY
Address of the assessee 5-4-187/3 AND /t, tt

MANSION, T.G ROAD, SECUNDERABAD
ND FLOOR SOHAM

500003 Tela lndiaStatus FIRMS
Range/Circle/Ward CIRCLE t 1 ,HYDERABAD
ResidenUResid
Non-resident

ut not Odinary residenUent b

Date of Heanng ,| l22107 10 9 101t 0l?01 9,
,|05/1 1t20 9 1 t17 12t20 9 2811 02t2 1 9Section/Sub-secti on under which assessmenl is

made
143(3)

Date of Order 29112t2019

Not:tfdiglt lb'.igncd, tlE d.t! of dilit l.ignaturc mry t,. td(cn,a d.t of docun nL
,l T TOWER, AC Gur.d., I...b T.nk, XyOEUglb, lnatre pr.dc.h, slr(xro4

Ellrlll: HYOERABAD.OCTTI0.1@t CO ETAX.GOV.|N,

03/09/2018, 01t07t2019,



profit on each projec,t, the assessee was requested to fumish financiar year wise detairs ofprotit admitted' phase wise. rn response to tn" noir.", ,"sessee fumished the a statement,containing the Varue of ran-d., construaion expense", iae" ana Gross profit for each phase.on perusar of the same, it is. noticed ttt"t tt 
" 

,.ri" 
"r 

pr"fit adopted for a, the projects wasover and above of l5%, whereas, the profit aomitieo for phase-vll *r" i. ri"z"' onlv.Therefore, a show cause notice dated zz.iz.zors-il"oissued to show cause as to why the

:::ilfff;:-Vll shourd atso not be adopted g ti;r,.rhe rate or 15% was adopted on

rn response to the show cause notice, it was repried that the rand on which the proleawas deveroped was not owned by the firm but taken for deveropment in the year 2ooE andgot 3r Viflas as our share. However, due to disturbances in Terangana, demanding theseparate state, there were no bookings tiil 2012-13 despite the construction wo* ii piogr"s..Therefore, the viras had to. be sold at a row profit ,a.gi". rt is arso submitted that in thebeginning, the profit was estimated @'r0o/o anisince the projea has been compreted duringthe year 2016-17 , the flnar profit is estimat ed @ 4.16%- since the assessee,s books ofaccount were audited and no defects have been found, the estimation or pront 6-tix rorPhase-Vll is not accepted.

The assessee's submissions are carefury examined. rf the asses.ee,s submrssionthat the booking of viflas has become difficu]t tecause of rerangana agitation is to beaccepted, the cost incurred towards construction and the work in prolress git set off againstthe profits under the other projects and uftimately, the business of the assessee firm was notaffected lt is observed that, for this proFd, thg assessee adrnitted gross profir onry for theyears 2013-14 and 2014-1s on percentage compretion basis. For rhe asst. year iols-t6,when the sares were recognized the assessee has offered onry 6.030/o of gross profit andsubsequently has shown rosses for the years, 2016-17 and 2017-1g, resuning in a net profitol 4.17%. ln this regard, it is pertinent to mention here that the assessee a-amitteJ grossprofit margin of 15oA and above for thc remaining prc{ects, which impries that the assesseehas adopted the percentage of 'r 5 as a conservative esrimate folowing the concept ofprudence, i.e., it is the minimum gross profit assessee wourd anive at fa=aoring in aI thepossible difficuhies in the project. rn the instant case, in spite of taking a conservative
estimate of 10%, assessee by the end of the project has admitted a gross profit of onry4'160r which is not practicafly viabre for ttre ousiness. since, the assessee firm, except theabove has not demonstrated any other reasons for short admission of profits for phase-vfl.
Hence, assessee's objection for not to estimate the gross prorlt @ 15% is not considered anctthe gross profit for phase-V[ is estimated g rsu aiathe difference in gross profit is brought
to lax.

The sales reported for phase_Vll

r2,99,50,910/-

Proft estimated @ 15% Rs. '1,94,92,637

Rs.



AAJI-MOfJ47C- SILVER OAK REAL I Y
,r w :017-tg

ITBA,/AST15/143{ 3)/20 I 9-?O/1 0i33881 301 1 }

Less: admitted by the assessee

in the retum of income Rs. i4.,10.351

Difference in gross proft Rs. r.40.g2.286

to be added back

ln view of the above, the gross profit of Rs. 1,40,82,2g6^, short admitted againstProjecl-Vll is added back to the total income of the assessee.

Addition:
1,40,82,286t-

Rs.

Total income returned

Add: Additions under the head

Total income assessed

Tax
270A(9)(a) of

17,57,820

1.40.82.286

1.58.40.106

notice u/s

PRAVALIKA KINTHAOA
CIRCLE 1O(1 ),HYDERABAD

PRAVALIKA KINTHADA
crRcLE 10(1),HYOERABAD

Copy to:

Assessee

(ln case the document as digitalv signed pleas€
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Order u/s 250 of lncome Tax Act.1961

rnstituted on 2tyol/2020 from the order of crRcLE 10(1),H[DERABAD dated 2gn 2/201g

This appear is fired by silver oak Reany (pAN: AAJFM06.|7C I on 24.01.2020
against order u/s 143(3) dated 2g.12-zo1g paiseo by ACrr cir.10(1), Hyderabad forA'Y' 2017.18' The appear was originary fired with crr(A), Hyderabad6 and wastransfened to NFAC on 20.'11.2020. The retum is accompanied by necessary
documents and is filed in time.

2. Statement of Facts as per Form 35 is reproduced below:

To,

SILVER OAK REALry
54-187/3 AND 4, IIND FLOOR SOHAM MANSION , M.G

SECUNDERABAD 500003,Tohnqana
lndia

PAN:
AAJFMO64TC

AY:
2017-18

Dated:
28t0912023

DIN & Order No :

4/1056632050023-2ITBfuNF AClst25012

al No CIT bera ad 6l1 0 050412 9-1 20Status/Deductor c Firm
IRes entid a I status Resident

Nature of Busin ess Others
Section under which the order
appealed against was passed

143(3)

Order under which the
order appealed against was

Date of 29112t2019

nRs.nI scome/Los Assessed
Tax/Penahy/Fine/lnterest
Demanded in Rs.

6666818

Present for the lant Not e
Present ror the ent icable

l{ot':' Thc websitr addrci! of thc 
''{iliog 

porlel har b€cn changcd ftoai nv-hco.,,"rutndradrr,,o.Ey-rn to fr inr:d,,drLdov-in

cENTRE (r{FAc)

'I 5840106

Not



"7' rheassessee is a paftnerchip firm and e-fited its rrR on 31-10-2017 The totar incomeadmitted is Rs. 1 7, 57, B2O/-.

2'The case r's se/ected for scrutiny ard fhe assessm ent is compretetr u/s.143(3), vide orderdated 29-12'2019. The income assessed rs Rs.1 ,sl,4o, r 06/-. There has been addition ofRs.1,40,82,286/-.

3.The firm is engaged in the business ofreal esfale developers.

4.The addition is with regard to estimation of gross prorlfs fo r phase_Vlt.

5 rhe Assessing officer has resoned b estimation lhe Gross profit at ls percent for one ofthe real estate proiects said as Phase-vll project. The gross profit decaled is worked o.rt to 4percent.

6' ln the course of assessment proceedings, fhe details, expranations and reasons as to whyfhe gross profit is tow has been given in respect of phase-vfi project. TheAssessing offcerhas not accepted fhe submissio ns made.

7' lt was further submitted during the assessmen, proceedings that the firm books of accounts
have been audited as required u/s 44AB of the tncqne Tax Act over past many yearc inctuding
for Asst Year 2017-18 which is under appea!.

S rhe ' ssessr'h g officer without reiecting the audited Books of account and pointing out anysingle defect in the audited accounts has resorfed to estimating fhe gross p.i,t fo, a particular
project.

9' Furlhermore, fhe Assessrhg Officer for aniving dt the esfimafed gross profit has included thetumover of the eadier years also to the fumover of the previous year rclevant to Asst year 2017-18'The sales tumover for th1 year under appear in respect of phase v project is ontyRs.80,00,000/--Against this-sares tumover for the year, the Assessing officer has adopted thetumover of Rs.12,99,s0,910/- which incrudes the tumover af ear./rer assessment years.

10' lt will be pertinent to note that fhe assessmen ts of eartier assessment years have been
completed u/s 143(3) accepting the tumovers and gross profls a s declared for phase v1 project.

11' Due to above reasons,lhe assessmen, compteted by the Asses sing officer has resutted intovery high-pitched assessmenf and it is prayed in the appeal to grant the relief by deteting suchaddition made on an estimale basrs..

3. ln this case, the retum of income for Ay 2017-1g was fired by the assessee on
31 .10.2017 admitting a total income of Rs. .17,57,g20i- 

under the heads, lncome from
Business or Profession and rncome from other Sources. The case was serected for
complete scrutiny under CASS. The AO after making addition of Rs. 1,40,g2,2g6l_
under the head Business assessed the total income ai Rs. .1,5g,40,106/_. 

Aggrieved
by the same, the appeflant fired the present appear and folowing grounds oi-rpp"at
are raised:



"1' The order of the leamed Assessing officer, in so far as it is prejudiciat to the interest of theappe'ant is against raw and the fo,owing grounds are without prejudice to each other.
'r' rhe Assessrhg officer on the facts and circumstances of the case, has ened in notaccepting 

'r'e 
gross profits as per audited books of accounts u/s 44AB of the rr. Actand is therefore b ad in law.

2' rhe Assessin g otrtcer on the facts and circumstances of the case, has erred intesofiing to estimation tfe gross profit at 15 percent for phase vrt project withoutrejecting the audited books of accounts ana ni- pontng out any singre detect in thebooks of accounts maintained and is therefore i"ii a*.
3' rhe Assessrn g offrcer on the fact and circumsrances orr,e case, has ered in adoptingthe sales turnover of Rs.l2,gg,S0,gi 0i_ as ,g"in", ,. audited sates tumover ofRs'90'00'000/' for the year for the purposes if estimating the gross profits and istherefore bad in taw.
4' The appe'anr craves reave to add, amend, after or delete any or alr the grounds ofappeal."

4' Appellant's submission: The appelant has made the fo[owing submissions:
"ln connection with the above appcal lhe foltowing sub,rssr'ors are made before yolJR

HONOURS for kind consideration.

l rhe assesse is a partnership firm and *fited its rrR on 3r-10-2017. The totat inameadmitted isRs. 1 t,St, g2O/-.

2' The case rs serected for scnrtiny and the assess ment is compreted u / s 143(3) videorder dated 2*12-2019. The income assessed is Rs. 1,sg,t10,106/_. There has beenaddition of Rs.l,40,92,2g6/ by resofting to estimatian of gross profit.
3. The firm is engaged in fhe business ofre al estate devebpers.
4. The reamed Assessi,hg offrcer has resorted to estimation rhe Gross profit @ 15% forone of the real estate projecfs saa/ as phase_Vll project.
5' Duing the course or Assessrn,nt proceedings for the Ay 2017-18, the Assesslngofficer has calred for detaited wo*ings, detairi and information in reration Io rhe sa/es,

construction cosU expenses, Gross profit/ profits etc. ln rcsponse, a information that is
asked for incruding detaired statemenrs of cost incuned, work-in-progress, opening
Stock, C/oslng stoc& Sa/es dectared, profrts estimated etc for atl the phases
undertaken slnce the inception of the firm has been submitted. The same is sibmined
once again for ready reference as Annexure _1.

o. rhe submr'ssio ns made have been examined and accepted by the Leamed, ssessr,hg
Officer andno information/ submtsslon was found to be factually either wrong/incorrecl.
Not a single defecthas been pointed out during the course of fhe assessment
proceedings. rhrs proves beyonddoubt that the records maintained by the assesse
fulfill the requirements of maintenance of thebooks of accounts as eniisaged by the
provisions of the lT Act

7 . lt is peftinent to note that the accounts for the Ay 2017-1g and all previous assessment
years from Assl Year 200s-06 onwards have been duly audited as required u/s sec



44AB of the tT Act.
8' Eased on the subm':sslons made by the assesse, lfre Assessrhg otficer raisedconcems over row 

:foss_fronf 
perce ntage in case of one pafticutar phase i.e phasevlt of the project- The Gp percentageli, pi)", vtt stood at 4.16% whereas theaverage Gp ratio of the other phases was about 1 S%o.

9' Accordingty, a show cause notbe was r.ssue d by the reamedAssessrng officer seekingwhy the profit @15% shourd not be adopted n"rcua or tn, actuat profit of 4.16%. tnrcply, a detailed submrssbn was made Oy tre assesse laying downlr"rn" ats to wnyr/re Assessrhg officer shourd not pro&a iii ,n" adoption ot Gp @ 1s%. Thereaso,s submitted vide retter dated 2g-12- 201g is attached herewith as Annexure-Z.
The Leamed Assessrng_ ol?ice r not being safs/?ed with the sabmr.ssrons made, compretedassessment adopting Gp @ 1 So/o for phase Vll.

1' rhe Assessin g officer based on the facts and circumstances ened in rajecting thesubmissionsmade rn response to the show cause notice and proceeding with theassessrnenl by adopting Gprate of 1S% for phase Vll.

11 . *timation of Gp without rej*dng the Books ot Accoun9:
11'1 lt is submitted t'at the Assess ing officer has not pointed out any defect what so ever in theaccounts and records maintained and submitted. Not a sitqle defect or deficiency has been broughton record indicating that the accounts maintained by lhe €ssesse are not conectso as to arive atthe profits/income for tax purposes.

1 1'2 The Assessrng officer has ignored the fact that the accounts have been duly audited and thatloo year upon year u/s tt4AB of the lT Act.

11'3 The Assessing officer has at no point of time duing ffe assessrnent proceedingsexpressedhis intention of rejecting the books of accourrts u/s tlS(i)'ot n, f ert.
11'4 The Assesstng officer withottt first reiecting the brxlks of accounts maintained by the assesse,proceeded with the estimation of ptoftts and Gi ratios and therefore nas ened in io iar as folowingthe due procedure is concemed. Therefore the action oiit",l""r""irg officer is bad in raw and isliable to be quashed.

1 1.5 ln support of our above contention reriance is praced on the judgment of Hon,bre Madras Highcoutl in the case of Principal commissioner ot inlorr-r vs Marg Limited wherein vide orderdated 2ah Juty, 2017 Hon'bre court had herd maf witnout rejection of books of account theAssessrng officer is not entitted to estimate n, iint'"r te assesse. He submitted that it is anundisputed fact that the books of ac.,ount in thrs case *n nur", rejected and therefore, it wasprayed that the addition susfahed by leamed ctT(A) be deleted. Hon,bte court has held that it issine qua non that while estimating the income lhe Assessrng officer has to come to a conctusionthat the books of account maintained by the assesse 
"iin"o*a. The findings of Hon,bre court, ascontained from para 4 onwards, are rcproduced below:

"4. we now proceed to merits of the matter under the caption Drscus stoN 4(s)As stared supra,



3"#:::*" 
is a pubric Limited company engaged in lhe busi,hess of civir construction and rerated

4(b) AO had made addition to the income rctumed by the Assessee by estimating gross profit. Thepower to make such addition on estimate basis is aiailable to the Ao under sectin 144 of the trAct' section 145 enables the Ao to tnvoxe tne ir*"r" *r* section 144 when certain conditionsadumbrated in Sub-secfion (3) of Section tlS aire satiun"a. Therefore, it O""o*ui. n.r"ssary anduseful to ertract Section 145(3) of the lT Act, which reais as forcws:
145{3) where the Assesslng officer ls not satisfied about the correcfness or compreteness of theaccounts of the assessee, or where the method of accounting provided i, 

"ut-,".,-iin 
(r) has notbeen regulaly fallouted by rhe assesse, o, irro*i iui-rot been computed in acccrdance with thestandards notified under sul-::.c:ion (2/, the Assess ing ofrcer may make an assessrnenr rn ,hemanner provided in Section 144H.

4(c) Therefore, 11 r's srne qua non that the Ao to come to a conclusion that the Books ofAccountsmaintained by the Assesse are inconect, lncomplete or unreliable and reject the Books of Accountsbefore the proceeding to make hrs own assessm ent. tn the inslan, case, there is no reference in theAssessmant Orde r of the AO regarding rejection of Brrlks of Accounts.

4(d) Therefore, there is nothing on rccord to show that the Ao came to the conclusion that the Booksof Accounts maintained by the Assesse are incorrect, lncomplete, unretiable and as a consequencerejected the Books of Accounts_

4(e) Therctore, after setting oLrt the prethotd of case /aws on this point, crr (A) hetd that theaccounts of rhe Assessee cannot be rcjected merery based on the perception of the Ao that theAssessee has declared hw Profit maryin for certain projects wtten Books of Accounts have not beenrejected' consideing the factual position that thera iB no referen@rn lhe Assessm ent order madeby the Ao regarding the fuoks of Accounts (lhr,:s has been tailty admitted by the Revenue beforelrAT) we are not' thererore, raboring through ie tabyrinth of case raws rered in ty cti1e1."
1 1 .6 The Hon'bre Kamataka High court, recentty, in ctr v. Anit Kumar & co. [2016] 386 rrR 702/67taxmann'com 278 hetd that juisdiction to estimate assessee's income is not available when booksof account have not been rejected.

12. Rejection of resurls of accounb maintained by the assesse j
Without prejudice to the other submissions we submit the foltowing:

12'1 As per the provisions of section 145(3), the books of accounts of theassesse can be rejectedonly under the fo owing 3 clrcumstances:

Where the Assessrng Orfcer ls not safis,?ed -

' About the correcrness or compreteness of the accounts of rhe assesse,. or' where the method of accounting provided in has not been regurarty fortowed by the
assesse,. or



. lncome has not been computed in accordance with the standards notifred.
12'2 lt is not open ror fhe Assessing officer to reject the resu/rs as per his whims an(t fancies forreasons not falling within the scope of 145(3)

12'3 The Assessing otricer without bringing on recotd rhe reasons fot not accepting the auditedaccounts cannot reject such records and goin the expedition of estimation ri e-"I r.rr.
12'4 ln any case, an opportunity of being heard has to be given torhe assesse and a speaking orderhas lo be passed indicating that books are p*po"",d ii o" n1"a"a u / s lasd)l"ir p*c"edingwith the estimation of profits.

1 2'5ln light of the above fhe Assessing officer has ened in proceeding with the estimation of profits.
12.6Reliance is placed on ceftain judicial pronouncements as under:

ln lro v. Bothra tntemational [2008] 117 TTJ (Jd.) 672 it was hetd that where the A.o taid nomateial on rccord to suggest lhat therc had been any supptession of income nor that the appeltantcanied any activity outside the books, merely because of decline in Gp rate, books of account couldnot be rejected.

ln Delhi securities pnhters v. Dy. ctr [2007] rs sor 3ff @ethi) it was herd that rejection of booksof account merely because appellant has not maintained stock register, without pointing out anyspecific defects in books of acaunt of any nature whatsoever, could not be said to be justified. suchadhoc addition rs a/so unsuslaila ble in view of the decisbn of the Hon,ble High court of Gujarat inclr vs. sanjay oH cake /ndusrnes (2oos) 1g7 crR (Gu) s20 wherein it was herd that the A.ohaving not pointed out any specific omlssron or suppresslon in lhe assessee,s books of account norlhe excrse or sales tax authoities having found any dis;crepancy or irregularity in the maintenance ofstock and records, addition made on account oi suppressed prcductjon and sa/es coutd not besustarired.

Reliance is arso placed on Arup Kumar Hazra v. t.T.o. in r.T.A. No. 23gs/Kot/20r 7 wherein it washeld as under:

'4. After heaing ival submission, l find that lhe Assess/ng officer has made the addition onestimate basis, without distutbing the opening stock, purchase and sa/es and closing stock of HighSpeed Diese/ an d Motor spirit. The books of accounts of the assessee have not beJn rejected. Thefact is that the assessee had maintained books of accounts and these were duly audited u/s 44AB ofthe Act. The purchases made by rhe assessee by the assesse e of Motor spirit and High speed
Diesel are only from tndian oit corporation Ltd. The tubicants were purchatsed from Hatdia loC
Employees' welfare co-operative credit society Ltd. All the purchases were made through proper
banking channels. Ihe sa/es were made in cash. The ld. D/R, does not dispute the fact that there
would be shortage of stock in this line on ac@unt of spitlage and evapontion lhrs fact is a/so
recognized by the Govemment of lndia. Ihe Assessrng Officer has not found or pointed out any
discrepancy in the books of accounts. When the books of accounts are not rejecied, the Hon,bte
calcutta High court in the case of swadeshr commercial co. Ltd. vs. clr (lrA No. 21g of 2oo1
dt.18/12n008) (cal), held ,hat gross ptofit cannot be estimated. rhe Assessing officer has no



evidence to come to a conclusion that the assessee had earned undisctosed proftt. The entireaddition was made on surmrses and conjectures.- iJ"n otn"nnire, r find that the assessee ,asexprained the rssue with facts and figures.'unaer tnese aas and circumstances, the addition madeby the issesslng Omcer as sustained by the U. Ct4i1 is taO in taw.,

'J;jirll 
submitted that merctv /ow Gross proftt ratio cannot be a ground for rejection of

13.1 ln support reliance is ptaced on the following cases:

x::::-Ailahabad 
High court in rhe case of ctr vs. M / s BarabhDas & sons has a/so observed as

'lt may be mentioned that the Ao has reiected the books of accounts solely for the reason that theassessee have shown the tower N.p. Rate. Duing the assessrnenr year under consideration, noother defect was mentioned. tt may atso o" 
^.rtaira-tnat the hwer profit shown bythe assesseeby itself cannot be a ground for reiection of the books ol accounts resufts, as per the ratio taid downin the following cases: -

1. NamasiVayamChattior vs. CtT, (1960) J9 /fR f79 SC;

2. Pandit Bros vs. CtT, (1954) 26 tTR 159 (punj.);

3. VeeiahReddiar (S) vs. CtT, (1960) 38 tTR 152 (Ker.);

4. lntemational Forest Co. ys. ClT, (1975) tO1 ITR 721(J&Kf

13'2ll is well settled law thal merely on the ground and reason of low Gross profit/Net profit, theAssessrng Officer cannot reject the audited reiutts.

13'3 There can be vaious reasons as to why the business may end up havrng /ossev /ess er profits.
13'4 The Assessrng officer has to bing on record fho reasons why he presumes that the actuarprofts repoied are inconect and cannot be relied upon.

13'5 A mere compaison of profitabirity of various years/ phases rs nor a sufficient ground.

13'6wthout preiudice, to ab?u_e submlssrbns in any case if books are rejected and lheAssessingofficer has estab/rched that Gp rate shourd be 1s%, then he should have appried the same rate fotall phases including phases where Gp % rs as high as 40%. rhe Assessrng officer cannot appry theGP %o inconsistentty. ln such case the protits shoitd get revised downwards.

13'7The Leamer Assessrng ofrcer has failed to appreciate as to what a busrness man of anordinary prudence look or aim at. He many a times take a broad iew of its overalt business (i.e aphases ln our case) profits rather than proiect wise. out of many projects undertaken some projects
may not resuft in gad proftts as compared to otherc. But for the continuity of the business he has locontinue and fulfill all its commitment to a particutar project.

13-8The appellant firm has arso out of many phases, onty in respect of phase vfi, the actuar



profitabirity eamed is /ess as compare d to others. Neverrhelesg each phase is independent andprofits of such phases cannot be adopted as yardsticl</benchmark to proceed wrth estimation ofprofits for the phase which has low profits.

11. Adoptton (Actmtsslon) of ptottt U/s Actual prcftt:

14.1 The Assessing Officer has erred in
admission/estimation of profits and actual profits

understanding the difference between adoption/

14'2 ln case of real'estate development where the ampletion of the project takes several years theactual proftt can be compute.d onry at the end of the project. Af this stage i.e. at comptetion, theaclual costs incurred over the yean and actual sales revenue can be coRRECTLy catculatedbased on ACTUALS ftom the books of accounts.

14'3 However, in all ea ier years i.e. all years other than the year in which the project is completed,actual profits cannot be determined- For determining actuat profits one needs to wait till the end ofthe proiect' Theretore lhere anses a need for ESTlinrtou ot proms during lhe development peiodso that iname can be decrared year upon year and taxes paid nther than pay the taxes onty at theend of the project. This pincipre is laid down under vaious judiciar pronouncements.

14'4 once the proiect is complete the needlscope of estimatlon ceases lo exrst At the end of theproject the actual profrIs get determined.

14.5At this point, it is imporrant to note that estr,mares are onry best judgments and arc notsacrosancL The actuals may be different than the eslimares. rhrs rs because of the fact that thesea/ways axisls an element of unceftainty while catrying oul assessrnen t of estimates. Eslrhafescannot always take into consideration att possible future unceftain events which may or may nothappen.

14'6 lt is peftinent to note that in the presenf case, fhe assesse has been estimating theGross proli.t
for all its phases and declaring proftv?osses over the duration of the project aN not postponingsuch decraration tilr the end of the paed, For the running project/phases some erement ofestimation is involved for declaing year wise profitMosses. such esri,lnares are subject to revisionfrom time to time based on the changes in circumstances and on happening of vaious events.However, once the proiect/phase is completed what gets reported is the actual prortvlosses andlhere lb no reason left for such estimation.

14'7 The Issessrng Officer has ened in trying to estimate the profits for phase vll which is a
completed phase- The actual resutts w.r.t to sales revenue and cosrs incurred are available with the
Assesslng Offcer.

14'8 Jusl because the prolits are low in compaison with other phases lhe Assessing officer cannolproceed with the estimation of profits. Ihe Assesslng officer is duty bound ,o asless based on
Actual results.

14'9 ft is peftinent to note that the longer the peiod for which estimate is to be made the greater is
the uncertainty assocrbled with such estimation. The Joint Development Agreement for phase Vlt



was executed in the year 2007 and got compreted in 2017. 10 yearc is a very tong period of time tobe able to assesVesli,.mafe accuratety.

14'101n respect of the said Phase vtl, fhe assesse had made an initiar estimate of profitability @
:iJ.ii;Z;::#:;: was made keepins in mind the co)anionsrcircum,n"i"r" ,r,r, p* vaited at the

14'11The assesse atso staied decraing estimated profits @ 10% for initiat years. However, as theproiect proceeded furlher and reached an 
"ar"n"[ "trg" there was no visibitity of fudher profits.Due to the time/cost dleffuns the phase nro i"i"-i.n-visible. ln theintercsi of compteting theproject sales were made at lower rates to generate-c.sh' now"-

l4l2Attention is arso invited to crause 4r of the Joint Deveropment Agreement (JDA) whichprovides for a penalty crause in case of deray in completion of the project @ Rs.5,000/_ per monthfor each tesidential unit not completed wrthin'sa monin p,fus 6 months grace-fro, tii aate of receiptof sanction/permr'ssrbn. rhe permr'ssrbns were received in December 200g. The assesse lyasbearing a huge isk of the JDA being cancelled/huge penatties being levied and therefore wanted tose/i as soon as possrbie and avoid heavylosses.

14.13 By the end of the project the actual profits stood at only 4.160/o.

14.14Merely because the profits 
-are 

row, rf is nor open to fhe Assessrng officer to proceed forestimation where there exists no fufther uncattainty and al actuar resurts are avairable.

14'15 Estimates are required only when there is no actua! data or where there are some uncertainfttture events which are to be faclored in.

14'16 lf generatlcasual/rcutine obseuaaons of the Ao are to bo @nsidercd as mateial evrdence forthe puryose of fnming an assessrnent, tlrc Ao stntt have blanket and arbitrary powers to dispose ofthe scrutiny assessments accotding to his whims and fancies which ls not tne'spirii or the circularsissued by lhe Board on srutrny asessmenf. An assessme nt cannot be made arbitraily aN in orderthal an assessm ent can be susrained, it must have nexus to the mateiar on record. (ctr v. MaheshChand [1983] 199 trR 24t,24s (Ail).

15. llechanical mannet of esfimafng Gross profit lo wiahout epptying mind:

1 5'1 without prejudice to other submtsslon, it is submitted that even if the contention of theAssessrng officer is to be accepted that there is a need for rcjecting the book resutts,lhe Assesslng
ofricer has to proceed with a best judgment assessment as p rescribed u/s 144.

15'2 While doing such a best iudgment assessmenl arl m ateial facts and data shoutd be considered
while completing the assessrnent.

15'3 The assumpllons used by the Assessrhg Officer shatl be consistent, comparable, retiable, fit
and appropiate to the facts of the case.

1 5.4 The Assessrhg officer has adopted Gross profrts % as 1s% for the purpose of computing the
profits of Phase V//' Ihe Assess ing officer has anived at this 15o/o Gross profit rate by tooking at the



profitability of other phases undeftaken by the assesse.

15'5 However, the Assessrhg otricet has ened in adopting 1s%o Gross prof nteas ptase vll is notcomparabre with the other phases unde,Taken by the assesse. rhe Assessin g officer faited toappreciate the differences between the phase vrt and other phases and fhus has faited tounderstand the various phases are not comparuble with Phase v . ln this regard following salientpoints are submitted for your consideration.

a. Phase vll has been undeftaken by the iftue of a Joint Deveropment Agreement which wasexecuted in 2007 The land of Phase vlt does not betong lo ,he assessee. whereas for all otherphases undertaken, the assesse is the owner of the land. The profttability of a pure Developer under
JDA cannot be compared with profitabitity of a land owner cum Developer.

b. Joint Development Agreement for phase v was entered in z00r and the pemissions for
development were received in December 2008. As per the clause 41 of the JDA, the timetine for
completion of the proied was 36 months plus 6 months grace trom receipt otpermrbsrons. Such timepeiod lapsed by June 2012. Beyond such time for any detay a penany of Rs. s,000/- per month per
unit would be leviable.

c' Due to poor economic conditions post 2008 financial meftdown, lhe assesse was not able to
market the proiect and effect salas. Ihe assasse was able to effect lsl sa/es only in Ay 2o1 2-13. By
such time, the time allowed under the Joint Devetwment Agreement was almost nearing
completion.

d' Due to paucity of cash flows the assesee had no option to but to se the units fallingto its share on
thin/no margins.

e. The main intention was to genente the funds fhrough sa/es and complete the project as soon as
possib/e so that the penalties as anvisaged in the Joint bvelopment Agreement can be avoided/
minimized.

f. lt is wrtinent to note that the ass€ss€ was in no such crlntpulskn in other phases undertaken by it
as the land was owned by fhe assesse. Ihe assesse could wait and hold the inventory tilt it could
realize decent sa/es pnces.

g. Thusthe profitability of olher phases cannot be compared with that of Phase Vll. Ihe Assessrng
Officer therefore has failed to identify a comparable/simitar tike project for aniving at the estimate of
profitability.

15.61n the case of commissioner of lncome-tax vs. Paradise Holidays (Del.) (Hc) [2010], 3zstrR 13
(Del.). ln this case, the Hon'ble Delhi High Court has held as under:

"The accounts which are regularly maintained in the course of busrness and are duly audited, free
from any qualification by the auditors, should normally be taken as conect unlessthere are adequate
reasons to indicate that they are inconect or unreliable. The onus is upon the Revenue to show that
aither the books of account maintained by ,he assessa were inconect or incomplete or that the
method of accounting adopted by him was such that true profits of lhe assessee cannot be deducted



therefrom."

16. Estimation of Gross profit
repotling of expenditure.

without identilying any short reporting of sares/excess

16'1The Assessrng officer has compreted the assessmenl by a dopting the Grcss ptofit rate @1s%for phase Vil and disresarding the actuat nirir"il ii*.
16'2 ln essence the view of lhe Assessrhg ofiicer is that the actual profrts as shown in the auditedbooks of accounts is under repotted by 1,40,g2,2g6/_.

16'3ll is pedinent at this poinl to understand that under reporting ol profits could take place only if
a. There was non-recordinglshort recording/under repoding of sales revenue or,

b. There was excess reporting of expenses.

16'4ln the case of rhe assesse duing the course of lhe assessmen t proceedings not a singreevidence was identifiedrfound by the Assessing oicer wnich could suggest any shott/excessrepofting of sales /expenditure.

16'5 Duing the course of assessmenl various information such as month-wise expenditure,wo*-in-progress, crosing srock, Gp anarysis, sundry debtors and creditors confirmation,copy of banksta'emenls' ledger/bitls for expenses above 1 lakh, sales details, advancesreceived etc. were ca,edfor and verified. Not a singte defect/inconsistency wasidentified.

' 
6' 6 ,t ,s arso perrinent to note that duting the assessmen, pr*eedings of the immediaterypreceeding year i'e' AY 201617, similar information was calted for and examined. Detaits ofsubmr'ssrbn werc made with regards to low GP for Pha* vll and the loss tepo ed. rhe assessmenfwas completed by accepting the income retumed by lhe assesse. No additions were made. The factthat the profrtability is row for pha* vil was eximined and acepted by the Assessrhg offcer.Based on the same sef of facts fhe Assessrng fficer is exqcted to form same opinion and notchange the opinion.

16'7 without binging on record any evidence of indicating how the profirs are under reported, the
Assessi'ng officer cannot proceed lo esti,Tnate Gross profl just because lhe Gross profit in the
opinion of the Assessing officer appears to be low. Therefore fhe assessmen, is bad in law.

16'8ln a case where the transactions of the appetlant have been accounted, documented and
supported by the mateial evidences for deiving logical conclusions, without proving fatsity of the
same, adhoc additions/disallowances shoutd not be made by the Ao in a routine manner merely on
presumption, probabilities, susplbion and surmises since the same action of the Ao degenerates the
spirit for which the qualily assessmenfs were emphasized by the Board. (Mukesh R M;rofia v. Addl.
CtT [2006] 6 SOT 247 Mumbai).

/7. Assessrng ofricer trying to disturb the previousty compteted assessrrrerrts Dy /e-
estlmatlng Gmss Prollt oa enfre sales proceeds slnce inc eptlon of phase vll.



17'1 Duing the Asst year 2017-18, fhe sa/es revenue of Rs. g0,00,000/- was rcpofted. rhrs facr rsaccepted by the Assessing Officer and there ls no dr.spule as to sales rcvenue.
17'2 A show cause notice was issued seeking repry why the profits for the project shoutd not be re_estimated @ tSgi instead of 4%o.

17'3 A detailed repry was submitted but the reasons were not considered by Assessrn g oficer.
17'4The assessmenl was completed by the re-estimating the profits @ 15% instead of actual protitof 4%' while completing fhe assessmenf the Assessr,:ng 

-officer 
applied the rate of 1so/o on the entiresa/es proceeds of phase Vl! since inception.

17 'Swithout preiudice to other submrisslons, lr ls submrtted that lhe Assess ing officer has erred inapprying Gross proft rate of 15% o!1 entire rifetime sares prcceeds of Rs 112,99,50,910/-. By doingso lhe Assessln g officer has completely disregarded the assessmenfs canied out for previous AsstYears and where the claims of the assesee iave been accepted with regards to cost information,sales infomation, row Grosslroft etc. tt is not open for fhe Assessrn g officer to catry out in a wayre-assessmenl for previous Asst Years in guise of trying to re-estimate Gross prol?t for a comptetedproject.

17.6 lt is pertinent to note that duing the Assf y6ar 2016-1r, fhe Ass'ssrhg orfrcer hasassess'd
our claim ofloss ofRs 1o,1o,g2o/- of Phase vll and afrer due examination our claim was a owed.

17.7 The Assessi'hg officer is duty bound to consider the previousry compreted assessmenrs
especially where the cosl and sa/es are not rcsticted to one Assl year instead ihey arc spread overmuftiple years.

/8' Submrbsrbns in response to Show cause notice is not accepted by lhe Assess,h g officer as in
his view the dorng busrness @ Gross profit of 4.16% is not practicalty pGssrb/e.

18'1 lt is submitted that the view of lfie Assessrhg Officer is not tenable. one phase out of several
phases cannot be isolated and looked at for determining the commercial viability of the busr,:ness. A
holistic view of the entire busi'hess has fo be taken into considention. For example, in order to
promote sa/es of the foolh pasle a tooth brush is given free of cost. tt does not mean it is not viable
to give the toothbrush for free.

f 8'2lhe Assessing officer has no iurisdiclion in delermining the viability of the commercial decisions
of lhe assesse.

18.3 Some business dec,sions would go in favor of the entity while some may not.

18-4lf it was a guarantee that alt projects will give minimum 15% profit everyone would staft doing
o n ly real + slate d evel op me nt.

18.5 There is inherent isk in any budness. lt is not necessary that since profits are made in a
pafticular phase, profits are guannteed in alt other phases or vice-versa.

Reliance is placed on the following case laws i



1. CIT v Smtpoonam Rani (Dethi High Court) 326 tTR 223 (2010)
2. CtT v Jacksons House (Dethi High Court) lgB Taxman JSS (Dethi)(2011)
3' DCrr v Hanuman sugar M,rs (p) Ltd (Arahabad High court) (2013) 221 Taxman 156
4. Madnani Construction Corp. Ltd. v CtT (2008) 296 tTR 45 (Gauhati High Court)
5' crr v rJp state Food & Essentiar commodities(2Ol3) 39 Taxmann.com 106 (Arahabad)
6. AClr v Hitech Grain processing pvt. Ltd. (TAT, Derhi) trA No. 2BBS/De1/20r 1
7. ACIT v Ercon Composites (2014) ITAT Jodhpur 49 taxmann.com 489
8. Century Tites Ltct v JC|T (2014) 51 taxman.com 51S (Ahd. iTAT)

9. ITO v Sani Trade Agency (Ahd. |TAT) ITA No. 3524/Ahd/200t

10. ACIT v. RushabhVatika (Rajkot Bench) ITA No. 51 (RJK) Ot2O13l

Your HONOIJRS, it is pleaded to allow the appeat gnnting the retief prayed for.

5' Decision: r have considcred the submission, assessment order and proceed toadjudicate various grounds.

5.1 Ground No.l is general and does not need any specific adjudication.

5'2 Ground Nos' 2 to 4 pertain to addition of Rs. 1,40,g2 ,2g6r- madeby estimating profit
@ 15o/o of sales.

5'3 The appetlant is in the business of rear estate and recognized the revenue onpercentage compretion basis. During the year, it offered sares ftom phase _il, phase-il,
Phase-Vll and PhaseJV of its project. The Ao called for financial year wise details of profit
admitted phase wise and noted that rate of profit adopted for ail projects was .r5% whereasprofit admitted for phase-Vfl was 4.'16%. Therefore, the Ao sougtri to adopt profit rate of15% tor Phase-Vll and issued a show cause notice. The appellant explained that the Villaswere sold at row profit margin due to rack of bookings due to disturbances in Terangana.
Although initially the profits were estimated at 1o%, final profit estimate was reduced to
4'160/o by the time project was completed in the year 201617.lt was also claimed that the
assessee's books were audited. The Ao did not accept the explanation. lt was noted that
GP was admitted on percentage completion basis only for years zo13-14 and 2o14-1s and
thereafter the appellant showed losses. lt was concluded by the Ao that the assessee did
not demonstrate any reason for short admission for Phase -Vll and proceeded to estimate
GP @15% and made addition of Rs. 1 ,40,g2,286A to the total income.

5'4 The submission of the appellant is reproduced above. Along with the submission, the
appellant has enclosed details of cost incuned, wlp, opening stock, closing stock, sales



declared, profits estimated etc. for ail the cases. rt is contended that no defect has beenfound in the said detairs by the Ao and that the 
"ooition 

has been made without rejectingbooks of accounts' lt is stated that the assessee tr". orry audited lts books of accounts overthe years. The appeilant has reried on the decisioiof the Madras High court in the cse ofPr'clr vs Marg Limited daled 20.07.2017 and Kamataka High court decision in the case ofclr v. Anil Kumar & co. (2016) 386 rrR 702. rt has arso submitted that row cp ratio cannotbe ground of rejection of books of the assessee. The appelant tas aLo llestioneo ttreadoption of profit as against the actuar prorit. rt has arso contended that the Gp has beenestimated in a mechanicar manner without apprying mind and without identifying any shortreporting of income or excess reporting of expendlture. The onry reason for not acceptingthe submission of the appellant by the Ao was that doing business @ 4.16%Gp was notpractically possible as per the Ao' The appellant has stated that the Ao has no jurisdictionto question the commercial viability of the decisions of the assessee.

The appeflant has arso pointed out that the Ao has appried Gp rate of 15olo on rifetimesale proceeds of Rs. 12,gg,50,g10r which disregards the assessments canied out in earrieryears' lt is also stated that the Ao accepted claim of loss of Rs. 10,10,320/- for phase-Vll inAY 2016-17.

5.5 lhave considered thesubmissions of the apperrant. The Ao has adopted Gp of .r5%
in respect of sares of phase-Vlr, noting that the p#t .ho*n at 4.16%was ress as comparedto other phases of the project. whire computing the new profit, the Ao has adopted sares ofPhase-Vll at Rs. i 2,99,50,910/- whereas ,r p"i th" appeilant, the sares during the year wasRs. 80,00,000/- onry and that the Ao adopted rifetime sares of that phase and taxed Gp onthe same during one assessment year i.e. A.y-2017-1g. The appeflant has objected toestimation of profit without pointing out any discrepancies and rejecting the books.

It is seen that the Ao has not accepted the reasoning of the appeflant for row prorit. Atthe same time, it is proved that the books of the appelrant are audited and no defects have
been found. I am in agreement with the contention of the appelrant that in the absence of
any substantial defect in the books, the Ao cannot reject the results as per audited books
and resort to estimation of profit, simply because the profit is low.

It is also noted that the sales of phase-Vll during the year were only Rs. E0,00,000/_
whereas the Ao has estimated profits on sales of Rs. .12,99,50,910/-. No reason for the
same i.e. for tiaxing entire profit in one year has been given in the assessment order. This
approach of the AO overlooks earlier concluded assessments.

ln view of the above and after careful consideration of the submission of the
appellant, it is held that the addition made by the AO is not sustainabte and it is accordingty
directed to be deleted. Ground Nos. 2 to 4 are accordingly allowed.



6. ln the result, the appeal is allowed.

Commissioner of lncome-tax (Appeals)
lncome Tax Departunent
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