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02.06.2011

To,
The Additional Commissioner of
Customs, Central Excise and Service Tax,
Hyderabad -ll Commissionerate,
3'o Floor, Shakkar Bhavan,
L.B.Stadium Road, Basheerbagh,
Hyderabad - 500 004

Dear Sir,

Sub:

Ref: Proceeding under SCN OR. No.51/2011- Adjn.(ST) Gr.X dated
23.04.20'l.1 issued to M/s. Greenwood Estates, Secunderabad.

We have been authorized to reply and represent M/s. Greenwood Estates,
Secunderabad for the above referred Notrce. We herewith submit the Reply to the
subject SCN, Aulhorization letter and subject SCN.

Kindly acknowledge the receipt of the above.

You
Fo Associates
c tants

s

Submission of Reply to SCN.
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L BEI.ORE THE OT'PICE OI. THE NER OI..CUSTOMs- CENTRALcoM o
E'(CISE AND SERVICE TAX..HYI'ERABN)- II COMMISSIONERATE.3rd

L.B R
HYDERABN)-5OOOO4 j

;
Sub: Procoedlnpe under SCN O.R No. 6I 2Oll-Adin.l Gr.X datedsTI
23.04.2011 leeued to M/s. Greenwo Estates. Secunderabad.

we are authorised to represent M/s Greenwood Estates (hereinafter referred to

as Noticee), secuqderabad vide their authorization letter enclosed along with

this reply.

BRIEF TACTS OF THE CASE:

1. Noticee is registered as service providers under the category.of under the

category of "Works Contract Service, with the Department vide

Registration No. AAHFGOT 1 IBSffiO l.

2- The Noticee provides construction services to various customers. Noticee

is engaged in ttre business of construction of residenlial units. Noticee

had undertaken a venture by name M/s Greenwood Estates towards sale

of land and hgreement of construction pertaining to tJ e period Januar5r

2O10 to December 2010.

3. In respect of the residential units constructed and sold two agreements

were entered into by the Noticee, one for sale of the undivided portion of

land and.the other is the construc[ion agreement.

4. Noticee Initialty, upto'December 2OO8, when amounts were received by

the and eventhough there was a doubt and lot of confusion on the

applicability of service tax the appellant paid service tax in respect of the

receipts of construction agreement. Later, on the issue of the

clarification vide the circular No. lO8/02/2OO9 dated 29.01.20O9 by the

department, the customers of the dppellant, stopped paying the service
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tax an{ accordingly appellant was forced to stop collecting and
discharging service tax liability on the amounts collected in respect of the

construction agreemenf as they were of the bonafide betief that they were

excluded vide the personal use clause in the definition of residentiar

complex

8' The Department initially issued a show causd Notice No. HepoR No.

77 /2olo-Adjn(sr) for the period JanuarJr 2oo9 to December 2oo9 and

the same was adjudicated and the Noticee has preferred appear and the

the same has been adjudicated and confirmed vide OIO No: 47/2O10_ST

dated 24-11-2OlO. Subsequenfly, tJ e Additional Commissioner has

issued h tlre subject periodical show cause notice dated. 2}.e4.2orL to

the Noticee to show cause as to why:

i. An amount of Rs.48,OO,g91/- payable towards Service Tax,

Education Cess and Secondar5r and Higher education cess should

not be demanded under. sectionT3(l) of the Finance Act,l994

(hereinafter referred to as the Act) for the period January 2O1O to

December 2O1O;

ii. Interest on the above should not be demanded under section 75 of

the Act;

.iii. Penalty under sections 76 of the Act should not be demanded from

them.

iv. Penalty under seclions 77 of tJle Act should not be demanded from

them.

In as much as:

a. The Notice is issued demanding the said Service Tax on the amounts

received towards agreement of Construction executed with varioUs
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customers in- respect of noticee's venture viz. M/s Greenwood Estates.



Since the amounts received are for the services rendered prior to the

amendrnent of Finance Act, 1994 in the Budget 2O1O, should be liable to

pay tax @ ol 4.12o/o under.the category of Works Contract Service.

b. There exists service pr6rid". and service recipient relationship between

the builder/promoter/developer and the customer. Therefore, such

services against agreements for construction invariably attract service

tax under Section 65llO1zzzzal of the Finance Act, 1994.

SUBMISSIONS:

1. The Noticee submits that the impugned Notice was passed totally ignoring

the factual position and also some of tJle submission made and judicial

decisions relied but was based on mere assumption, unwarranted

inferences and presumptions. Supreme Court in case Oudh Sugar Mills

Limited u. UOL 1978 l2l ELT 172 (SC) has held that such impugned order

are not sustainable under the law. On this count alone the entire

proceedings under impugned Notice requires to be set-aside.

2. The Noticee submits that for the service tax to be applicable the apart ftom the service,

taxable object definition also has to be satisfied. In the instant all residential constructions are

not taxable but only construction of residential complex is what is intended to tax. Therefore

the definition of the residential complex has to be satisfied in order to apply service tax.

3. The definition of residential complex mentioned in section 65((9Ia) states

that where such a complex is for personal use then no service tax is

payable. The definition is extracted below:

'residential om7tlexo m.eans'an1 omplex compri,sing of_

0 a buildirtg or buildings, lwvitg more tlwn twelue residential units;

(it a common area; and

(iit) ang one or more of facilities or servi@s such as park, lift' parking

spaee, communitg lwll, @mmon uater sttpplg or efJluent treatment sAstem,

located within a premises ond tle lagout of sach preinises is dpproued bA an

.z



autt@ritg under anA law for tle time being in force, but does not incfude a

amplex which is an structed bg a person directly engaging any other person

foi d'esigning or plannbtg of the tagout, and tle construction of srtch complex

is intended Jor personal use cs resld,ence by such per.son.

Erylanation.-For the remoual of d.oubts, it i.s herebg declared. that for tle
pufposes of thi.s clause,-

(a) "personal useo includ,es permitting the complex for use a_s resid.ence bg

another person on rent or witlwut conside:ration;

(b) "residential unit" mea ns a single Lause or a single apartment intended for
use as a plae of residene;

4. Without prejudice. to the foregoing Noticee submits that the sarne was

clearly clarified in the recent circular no. LOS l O2l2OOg -ST dated

29.O2.2OO9. This was also clarifred in two other circulars as under :

a. F. No. Bll6{2OO5-?;RU, dated 2Z-7-2OOs

b. F. No. I32/3512OO6-TRU, dated l-8-2006

5. Noticee submits ttrat non-taxabitity of the construction provided for an

individual customer intended for his personal was clarified by TRU vide its

letter dated F. No. BI/6/2OO5-TRU, d,ated, 27-7-20O5 (mentioned above)

during the introduction of the levy, therefore the service tax is not payable

on such consideration from abinitio.

Relevant Extract

"73.4 Houeuer, resid.ential amplex lnuing only 12 or less resid.ential units

utould not be toxable. Slmllarlg, resldentlq.l comlrlc;x cortstr.tl,cted bg an

trtdlvtdual, urhlch ls Tntended Ior petsona;l use rzlr resldence and ts

constttcted, bg dhectlg anta,lltng serulces o! o. constructTon sen,dce

proalder, ls cLso not covered, und,er the scope o:f tle sertlce tax o;nd

not tqxable"



6. Noticee furthef submits that the board in between had clarified in an

indicative manner that the personar use of a residential complex is not liable

for sewice tax in t.I.e circular F. No. 332/3s/2oo6-TRU (mentioned above),

dated 1-8-2006.

2 Again will seruie tox be

applicable on tfui same, in

case le cp,nstructs

ommercial omplex for

himself for putting it on rent

or sale?

Commercial complex 
.does 

not fall

within tLe sape of "resid.ential

complex intended for personal use".

Hene, seruie provided for

construction of mmmercial complex

is leuiable to seruie tax.

Will the unstruction of an

indiuidual hbuse or a

bungalou m.eant for

iesi.dene of an indtui.dual

fall in puruieut of seruie tax,

is sq uhose responstbilitg is

tlere for pagm.ent?

Cbnfted uid.e F. No. 81/6/ 2005-

TRU, dated 27-7-2005, tlat

residential cortplex constructed bg

an indiuidua| intended for personal

use as residene and anstructed bg

directly abailing serui@s of a

a nstruction seruie prouider, is not

liable to serui@ tax.

7. Board Circular No. LOa/2/2OO9-S.T., dated 29-l-2OO9 states that the

construction for personal use of the customer falls within tl.e ambit of

exclusion portion of the definition of the "residential complet' as defined

u/s 65(91a) of the Finance Act, 1994 and accordingly no service tax is

payable on such transaction.

Relevant extract

Further, lf the ultTrndte outnet enters Tnto a contro.ct for

coruttructlon oJa rcsldentlol contglrx wlth a



pronoter/butlder/deteloper, who hi.linself provtdes sentlce o! design,

pltnnlng qnd. cortstt'ttctlonl and afier such conitrttctTon tlrc ultlmate

owne.. receloes such ptopertg for hts personol use, then such acttaltg

would not be subJected to senice tang because thls case would tall
under the exclusTon prodded ln the detlnitTon oJ 'resldential

cotrytlext...D

8. Noticee submits that with the above exclusion, no service tax is payable at

all for the cbnsideration pertaining to construction service provided for its

customer and accordingly the SCN is void abinitio.

9. Further the notice has bought a new theory that the exemption for personal

use as stated in the defrnition would be available only if the entire complex

is for personal use of ONE person. The noticee wishes to state that while

interpreting the law no words should be added or deleted. The law should be

read as it is in its entirety. The relevant part of the circular is as under

"...F\trtler, if the ultimate otaner enters into a contract for onstruction of a

residentiol complex uith a prbmoter/ build.er/ deueloper, who himself prouides

seruie of design" planning and. construction; and after such construction tle

ultimate oumer reeiues such propertg for his personal use, then s.rch actiuity

would not be subjected. to seruie tax, becouse this case utould fall under tle

exclusion prouided in tle deftnition of 'residential complex'..."

10. The noticee.wishes to highlight that neither in the defrnition nor in the

clarification, there is any mention or whisper tllat t]le entire complex should

be used b5r one person for his or her residence to be eligible for the

exemption. The exemption would be available if the sole condition is

satisfied i.e. personal use. And such personal i.rse, either by rine ferson or

multiple person is irrelevant.

1 1. The noticee submits the preamble of the referred circular for

t

understan what issue exac tly the board wanted to clariff. The relevant

a
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' pdrt of the said circular (para l) is extracted hereunder for ready reference.

"....Doubts traue arisen regarding tle applicabitity of servie tax itt a case

wtere d.euelopdr/ buiLder/ prombter enters . into an' agreement, with the

ultimate oumer for selltng a duefllng unlt tn a resld,entlal complex at

ana.stage of onstruction (or euen prior to that) and who makes construction

linked pagment..." (Para l)

12- The noticee submits trrat. from the above extract, it is clear that the

subject matter of t.I'e reierred circular is to cla-rify ttre taxability in

transaction of dwelling unit in a resideritial complex by a deveroper.

Therefore the clarification aims at ctarifying exemption of residential unit

and not the residential complex as alleged in the notice.

13. The noticee submits that it is important to consider what arguments are

considered by board for providing this clarification.. The relevant part as

applicable in the context has been extracted as under for ready referencd.

"..,1t has also been argued tlnt euen if it is taken that seruice i.s prouided to

the anstomer, a slngle resldentlal unlt bougltt bg the.lndlaldual

custonter uould not fall in tlie definition of 'residential amplex, as deftned

for tle Wrposes of leug of seruice tax and hene construction of it utould not

attract seruice tax...b (Para 2)

L4. The noticee submits that the argument is in context of single residential

unit bought by the individual custome r and not the transaction of

residential complex. The clarifrcation has been provided based bn the

examination of the above argument among others.

15. The noticee submits the final clarification was provided by the board

based on tJ:e preamble and the arguments. The relevalt portion of the

circular is provided here under for the ready reference.

"... fhe matter lws been .examined bg tle Board. Generolty, th" initiol

agreement betueen tte promoters/ builders/ deuelopers and the ultitnate

,

t

,

,olDner Ls ln nature of 'ogreem.ent to sell'. Such a co.se, as per the



pYoui.sions of the TransJer of Propertg Act, d.oes not bg itself create ang

interest in or charge on such propertA. The property remains under the

otanership of the seller (in the instant cose, the

promoters/ builders/ deuelopers)l. It is onlg after 'the 
compldtion of the

anstruction and full pagment of tle agreed sam ttwt a sale deed is exeanted

and onlg then tle ounership of the propertg gets transfened to tte ultimate

I

ounen Th.oefore, ang seruie prouided by such seller in connection uith the

construction of residential amplex till tle execuhon of such sale deed" uould

be in tle nature of 'set!-siruie' and ansequentlg would not attract seruice

tax. F\rtter, if tle ultimate otaner enters into a contract lor constructlon o;f

a resldentlal corryilesc uith a promoter/ builder/ deueloper, utho himsetf

provides seruie of desigra planning and construction; and after such

construction tle. ultimate ou.tner reeiues such propelg for his persanal use,

tlen such activitg would not be subjected to seruie tax, because this case

utould fall undei'the exclusion prouided in tle definition of 'residbntial

corhplex'. Hotaeuer, in both these sihtotions, if seruies of ang person like

contractor, designer o.r a similar seruice prouider are receiued,. then such a

person uould be tiable to pag' seruie tax..." (Para 3)

16. The noticee submits that tJ:e clarification provided above is that in the

under mentioned two scenario service tax is not payable.

a. For service provided until the sale deed has been executed to the

ultimate owner.

b. For service provided by entering into construction agreement with

such ultimate owner' who receives the constructed flat for his

personal Llse. '

L7. The noticee submits that it is exactly the facts in their case. The frrst

clarification pertains to consideration received for construction in the sale

I



deed portion. The second clarifrcation pertains to construction in the

construction agreement portion. Therefore this clarifrcation is applicable to

them ibid.

18. The impugned notice has very narrowly interpreted by the department

without much application of mind arid has concluded that if the entire

complex is put to personal use by a single person, then it is excluded. The

circular or the definition does not give any meaning as to personal use by a

single person. In fact it is very clear that tJre very reason for issuance ofthe

circular is to clariff the applicability of residential unit and not the

residential complex.

19. Where an exemption is granted, the same cannot be denied on

unreasonable grounds and illogical interpretation as above. In the defrnition

" amplex uhich is ott-structed bg a person directlg engaging ang otler

person for designing or Planning of tte lagou| 
.ottd .tle 

con'struction of such

amplex is intended for personal use as reside.ne bg suchperson. " since

the reference is "eonstructed by a person" in the definition, it cannot be

interpreted as "complex which is constructed by oNE pereon....." similar

the reference "personal use as residence by such person" also cannot be

interpreted as "personal 1se'bV 
ONE persons" Such interprqtation would be

totally against the principles of interpretation of law and also highly illogical.

20. Noticee submits that with the above exclusion, no service tax is payable

at all for the consideration pertaining to construction service provided for its

customer ltrd accordingly the SCN is void abinitio'

2t.Wit]routprejudicetotheforegoing,noticeefurthersubmitsthevarious

decisiont]rathasbeenrenderedrelyingontheCircularl08areasunder

a. M/s Classic Promoters and Developers, M/s Classic Properties v/s

9CE Mangalore 2OO9-TIOL- 1 1 O6-CESTAT-Bang'

b. M/s Virgo Properties Pvt Limited Vs CST, Chennai (Dated: May 3

,

20 o) 20 1 O-TIO{,- 1 l42-CESTAT-MAD'



,

c. Ardra Associates Vs. CCE, Caticut - [2OO9] 22 STT 45O (BANG. -

CESTAT)

d. Ocean Builders vs Commissioner of C. Ex., Mangalore 201O (019)

STR 0546 Tri.-Bang

e. Mohtisham Complexes Pvt. Ltd. vs Commr. of C. Ex., Mangalore

2oo9 (616) srR 0448 Tri.-Bang

f. Shri Sai Constructions vs Commissioner of Service Tax, Bangalore

. 2OO9 (016) STR O445 Tri.-BanC

22. Based on the above the noticee was of the bonafrde belief that service tax

was not payable and stopped collecting and making payment. Hence where

service tax is itself not payable then the question of non-payment raised by

the scN is not correct and the entife scN has to be set aside based on these

grounds only.

23. Further the noticee submits that in the Finance Bill 2O1O there was an

explanation added to the section 6;lLo,llzzzhl of the Act where the taxable

service construction of residential complex is defined. This was the frrst time

the deeming fiction of the service provided by the Builder was bought into

the tax net. (prior to this only contractors were taxable) ln this respect, in

tl.e clarification issued by the TRU vide D.O.F. No.334/1/20IO-TRU dated

26.02.2010 it was stated that in order to bring parity in tax treatment

among different practices, ttre. said explanation was inserted. The circular

also clarifies that by this explanation the scope has been enhanced. This

gives tJre conclusion of tl.e same being prospective and also clarifies that tl.e

transaction between the builder and buyer of the flat'is not taxable until the

assentwasgiventotheBill.Hencethisshows'thatthetransactionin

question is not liable to service tI* fo. tf," period of SCN'

24. Further Notifrcation No. 36/2O10-5T dated 28.06.2010 and circular no'

I

n

D.O.F.No. 34/O3/2O IO-TRU dated Ol.O7 .2OlO exempts the advances

a



r6ceived prior to O 1.O7.201O, this itself indicates that liability of service

started for the construction provided a-fter 01.07.2010 and not prior to that,

hence there is no liability of service tax during period of the subject show

cause notice

2:... Without prejudice to tJre foreloing, Noticee submits that in a recent

Trade Notice F.No. VGN(3O)80/Trade Notice/10/ Pune, the 15h Feb, 2011

issued by ttre Pune Commissionerate, has specihcally clariff that no service

tax is payable by .the builder prior to 01.07.2010 and amounts received

prigr to that is also exempted. Since the issue is prior to such date the same

has to be s€t aside.

26. Without prejudice to the foregoing noticee submits that if the transaction

is considered as taxable and there is service tax liability then the noticee

would be eligibte for CENVAT credit on the input services and capital goods

used and hence the liability shall be reduced to that extent. The scN has

not considered this and has demanded the entire service tax.

Cum tax benefit

27. Without prejudice to the foregoing, assuming but not admitting that the

service tax.is paydble as per the SCN, Noticee submits that they have not

collected the service tax amount being demanded in the subject SCN'

Therefore the amount received should be considered as cum-tax in terms of

Explanation to Section 6Z oi the Finance Act, 1994 ".ri th. service tax has

to be re-computed giving the noticee the benefit of cum-tax'

23.WithoutprejudicetotheforegoingNoticeehadsubmittedint}reirreplythe

basis on which it is evident that the circular loS l o2l 2oog-sT dated

2g.O1.2OOg states that where a resldentlal ualt is put to personal use, and

notnecessarilytheentirecomplex,itwouldbeexeludedunderthetaxable

, service Construction of Complex'. Though the impugned order' without

-t



giving any proper justification and by just reproducing a part of the above

circular, concluded that the exclusion from taxable service would be

available only when the entire complex is put to personal use. The impugned '

Notice has not considered any of the points stated by them in their reply

regarding the fact that tJ:e above circular explains that personal use of a

single residential unit itself would 
.exclude' 

it from service tax. For this

reason as well ttre impugned Notice shall be set aside.

I]VTEREST..

29. Without prejudice. to the foregoing noticee submits that when servica tax

itself is not payable, ttre question of interest and penalty does not arise.

30. Noticee frirther submits that it is a natural corollary that when the

principa-l is not payable there can be no queStion of paying any interest as

' held by the Supreme Court in Prathiba Processors Vs. UOI, 1996 (8S) ELT

12 (sc).

PEIiTALTY:

31. without prejudice to the foregoing, Noticee submits that service tax liability

on the builders .till date has not been settled and there is full of confusion as

the correct position till date. with t].is background it is a settled proposition

of law that when the assessee acts with a bonafrde belief especially'when

there is doubt as to statute also the law being new and not yet understood

bythecorrunonpublic,therecannotbeintentionofevasionandpenalt5r

cannot be levied. In this rggard we wish to rely upon the following decisions

of Supreme Court'

(r) Hindustan Steel Ltd' V' State of Orissa - l97a (2) ELT (J159)

(sc)

(ii) Akbar Badruddin Jaiwani V' Collector - l99O (471 EW

'161(SC)

.t.

,
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' (iii) Tamil ttadu Housing Board V Collector - 1990 (741 EW g

. (SC)

Therefore on this ground it is requested to drop the penalty proceedings

under the provisions of Section 76.

32. Further section 8o of Finance Aci provides no penalty shall be levied under

section 76. 77 or 78 if tl.e assessee proves that there is a reasonable cause

for the failure. The notice in tlle instant case was under confusion as to the

service tax liability on their transaction, therefore there was reasonable case

for the failure tb pay service tax, hence the benefit under secLion go has to

be given to them.

33. Noticee crave leave to alter, add to and/or amend t].e aforesaid grounds.

34. Noticee wish to be heard in person before passing any order in this regard.

For M/s. Greenwood Estates.,

.t+
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R"E THE OFFICE OT'THE MMISSIO ITER OF CUSTOMS. CENTRAL
AN

R AN
ITYDERABAD.SOOOO4

Executed ttris]]- day of May, 201L at Hyderabad.

ROAI) GH

ture

For Hiregange & Assoclates
Chartered Accountants

.{{ *-t--
Sudhir V. S.
Partner. (M. Ns. 219109)

ERABAI)-II CO SSIONERATE rd

sub: proceedlngs under scN o. No. 61/2o11-Adjn. (sTf dated 23.04.2O11
issued to M/e Greenwood Eatatc6' Secunderabad'

I/We, M/s Greenwood Estates, hereby authorise and appoint Hiregange &
R".o"i"t"", chartered Accountants, Bangalore or their partners and qualified

staff who are authorised to act as authorised representative under the relevant
provisions of the law, to do all or any of the following acts: -

. To act, appear and plead in the above noted proceedings before the above

authoritiLs o, ,rry oih". authorities before whom the same may be posted

or heard and to file and take back documents'
. To sign, file.verify and present pleadings, applications, appeals, cross-

objecf,ons, reviiion, 
- restoration, withdrawal dnd compromise

applications, replies, objections and affrdavits etc', as may be deemed

necessarlr or proper in the above proceedings from time to time'
. To Sub-delegate all or any of the aforesaid powers to any other

representatfi and I/We do hereby agree to ratify and confirm acts done

by our above authorised representative-or his. substitute in the matter as

my/our'own acts, as if done by me/us for all intents and purposes'
This authorization will remain in force till it is duly revoked by me/us'

I

I the undersigned partner of M/ s Hiregange & Associates, Chartered

Accountants, dJ trereby declare that the said M/s Hiregange & Associates is a
registered firm of chantered Accountants and all its partners are chartered
Ac"countants holding certificate of practice and duly qualifred to 

-repre-sent 
in

above proceedingq u;der Section 35Q of tbe Central Excises Act, 1944' I accept

Ge atlr" said aipointment on behalf of M/s Hiregange & Associates'.The firm
wi1 iepresent through any one or more of its partners or Staff members who

are qualifred to represent before the above authorities'
-a

natea: ?\ .o(.zo r 1.-../

aa for aerwlce:
Hlregange & Assoclates,
'Basheer Villa', a'2'26A I I I L6 I B,
2nd Floor, Srlniketan ColonY'
Road No, 3 Banjara Hllls'
Hyderabad - 5OO O34.

-q;:;Se.+r!rjf\h

-
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OFFICE OF THE COMMISSIONER OF CUSTOMS, CENTRAL EXCISE & SERVICE
TAX FIYDERABAD -II COMMISSIONERATE,L.B. STADIUM ROAD
BASHEERBAGH, HYDERABAD -,500 M4

O.R.No. 61p011-edin (S.T.) cr.lX Dated: 23.4.2011

Subiecl Service Tax - Offence - Case against M/s. Greewood Estates - Non-
payment of Senrice Tax on taxahle services rendered - Show Cause
Notice - Regarding

M/s. Greenwood Estalrr;s, 5-+787 /3 & 4, IInd Ftoor, MG Road, Secunderabad -
500 003 (hereinafter referred as Greenwood / assessee , in short) are engaged in
providing works conh?ct service. M/s Greenwood Estates is a registered parkrership
firm and got tlrerruelves registered with the deparhnent for payment of service tax with
STC No. AAHFG0711BST001.

2. A Show Cause Notice vide HQPOR No. Z/2010-Adjn(ST) dt. 21.5.2010 was
issued for the period from lanuary 2009 bo December 2009 invotving an amount of
R:s. 947737 / - including cess and tlre same has been adjudicated and conlirmed vide
Orderln-Odginal No:47 /ZO1olST dt. 24.71.20'10 . The presenr notice is issued in sequel
to the sane for the period ftom January 2010 to December 2010.

3. As per Section 65 (105) (zz.zza) of the Finance Act, 1994 defines tlrat 'taxable
service me.rns any service provided or lo be provided - bo any petson, by any other
persory in ielation to the execution of. a Works conhact, excluding works conhact in
respect of roads, airports, (ailways, hansport terminals, bddges, tunnels and dams'.

Expla-nation: For the purposes of this sub-<lause, "works contracf' means a conhact
wherei& -

(i) transfer of property in goods involved in the execution of such contract is
leviable to tax as sale of goods, and

(ii) such conhact is for the purposes of carrying out, -

(a) erection, comrnissioning or installation of plant, machinery, equipment
or structures, whether pre-fabricated ot otherwise - . . . , .,

(b) construction of a new building or a civil structure or a,part thereot or of
a pipeline or conduit, prirnarily for the purposes of commerce or
industry; or

(c) construction of a new residential complex or a part thereof; or

(d) completion and Iinishing services, repair, alteration, renovahon or
restoration of or similar services, in relation to (b) and (c); or

(u) turnley prqects including engineelin& piocurement and construction
or commissioning (EPC) projects."

3. As per Section 65(91a) of the Finance Act,194, "Residential Complex
"means any complex comprising of -

(i) a building or buildings, having more than twelve residential units;
(ii) a common area; and

SHOW CAUSE NOTICE



(iii) any one or more oI facilities or services such as park, lift, parking
space, community hall, comrnon water supply or effluent treatment
system.

located within the premises and the layout of such premises is approved by an
authority under any Iaw for the timj being in foice, but do€s not include a
complex which is constructed by a person directly engaging any other person
for designing or planning of the layout, and the constnr-cti"on*of such complex is
intended for personal use as residence by such person.

4. M/s Greenwood Estates registefed with the service tax department and
not discharging the service tax liability properly anr.l also not fiiing the ST-3
returns, which are mandatory as per Service Tai Rules made there under. On
verification of the records, it is found that M/s Greenwood Estates have
undertaken a single venture by name M/s Greenwood Estates located at K6wkur
village, Malkajgrri Mandal, RR District and received amount from customersfrom towards sale of land and agreement of constEuction for the said period.
Further, it is found that they have not fited ST_3 returns for the said period.

5. Further it is made clear on 01.02.2010 by Sri A.Shanker Reddy, Deputy
General Manager(Admn) authorizecl representative of the assessee, that theaclvjtiel undertaken by the company are providing services of construction ofresidential complexes and also stated that ininitall!, they collecte the amounts
against booking form/agreement of sale. At the time if registration of theproperty, the amounts received till then will be allocated towaris Sale Deed andAgreement of Construcfion. Therefore, service tax on amount received against
Agreemer]t of Construction portion of the amounts towards agreement of
construction is aid on receipt basis. The Agreement of Sale constitutes the totalamount of the land/semi finished flat with undivided share of land and value ofconstruction. The sale deed constitutes a condition to go for. construction withthe builde-r. Accordingty, the construction ug.""-".,i will also be entered
rrrunediately on the same date of sale deed.' All the process is in the way of saleof constructe_d unit as per the agreement of sale but io"ses"ion _as given in two
phases one is land/semi finished flat with undivided^ share of land and other oneis completed unit. This is commonly adopted procedure as reqUired for getting
loads from the banks".

9; * per,the exclusion provided in Section 65(91a) of the Service Tax Ac!
me restdenhal complex does not-include a complex which is constructed by a

l^:l::-: 11.,"*y 
engaging. any other person for designing or planning oI ihetayout, and the construction of such complex is intended for personai use as

residence by such person. Here,, personal use,, includes permitting the complexfor use as residence by another person on rent or without consideration. If isfurther clarified in para 3 of the circutar No.7o8/02/20@-sr d,. zs.or.z,0s if tt"ultimate owner enters into a conh.act for construction of a residential complexwith a. promoter/builder/developer, who irimself provides service of design,planning and constructiory and after such corutruction the ultimate owner
receives such property_ for his personal, then such activity is not liable to service
tax. -Therefore, 

as per the exclusion clause and the clarification rpentioned above,

*-113::10:yter/developer conseuction enrire complex for one person for
ler::nat use 

-as 
residence by such person would not be subiected to service tax.tsurther, the builder/ promoter/developer normaliy enters intocorutruction/completion agreement after execution of sale deed, till theexecution of sale deed the property .remains in the name of thebuilder/promoter/developer and 

-services 
rendered thereto are self services.

Y*:"::r stamp duty will be paid on the value consideration siown in the sale

,"::i. . 
,-":l"l:r" there is no-levy of service tax on the services repdered till saleqeeo. r.e on the value consideration shown in the sale deed. But, no stamp duty

--l



wi[ be paid on the agreements/contract against which they render services to
the customer after execution of sale deeds. There exists the service provider and
service recipient relationship bettveen the buil<Jer/ promoter/devel^oper and the
customer. Therefore, such services against agreements of consfruction are
invariably attracts service tax under Section 65(105(zzzza) of the Finance Act
1994.

7. As per the delinition of " Residential Complex,, provided under Section
65(91a) of the Finance Act 1y)4, it constih:ltes arry one ore more of facilities or
services such as park, lift, parking space, community hall, common water supply
or effluent treatment system. The subject venture of M/s Greenwood EsiaG
qualifies to be a residential complex as it contains more than l2,residential units
with comrnon area and common facilities like park, common water supply etc.,
and ihe layout was approved by HUDA & the Alwal Municipality 

"id" 
'Lett".

No.3822/P4/Prl H/ 07 dt. 9.7 .2007. As seen from the records, the assessee entered
into 1) a sale deed for sale of undivided portion of land together with semi
finished portion of the flat and 2) an agreement for construction, with their
customers. On execution of the sale deed the right in a property got translerred
to the customer, hence the construction service rendered.by the assesses
therealter to their customers under agreement of construction are taxable under
Service tax as there exists service provid'er and receiver relationship between
them. As there involved the transfer of property in goods in execution of the
said construction agreements, it appears that the services rendered by them after
execution oI sale deed against agreements of construction to each of their
customers to whom the land was already sold vide sale deed are taxable services
under works contract service.

8. M/s Greenwood vide their statement received in this oIIice Ltn ?2.4.207L
has submitted the Flat-wise amounts received for the period from January 2010
to December 2010. The total amount ieceived is Rs. 116514336/- 2g3i61
agreements of construction during the period and are liable to pay service tax
including cess works out to Rs. 118,00,391/- and the interest at appropriate rates
under Works Contract Service respectively.

9. M/s Greenwood are well aware of the provisions and of liability of
service tax on receipts as result of these agreements for constructiol'l and have
not assessed arul paid service tax properly with an intention to evade payment of
Service Tax. They have intentionally not filed the ST-3 returrs for the said
period. Hence, the service tax payable by M/s Greenwood appears to be
recovered under Sub-Section (1) of Section 73 of the Finance Act 1994.

10. From the foregoinB, it appears that M/s Greenwood Estates, U+187 /3 E

4, II Floor, MG Road, Secunderabad-3 have contravened the provisions of Section
68 oI the Finance Act 7994 read. with Rule 6 of the Service Tax Rules, 1994 in as
much as they have not paid the appropriate amount of service tax on the value of
the taxable services and Section 70 of the Finance Act 1994 read with Rule 7 of
the Service Tax Rules 1994 in as much as they have not filed statutory returns for
the taxable services rendered and also did not truly and correctly assess the tax
due on the services provided by them and also did not disclose the relevant
details/ inlormatiory with an intent to evade payment of service tax and are liable
for recovery under provisons to the Section 73(1) of the Finance Act 1994 and
thereby they have rendered themselves liable for penal action under Section7T &
76 of the Finance Act 1994.



11. Therefore, M/s Greenwood Estatet are hereby required to show cause to

the Additionat Commissioner of Customs, Central Excise & Service Tax'

iyderabadJl Commissionerate, Hyderabad, within 30 days of receipt of.this

Notice as to whyi

(i) an amount of R8. 48,00,391 /- (Rupees Forty eight lakhe three

hundred ninety one only ) including cess should not be demanded on

the works contract service under the Sub-Section (1) of Section 73 of

.the Finance Act 1994 for the period from ]anuary 2010 to December

2010; and
(ir) Interest is not payable by them on the-amourtt demanded at (i) above

under Section 75 of the Finance Act 1994; and

(iii) Penalty should not be imposed on them under Section 77 of the

Finance Act 1994 for the contravention of Rules and provisions of the

Finance Act 1994 ; and
(ir) Penalty should not be imPosed on them under Section 76 of the

Finance Act 1994 .

12. M/s Greenwood Estates, Hyderabad at the time of showing cause' as above' are

requbed to produce all the evidence uPon whjch they intend to rely.in their defence'

Tn"y ure ulJ.eqrrired to indicate in their written reply whether they wish to be heard in
perJon before the case i6 adjudicated lf no cause is shown aBainst the action ProPosed

io be taken within the stiPulated time or having desired a hearing if they do not aPPear

for the personal hearing on the appointed day & time, the case will be decided on merits'

basing on tl]e material/evidence available on record.

13. This notice is issuecl without preiudice to any other action that may be taken

against the noticees / others under the Finance Act, 1994 or under any other law for the

time being in force in India.

1,4. Reliance for issue of this notice is Placed on 8re following:'

(r) Statement submitted by M/s Greenwood Estates and received on 22 4 2011'

,'l 7rl
( G.SRE A)

ADDMIONAL COMMISSIONER

Place: Hyderabad
Date: .04.2011

M/s Greenwood Estates,

54187 /3 & 4,llnd Ftoor, MG Road, SecunderaLad - 500 0o3

Copy submitted to the SuPerintendent ( Adjudication),HydJ Coamra'ate, Hyd
Copy to ttre Superintendent , GrouP - X, HydJI Commr'ate, Hyd.

Spare copy.
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OFFICE OF THE COMMISSIONER OE CUSTOMS, CENTRAL EXCISE & SERVICE

iai trvosuneD -II coMMIssIoNERATE,L'B' srADIuM RoAD'
BASHEERBAGH, HYDERABAD--,5MM4

o.R.No. 6112011 -Adin (s.T.) Gr* Dated: 23 4 2011

sHow CAUSE NOTICE

Subject: Service Tax - Offence - Case against M/s. Greewood Estates - Non-

payment of Service Tax on taxable services rendeled - Show Cause

Notice - Regarding

M/s. Greenwood Estates, 5-4-187/3 & 4, llnd Floor, MG Road, Secunderabad -
500 003 (hereinalter referred as Greenwood / assessee , in short) are engaged in
providing works conkact service. M/s Greenwood Estates is a registered parhrership
firm and got tlemselves registered with dre department for payment of sewici tax with
STC No. AAHFG0711 BST001.

2. A Show Cause Notice vide HQPOR No. 77 /201O-Adin(ST) dt. 21.5.2010 was
issued for the period frorn January 2009 to December 2009 involving an amoultt of
Rs. 94V37 / - induding cess and the same has been adjudicated and conlirmed vide
Order-tnOrighal No:47 /207GSl dt. 24.77.2010 . The present notice is iEsued in sequel
to the same for the period from Jaruary 2010 to December 2010.

3. As per Section 65 (1M) (zzzz) oI the Firunce Act, 1994 defines that 'taxable
service mears any service provided or to be provided - to any peison, by any o0rer
persort, in relation to the execution of a Works conhact, excluding works contract in
respect of roads, airports, railways, tlanspoit teminals, bddges, tunnels and dams'.

Explarution: For the purposes of this suEclause, "works conkac('means a contract
wherein, -

(i) hansfer of property ii goods involved in the execution of such conkact is
leviable to tax as sale of goods, and

(ii) such conhact is for the purposes oI carrying out, -

(a) erectiory commissioning or installation of plant, machinery, equipment
or structures, whether pre-fabricated ot otherwise .. .. ..,

(b) consbuction of a new building or a civil structure or a,part thereof, or of
a pipeline or conduit, primarily for the purposes of cotnmerce or
industry; or

(c) .conshuction of a new residential complex or a part thereof; or

(d) conpletion artd finishing services, repair, alteration, renovation or
restoration of, or similar services, in relation to ft) and (c); or

(") turn-key proiecLe including engineering, procurement and conshuction
or comrnissioning (EPC) projects."

3. As per Section 65(91a) of the Finance Act, 194, "Residential Complex
"means any complex comprising of -

(i) a building or buildings, having more than twelve residential units;
(ii) a common area; and



(ii, any one or more of facilities or services such as park, lift, parkingspace, communi$r ha , c"mmon water-s-ui-pij.I"li,"l", o**"*
lmfft*":t:#:tr1::^,i ln-u'"r:ulor such premises is approved by an
complex which J;;";;; 'if h** uuint in force' but does not include a
for designing * ou#.- "iinl{-.i^lit*", 

9,L*tlv engaging anv other person
intende; ro+e;;;;';;':;',:;:i:"1#,iH:f *ction or such comprex is

4. M/s Greenwood Estates registered.with the service tax department andnot discharging rhe service tax dbility pd";y;;;. ilt" rui.,g tt" sr_erehrms, which are mandatorv ,s per Service^Tai n"i"" -"a"ii"re under. onverification oI the records, it is found that M/s Greenwood Estates haveu,ndertaken a singre venture by name M/s Greenw".a r.irr"" tll"d at KowkurVillage, Malkalgiri Mandal, RR Districi and ."."i*al_."", ?om crstom"rsfrom towards sale of land and agreement of construction for the said period.Further, it is found that they have n"ot filed ST_3 returns iu it 
"-*a p".i.a.

5. Further it is made clear on 01-.02.2010 by Sri A.Shanker Recldy, DeputyC1e.1f tvtla8ei(Admn) authorized representative ot-tt,"lll"rr.u , that theactivities undertaken by the company are providing services of conshuction ofresidential complexes and also stited that'ininital;, ,n"y .oti*" the amountsagairst booking form/agreement of sare. At the'time'oi ,eei"t atio., or tnuproperty, the amounts received till then will be allocated towarf,s Sale Deed andAgreement of Construction. Therefore, service tax o. u_or.il".uiued against
l8]:"-:la of Construction porrion of the amounts to*rris ugr"e_u.,t ofconstruction is-aid on receipt basis. The Agreement of SaIe constitutes the totalamount of th-e land/semi finished flat with;ndivided .n"ru oi iuia and value ofconstruction. The sale deed constitutes a condition to go lor conskuction withthe builder. Accordingly, the consfruction ugru"rn".,i will also be enteredrmmeolately on the same date of sale deed_. All the process is in the way of sale

:f":_"T*"1"q "":,,ur 
p::. t!u. uqeement of sale but io"ru""to., ,ou" given in two

pnases one rs land/semi finished flat with undivided share of land and other oneis completed unit_ This is commonly adopted procedure as reqir.ired for getting
loads from Lhe banks".

.U;^ _^^ljs O.:.,,n" exclusion provided in Sedion 65(91a) of the Service Tax AcLrne restdentlal complex does not.include a complex which is constructed by a

f:::l:]1*.rly-:lg:p"q.".y orher person for desisnins or planning of ihelayout, and the construction of_such complex is inte;deJ for personai use asresidence by such person. Here,, personal use,, includes permitting the complex
jor yse 1s 

residence by another person on rent or without consideration. If isturrher clarified in para 3 of the iircular No.108/02/2OOS_ST ;t. 29.01.2009 if theultimate owner enters into a contract Ior construction of a residential complexwith a promoter/builder/developer, who limself provides service of design,plamring and constructiory and after such constrirction the ultimate ownerreceives such property- for his personal, then such activity is not liable to se*i..tax.,lher€tore, as per the exclusion clause and the clarification r4entioned above,if a buildey'promoter/developer construction entire complex lor one person forpersonal use as residence by such person $/ould not be slblected to service tax.Further,.. the lcuitder/promoier/ developer .,"._rtiy enters intoconstruction/completion agreement. after execution of sare deed, t r theexecution of sale deed the ptoperty remains in the name of thebuilder/promoter/developer and 
-services 

"endured 
tn".uio 

-"r" 
self services.

Yo.plg" stamp duty will be paid on the yalue consia.ruJor, 
"no*n ln the saledeed. Therefore, there is no Ievy of sewice t"" "" th" 

";;;i;;slenaered ull saledeed. i.e on the value consideration shown in the sale deed. Bot,.,o stamp arty

-)



will be paid on the agreements/contract against which they render services to
the customer after execution of sale deeds. there exists the service provider and
service recipient relationship betiryeen the builder/promoter/developer and the
customer. Therefore, such services against agreements of construction are
invariably attracts service tax under Section 65(105(zzzza) of the Finance Act
1994.

7. As per the delinition of " Residential Complex,, provided under Section
65(91a) of the Finance Act 1994, it constitutes 

"ny 
one ore more of facilities or

services such as park, lift,.parking space, community hall, common water supply
or effluent treatment systern The subiect venture of M/s Greenwood Estates
qualifies to be a residential complex as it contains more than l2,residential units
with common area and corrunon facilities like park, common water supply etc.,
and the layouf was approved by HUDA & the Alwal Muricipality 

"idl Ltter
No. 3822/ P4/ P / H/ 07 dt. 9.7 .2N7. As seen from the records, the assessee entered
into 1) a sale deed for sale of undivided portion of land together with semi
finished portion of the flat and 2) an agreement for conshuition, with their
customers. On execution of the salti deed the right in a property got transferred
to the customer, hence the construction service rendered by the assesses
thereafter to their customers under agreement of construction are taxable under
Service tax as there exists service provider and receiver relationship between
them. As there involved the trans{er of property in goorls in execution of the
said construction agreements, it appears that the services rendered by them alter
execution of sale deed against agreements of construction to each of their
customers to whom the land was already sold vide sale deed are taxable services
under works contract service.

8. M/s.Greenwood vide their statement received in this ollice on 22.4.2011.
has submitted the Flat-wise amounts received for the period from January 2010
to December 2010. The total amount received is Rs. 116514336/- against
agreements of construction during the period and are liable to pay service tax
including cess works out to Rs. 48,00,391/- and the interest at appropriate rates
under Works Contract Service respectively.

9. M/s Greenwood are well aware of the provisions and of tiability of
service tax on teceipts as result of these agreements for construction and have
not assessed and paid service tax properly with an intention to evade payment of
Service Tax. They have intentionally. not filed the ST-3 returrs for the said
period. Hence, the service tax payable by M/s Greenwood appears to be
recovered under Sub-Section (1) of Section 73 of the Finance Act 1994.

10. From the foregoin& it appears that M/s Green$'ood Estates, 54.187 /3 e
4, II Floor, MG Road, Secunderabad-3 have contravened the provisions of Section
68 of the Finance Act 1994 read with Rule 6 of the Service Tax Rules, 1994 in as
much as they have not paid the appiopriate amount of service tax on the value of
the taxable services and Section 70 of the Finance Act 1994 read with Rule 7 of
the Service Tax Rules 1994 in as much as they have not filed statutory returns for
the taxable services rendered and also did not truly and correctly assess the tax
due on the services provided by them and also did not disclose the relevant
details/information, with an intent to evade payment of service tax and are liable
for recovery under provisons to the S€ction 73(1) of the Finance Act 1994 and
thereby they have rendered themselves liable for penal action under Section 77 &
75 of the Finance Act 1994.



11,. Therefore, M/s Greenivood Estateii, are hereby required to show cause to

the Additional Commissioner of Customs, Central Excise & Service Tax'

Hyderabad-Il Commissionetate, Hyderabad, within 30 days of.receipt of this

Notice as to whYi

(i) an amount of Rs. 48,00,391 /- (Rupeee Forty eight lakhs three

hundred ninety one only ) including cess stlould not be demanded on

the works contract service under ttie Sub-section (1) of Section 73 of

the Finance Act 1994 for the period from January 2010 to December

2010; and
(ii) Interest is not payable by them on the amourt demanded at (i) above

under Section 75 of the Finance Act 194; and

(iii) Penalty should not be imposed on them under Section 77 of the

Finance Act 1994 for the contravention of Rules and Provisions of the

Finance Act 1994 ; and
(i") Penalty should not be imposed on them under Sechon 76 of the

Finance Act 1994 .

1?. M/s Greenwood Estates, Hydetabad at the time of showing cause' as above' are

required to produce all the evidence upon which t}-rcy inteld to rely in their defence'

Th'ey are also requlred to indicate h theii written repty whether they wish to be heard h
person before the case is adludicated. If no calrce is shown against the action proposed

io be taken within the stipulated time or having desired a hearing if they do not appear

for the personal hearing on the appointed day & time, the case will be decided on medts'

basing on the material/evidence available on record'

13. This notice is issued without Preiudice to any otler action that may be taken

against the noticees / others under the Finance Act, 1994 or under any other law for the

time being in force in Jndia.

14. Reliance for iszue of this notice is placed on the following:

(i) Statement submitted by M/s Greenwood Estate6 and received on 22'4 2011

( G.SRE RSHA)
ADDITTONAL COMMISSIONER

Place: Hyderabad
Date: .04.2011

M/s Greenwood Estates,

U187/3 & 4, IInd Floor, MG Road, Secunderabad - 500 Off]

Copy sdbmitted to Ute SuPerintendent ( Adjudication),Hyd-Il Comrrua'ate, Hyd
Copy to the Superinbendent , GrouP - X, Hydll Comrnfate, Hyd
Spare copy.



GREENWOOD ESTI\TES
Shop No.1, 2 & 3, Ground Floor, Hariganga Complex, Ranigunj, Secunderabad _ 5OO OO3.

Date:17-5-201I

To,
The Additional Commissioner,
Office of the Commissioner of Customs,
Central Excise and Service Tax,
Hyderabad - II Commissionarate,
L.B. Stadium Road,
Basheerbagh, Hyderabad - 4.

Dear Sir,

Sub: Requesting to extend the time to reply the Show Cause notice
D1.23-04-201l.

Ref: 1. Your Show Cause Notice.
2. Our STC No. AAHFG071IBST001.

Thanking you.

Yours Truly,

For Greenwood Estates.

with reference to the above, we are in receipt of your show cause notice where in we
. supposed to reply within 30 <iays. we request your goodselves to extend the time for
further 15 days (fifteen days) to reply yours SLow cause Notice No.oR.N o.6u20rr-
Adjn (S.T.) Gr.X, dt.23-04-2011, as our Managing partner is out of country.

Please do the needful and oblige.

gna Odom Crtrl Exciso and

SmlolaHydcra0ad I
Gommlsraenontr

;&s:*..
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