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FFICE
AND SERVICE TAX. ITYDERABAD-U COMMISSIO 3rd FLOOR. SEAXI(AR

BIIAVAIV. L.B.STADITM RO/TD , BASHEERBAGH, ITYDERABAD-5OOOO4

Sub: Proceedings under SCN O. No. 5.2l2Ot2-AdJn. (ST) dlated.24.0,4.2O12 lssued
to M/s Greenwood Estates, Secuaderabad.

I/We, M/s Greenwood Estates, hereby authorise and appoint Hiregange & Associates,

Chartered Accountants, Bangalore or their partners and qualified stalf who are

authorised to act as authorised representative under the relevant provisions of the

law. to do all or any of the following acts: -

o To act, appear and plead in the above noted proceedings before the above

authorities or any other authorities before whom tJ:e same may be posted or

, heard and to file and take back documents.

. To sign, frle verify and present pleadings, applications, appeals, cross-

objections, revision, restoration, withdrawa_l and compromise applications,

replies, objections and affrdavits etc., as may be deemed necessary or proper in
the above proceedings from time to time.

. To Sub-delegate all or any of the aforesaid powers to any other representative

and I/We do hereby agree to ratify arrd confirm acts done by our above

authorised representative or his substitute in the matter as my/our own acts,

as if done by me/us for all intents and purposes.

This au thorization will remain in force till it is duly revoked by me/us

Executed this 15th day ofJune, 2Ol2 at Hyderabad.
for

OOD E ES

Partner
Slgnatute

I the undersigned partner of M/s Hiregange & Associates, Chartered Accountants, do

hereby declare that the said M/s Hiregange & Associates is a registered firm of

Chartered Accountants and all its partners are Chartered Accountants holding

certificate of practice and duly qualifred to represent in above proceedings under

Section 35Q of the Central Excises Act, 1944.I acccpt the above said appointment on

behalf of M/s Hiregange & Associates. The frm will represent through any one or more

of itd partners or Stalf members who are qualified to represent beftrre the above

authorities.

Dated: 15.06.2012

Address for servlce:
Iliregaage & Associates,

"Basheer Viilla", A-2-26A 1 L l 16 l B,
2nd Floor, Srlniketan Colony,
Road No. 3 Banjara Hills,
Hyderabad - 5OO O34.
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BEFORE THE OFFICE OF THE COMMISSIO NER OF CUSTOMS CENTRAL
E,TCISE AND SERVICE TAX. HYI)ERABAD-ucoMMISSIONERATE. 3rd

FLOOR, SHAKKAR BHAVAN . L.B.STADITIM ROAD. BASHEERBAGH.
IITDERABAD-5OOOO4

Sub: Proceedings under scl[ o.R No. 52 l2Ot2-Adia.(STl Gr.X dated
24.U.2O12 issued to M s. Greenwood Estates. Secunderabad

we are authorised to represent M/s Greenwood Estates (hereinafter referred to

as Noticee), Secunderabad vide their authorization letter enclosed along with

this reply.

BRIEF FACTS OF THE CASE:

A Noticee is registered as service providers under the category of under the

category of "Works Contract Service" with the Department vide Service

Tax Registration No. AANFAS2SOFSTOOI.

B The Noticee provides Construction Services to various customers. Noticee

is engaged in the business of construction of residential units. Nolicee

had undertaken a venture by name M/s Greenwood Estates towards sale

of land and agreement of constmction.

C In respect of the residential units constructed and sold two agreements

, were entered into by the Noticee, one for sale of the undivided portion of

land and the other is the construction agreement.

Noticee Initially, upto December 2008, when amounts were received by

the and even though there was a doubt and lot of confusion on the

applicability of service tax the appellant paid service tax in respect of the

receipts of construction agreement. Later, on the issue of the clarification

vide the circular No. lOBl02l2009 dated 29.Ot.2OO9 by the department,

the customers of the appellant, stopped paying the service tax and

accordingly appellant was forced to stop collecting and discharging

service tax liability on the amounts collected in respect of the

construction a€geement as they were of the bonafide belief that they were
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excluded vide the personal use clause in the defrnition of residential

complex.

E The Department initially issued a Show Cause Notice No. HepOR No.

77 l2Ol0-Adjn (ST) for the period January 2009 to December 2009 and

the same was adjudicated and the Noticee has preferred appeal and the

the same has been adjudicated and confirmed vide OIO No: 47/2010-5T

dated 24-l1-201O.

Subsequently, the Additional Commissioner has issued the subject

periodical show cause notice dated 23.04.2011 for the period Januar5r

2010 to December 201O.

G. Now the present show cause notice has been issued to show cause as to

why:

An amount of Rs.46,81,850/ - payable towards Service Tax,

Education Cess and Secondary and Higher education cess should

not be demanded under sectionT3(l) of the Finance Act,l994

(hereinafter referred to as the Act) for the period January 2010 to

December 2Ol0;

L

u Interest on the above should not be demanded under section 75 of

the Act;

lIt Penalty under sections 76 of the Act should not be demanded from

them.

lV. Penalty under sections 77 of the Act should not be demanded from

them.

In as much ag:

-a_ The Notice is issued demanding the said Service Tax on the amounts
0

'1
ceived towards agreement of Construction executed with variousta

3

\, ^,, .'.,bustomers in respect of Noticee's venture viz. Mls Greenwood Estates.\a@r/



since the amounts received are for the services rendered for Januar5r

201 I to December 20 1 I .

. There exists service provider and service recipient relationship between

the builder/ promoter/developer and the customer. Therefore, such

services against agreements for construction invariably attract service

tax under Section 65(lOSzzzza) of the Finance Act, 1994.

SUBMISSIoNs

For easy comprehension, the subsequent submissions in this reply are

made under different heading covering different aspects involved in the

. subject SCN.

A. Validity of Show Cause Notice

B. Applicability of Service Tax

C. Quantification of Demand

D. Interest under Section 75

E. Penalty Under Section 76 & Section 77

F. Benefit Under Section 80

In re,: Valldlty of Slaut Cause Notlce

2. The Noticee submits that the impugned Notice was passed totally

ignoring the factual position and also some of the submission made and

judicial decisions relied but were based on mere assumption,

unwarranted inferences and presumptions. Supreme Court in case Oudh

Sugar Mills Limited u. UOL 1978 (2) EUT t72 (SC) has held that such

impugned order are not sustainable under the Iaw. On this count alone

the entire proceedings under impugned Notice requires to be set-aside.

Without prejudice to the foregoing, Noticee submits entire SCN seems to

have been issued ,with revenue bias without appreciating the statutory

intention of the same and also the objective of the

n/activity lagreement. Therefore the allegation made in the

b
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Noticee further submits that the definition of the "work contract Service"

has been extract on one side and the scope of the activities on the other

side and has just concluded that the service tax is liable on such activity,

but has failed to clearly bring out which portion of the definition is being

covered by the what scope of activity and hence has not discharged its

, onus on proving the liability without any doubt. And hence the notice

has been just issued in air and without proper examination and hence

the same has to be set aside. The Special Bench of Tribunal consisting

of three members in case of Crystic Resins (India) Pvt. Ltd., vs CCE, 1985

(019) ELT 0285 Tri.-Del has made the following observations on

uncertaint5r in the SCN and said the SCN is not valid.

"If sLau cause notice i.s not properlg utorded inasmuch as it does not

dbclose essential partianlars of the charge ang action based upon it

' slauld be held to be null and void.'

Noficee submits that the impugned SCN had not bought out the under

which limb, he is liable for the service tax under Works Contract Service.

The impugned SCN mentioned the dehniLion of the Work Contract

Service and extracted the description of the work undertaken by the

Noticee and concluded the work undertaken by the Noticee is covered

under the Works Contract Service. The subject SCN had never proved

, beyond the doubt how the particular activity undertaken by the Noticee

is covered under the particular portion of the definition of the Works

Contract Service. Hence the proceedings under the SCN shall be set

aside.

6. Noticee further submits that the SCN should also contain the correct

classification of the Service and if in the defrnition there are more sub-

clauses then the correct sub-clause should be indicated. It was held in

ch.rte$d e case of United Telecoms Limited vs Commissioner of Service Tax,

4
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agarnst any person towards Service Tax liability unless he is put on the

. 
notice to its exact liability under the Statute.

"Notice is issued proposing demand under BAS tLe noticee uill not be

au)are as to the precise ground on which tax is proposed to be d.emand-ed.

from him unless the sub-clause is specified. under BAS seueral actiuities

are listed as exigible under that head. under BSS also seueral actiuities

are listed a.s exigible under that ttead. In the absence of proposal in tle

shout cause notice as to the liability o'f the assess ee under the precise

prouision in the Act, the Tribunal found that the demand is not

, sustainable. TLe aboue judgment is sqtarely applicable and the

proceedings under the Order shall be set aside".

Applying the same rationale, in the instance case the SCN does not

clearly bring out under the precise provision in the Act is the tax

proposed to be demanded. Based on the above judgment the entire

proceedings under said SCN should be set-aside.

Noticee submits that in the case of CCE v. Brindavan Beverages (2007)

213 ELT 487(SC), it was observed, show cause notice is foundation on

which department has to build up its case. If allegations in show cause

notice are not specific and on the contrary vague, lack details and/or

unintelligible, it is sufficient to hold that the Noticee is not given proper

opportunity to meet the allegations indicated in the show cause notice.

On this ground alone the impugned SCN is baseless and is liable to be

set aside.

In rq: Appllcabllltg o:f Sentlce Tdx

8. Noticee submits that the impugned SCN alleges that the services

rendered by them are Work Contract Services'. However, it does not

, ' ,'-- clearly bring out under which clause of the said taxable service they are

€*6t"**"ifr}ssifiable. Noticee submits entire SCN seems to have been issued with

7

venue bias without appreciating the statutory provision, intention of
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the same and also the objective of the transaction/ activity/ agreement.

Therefore the allegation made in the subject SCN is not sustainable.

According to Section 65 ( 105) (zzzzal of Finance Act, lgg4 to anV person,

bg ang other person in relation to th.e exeantion of a works contract,

excluding works contract in respect of roads, airports, railuags, transpori

terminals, bidges, tunnels and dams.

Explanation.-For the purposes o/ thris sub-clause, "works contract'means

a contract uherein,-

(i) transfer of propertA in goods inuolued in th.e execution of such contract is

leuiable to tax as sale of goods, and(ii) such contract is for tle purposes o/

carrying out,-

(a) erection, commissioning or installation of plant, machinery, equipment

or structures, uhetlter pre-fabricated or otlerwise, installation of electical

and. electronic d.euices, plumbing, d.rain laying or other installations for

tran-sport of fluids, heating, ventilation or air-conditioning including related

pipe tuork, duct u.tork and sheet metal uork, thermal insulatiory sound

insulation, fire proofing or water proofing, lifi and escalator, fire escape

staircoses or eleuators; or

' (b) construction of a neu building or a ciuil stntcfine or a part thereof, or of

a pipeline or conduit, primailg for tlrc purposes of commerce or industry;

'/. tt '.

t i-;
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or

(c) construction of a neut residential complex or a parT tlrcreof; or

(d) completion and finishing seruices, repair, alteration, renouation or

restoration of, or similar seruices, in relation to(b) and (c); or

fl tumkey projects including engineering, procurement and construction or
-!
commis sioning ( E PC ) proj e ct s ;
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Noticee further submits that assuming but not admitting noticee is

rendering construction of complex services one should understand the

definition of residential complex mentioned in section 6s(91a1 which is

extracted below:

"residential complex" meons anA complex comprising of-
(t) a building or buildings, hauing more than tutelue residential units;

ft| a common area; ond

, (iiil anA one or more of facilities or seruices such as park, Iifi, parking

space, communitg hall, common u_tater supplg or efJluent treotment sAstem,

located uithin a premises and tLte lagout of such premises is approued by

an authoritg under any lau for the time being in force, but does not include

a complex uhich is constructed bg a person directlg engaging ang other

person for designing or planning of the lagou| and the constntction o!

such complex is lntend.ed for personal use as resldence bg such

Person.

, Explanation.-For th.e remoual of doubts, it is herebg declared thnt for tlte

purposes of this clause,-

(a) "personal use" includes permittlng the complex tor use as

residence bg another person on rent or urittaut consideration;

(b) "residential unit" means a single lnuse or a single apartment

intended for use as a place of residence;

Notice submits that from the above it is evident that definition excludes

. construction of complex which is put to personal use by the customers.

Noticee submits in the instant case, the flats constructed were put to

personal use by the customers and hence outside the purview of the

definition and consequently no service tax is payable.

Chsrtcred
Accountants
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12. Without prejudice to the foregoing NoLicee submits that the sarne was

clearly clarified in the recent circular no. IOS/O2/2OOT -ST dated

29.O2.2OO9. This was also clarified in two other circulars as under :

a. F. No. BL 1612005-TRU, dated 2Z-T-2OOS

, b. F. No. 332/35/2006-TRU, dated 1-8-2006

13 Noticee submits that non-taxability of the construction provided for an

individual customer intended for his personal was clarified by TRU vide

its letter dated F. No. Bll6l2O05-TRU, dated 27-7-2005 (mentioned

above) during the introduction of the levy, therefore the service tax is not

payable on such consideration from abinitio.

Relevant Extract

" 13.4 Howeuer, residential complex hauing onlg 12 or less resid.ential units

utould not be taxable. Slmllarlg, resld,entlal complex constnrcted bg

an lndloldual, whlch ls lntended. for personal use cs resldence and.

ls constntcted bg dtrectlg o;uo;lllng seruices of a constntction

sen lce proulder, ls atso not cotared under the scope of t v senfice

tax and not tascable"

14. Noticee further submits that the board in between had clarified in an

indicative manner that the personal use of a residential complex is not

liable for service tax in the Circular F. No. 332/35/2OO6-TRU (mentioned

above), dated 1-8-2006.

',

&

2 Again uill seruie tax be

applicable on the same, in case

he co nstnt ct s co mme rcial

complexfor himself for putting

it on rent or sale?

Commercial complex does not fall within

tte scope of "residential amplex

intended for personal use". Hence,

seruice prouided for onstruction of

commercial complex i.s leuiable to

seruice tax.

u Will tLte construction of an

indiuidual house or a bungalou

Clarified uide F. No. 81/6/ 2005-TRU,

dated 27-7-2005, that residential

q
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meant for residen@ of an

indiuidual fall in puruieu of

selice tax, b so, uthose

responsibilitA is there for

pagment?

complex constructed by an indiuidual,

intended for personal use as residence

and constructed by directlg auailing

seruices of a construction seruice

prouider, i.s not liable to seruire tax.

15 Noticee further submits that Board Circular No. l}g /212O09-S.T., dated

,29-l-2oo9 
states that the construction for personal use of the customer

falls within the ambit of exclusion portion of the definition of the

"residential complet' as defined u/s 65(91a) of the Finance Act, 1994

and accordingly no service tax is payable on such transaction.

Relevant extract

"...Fltrther, il tE ultlmate outner enters lnto a conttact Jor

constntction oJ o. resldential complex tulltth a

promoterl'brtllder/deoeloper, utla himself proatdes serdce of de slgn,

. planning and consttttctlory and afier such cortstr.uctlon the

ultlmate ounter receives such propertg for hls persondl use, ttrln

such actinritg utould not be stbjected, to sert lce trrxt because thls

case uould Jall under the exclusion proulded. ln the deffnltton oJ

' re sldential comttlex'... "

16. The noticee submits the preamble of the referred circular for

understanding what issue exactly the board wanted to clari$. The

, relevant part of the said circular (para 1) is extracted hereunder for ready

reference.

"....Doubts lw"ue ari.sen regarding the applicability of seruice tax in a ca.se

ulere deueloper/ builder/ promoter enters into an agreement, with the

ultimate ouner for selling a duelling unlt ln a resldentlal complex at

anA stage of construction (or euen pior to that) and who makes

CLrricred nstruction linked pagment..." (Para 1)

to



17. The noticee submits that from the above extract, it is clear that t.I:e

subject matter of the .referred circular is to clarifo the taxability in

transaction of dwelling unit in a residential complex by a developer.

Therefore the clarification aims at clarif,iing exemption of residential unit

and not the residential complex as alleged in the notice. Hence, where a

residential unit in a complex is for personal use of such person it shall

not be leviable to service tax.

The noticee submits that it is important to consider what arguments are

considered by board for providing this clarification. The relevant part as

applicable in the context has been extpacted as under for ready reference.

"...1t has also been argued that even if it is taken that seruice is prouided

to ttte customer, a slngle resldentlal unlt bought bg t tc lndlaldual

custonlrr uould not fall in the definition of 'residential complex' a.s

defined for the purposes of leuy of seruice tax and lene construction of it

uould not attract seruice tax...' (Para 2)

The noticee submits the final clarification was provided by the board

based on the preamble and the arguments. The relevant portion of the

circular is provided here under for the ready reference.

"... The matter has been examined bg tle Board. Generally, the initial

agreement between the promoters/ builders/ deuelopers and tle ultimate

owner is in the nature of 'agreement to sell'. Such a case, o.s per tle

provbions of the Transfer of Propertg Act, does not bg itself create anA

interest in or charge on such propertg. The propefty remains under the

ounership of tLE seller (in the instant case, tle

promoters/ buiLders/ deuelopers). It is onlg afier the completion of tle

construction and full pagment of the agreed sum that a sale deed i.s

executed and onlg then the ownership of the property gets transferred to

ultimate ouner. Tlerefore, anA seruice prouided by such seller in

18.

19.

LL

..,

connection with tLe construction of residential amplex till tlrc execution of

!craL, ch sale deed uould be in the nafure of 'self-seruice' and con sequentlg

t)



20 The noticee submits that the clarification provided above is that in the

under mentioned two scenario service tax is not payable.

a. For service provided until the sale deed has been executed to the

ultimate owner.

b. For service provided by entering into construction agreement with

such ultimate owner, who receives the constructed flat for his

personal use.

21. The noticee submits that it is exactly the facts in their case. The Iirst

clarification pertains to consideration received for construction in the

sale deed portion. The second clarification pertains to construction in the

construction agreement portion. Therefore this clarification is applicile

to them ibid.

22. Noticee submits that with the above exclusion, no service tax is payable

at all for the consideration pertaining to construction service provided for

its customer and accordingly the SCN is void abinitio.

23. Without prejudice to the foregoing, noticee further submits the various

would not attroct seruice tax. Furtler, if the ultimate ouner enters into a

contract Jor construction of a resid.ential comlrlex tDith a

promoter/ builder/ deueloper, utho himself prouides sentice of design,

plonning and construction; and after such constntction ttrc ultimate owner

receiues such propertg for his personal use, tlen such actiuity utould not

be subjected to seruice tax, because this case woutd fall under tte

exclusion prouided in th.e definition of 'resid.ential complex,. Horaeuer, in

both these situations, if seruices of ang person like contractor, designer or

a similar seruice prouider are receiued, then such a person would. be liable

to pay seruice tax..." (Para 3)

cision that has been rendered relying on the Circular 108 are as under

M/s Classic Promoters and Developers, M/s Classic Properties v/s

CCE Mangalore 2OO9-TIOI-1 1 O6-CESTAT-Bang,

€, .l .t:

a

c
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b. M/s Virgo Properties Pvt Limited Vs CST, Chennai (Dated: May 3

20 I 0) 20 I o-TIOL- r r 42-CESTAT-MAD,

Ardra Associates Vs. CCE, Calicut - [20091 22 STT 450 (BANG. -

CESTAT)

c

Ocean Builders vs Commissioner of C. Ex., Mangalore 2O1O (019)

STR 0546 Tri.-Bang

Mohtisham Complexes Pvt. Ltd. vs Commr. of Cr Ex., Mangalore

2009 (O16) STR 0448 Tri.-Bang

Shri Sai Constructions vs Commissioner of Service Tax, Bangalore

2009 (016) STR 0445 Tri.-Bang

24. Based on the above the noticee was of the bonafide belief that service tax

was not payable and stopped collecting and making payment. Hence

where service tax is itself not payable then the question of non-payment

raised by the SCN is not correct and the entire SCN has to be set aside

based on these grounds only.

25 Without prejudice to the foregoing noticee submits that if the transaction

is considered as taxable and there is service tax liability then the noticee

would be eligible for CENVAT credit on the input services and capital

goods used and hence the Iiability shall be reduced to that extent. .The

SCN has not considered this and has demanded the entire service tax.

In re: Quantlficdtlon oJ Denand

26. Noticee submits for the period January 2011 to December 2O11, the SCN

' has claimed that entire receipts of Rs.l 1,36,37,141l- are taxable. Out of

said amount Rs.4,36,26000/- is received towards value of sale deed

d

e

f

received towards Construction agreement. Therefore, assuming but not

t1

t(

t
d Rs. 1,O0,70,537/- is towards taxes and other charges which shall not

leviable to service tax. An amount of Rs.5,99,40 ,694 /- liras only been

& A .!
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admitting, service tax if any is payable should be levied only on amount

of Rs.5,99,4O ,694 l- and not on the entire amount as envisaged in the

notice.

27. Noticee hence submits that service tax is to be levied on

Rs.5,99,40,694/-. Thus the service tax liability shall amount to

Rs.24,69,553/-. Out of the said amount, Rs.5,98,671/- was paid earlier

to the issuance of notice and acknowledged the same in the subject

notice and Rs.39,666/- was paid by utilisation of Cenvat Credit and the

balance of Rs. 18,31,216l- was paid vide Challan dated 21.O2.2Ot2.

Therefore, the entire liabitity has been discharged by the Noticee and

hence the notice is required to be set aside. (copies of the challans are

enclosed along with this reply)

28. Without prejudice to the foregoing, assuming but not admitting that the

service tax is payable as per the SCN, Noticee submits t.I:at t.Iley have not

collected the service tax amount being demanded in the subject SCN.

Therefore the amount received should be considered as cum-tax in terms

of Explanation to Section 6T of the Finance Act, 1994 and the service tax

has to be re-computed giving the noticee the benefit of cum-tax.

29 Without prejudice to the foregoing Noticee had submitted in their reply

the basis on which it is evident that the circular lO8 /O2 /2OO9-ST dated

29.O1.2OO9 states that where a residential unlt is put to personal use,

and not necessarily the entire complex, it would be excluded under the

taxable service 'Construction of Complex'. Though the impugned order,

without giving any proper justification and by just reproducing a part of

the above circular, concluded that the exclusion from taxable service

would be available only when the entire complex is put to personal use..;:j-
Ch.r':ircJ impugned Notice has not considered any of the points stated by

them in their reply regarding the fact that the above circular explains

that personal use of a single residential unit itself would exclude it from

t
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service tar(. For this reason as well the impugned Notice shall be set

aside

In re: Interest under Section 75

30. Without prejudice to the foregoing noticee submits that when service tax

itself is not payable, the question of interest and penalty does not arise.

3 1 . Noticee further submits that it is a natural corollary that when the

principal is not payable there can be no question of paying any interest

as held by the Supreme Court in Prathiba Processors Vs. UOI, 1996 (88)

ELT 12 (SC).

In re: Penalty under Section 76 & Sectlon 77

32. Without prejudice to the foregoing, Noticee submits that service tax

liability on the builders till date has not been settled and there is full of

confusion as the correct position till date. With this background it is a

settled proposition of law that when the assessee acts w'ith a bonafide

belief especially when there is doubt as to statute also the law being new

and not yet understood by the common public, there cannot be intention

of evasion and penalty cannot be levied. In this regard we wish to rely

upon the following decisions of Supreme Court.

(i) Hindustan Steel Ltd. V. State of Orissa - 1978 (2) ELT (J159) (SC)

(ii) Akbar Badruddin Jaiwani V. Collector - 1990 (47) ELT 161(SC)

(iii) Tamil Nadu Housing Board V Collector - 1990 (74) ELT 9 (SC)

Therefore on this ground it is requested to drop the penalty proceedings

under the provisions of Section 76.

In re: Benefit Under Section 8O

33. Further section 80 of Finance Act provides no penalty shall be levied

.!,
under section 76.77 or 78 if the assessee proves that there is a

,!i * reasonable cause for the failure. The notice in the instant case was undert
Accountants
Chancr€d

4

e & A

confusion as to the service tax liability on their transaction, therefore



there was reasonable case for the failure to pay service tax, hence the

benelit under section 80 has to be given to them.

34. Noticee crave leave to alter, add to and/or amend the aforesaid grounds.

35. Noticee wish to be heard in person before passing any order in this

regard.

For Hiregange & iates e Estates,

Sudhir V S Au d Signatory
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