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Form of Appeal to the ComElaaloner of Central Erctse (ApPea[3)

lunder Sectlor 85 ofthe Fha.trce Act, 1994 132 of 1994)l
BEFORE THE COUUISSTONER (APPEAIS-tr|,

7tt Floor, L.B. StadtuE Road, Basheerbagh, Hyderabad - 5OO OO4

For Illregelge & Assoclate8
Chartered Accouatatrts

$A'ra'
Sudhtr V S
Partaer

ute ellaDt

1

(1) Name and address of the Appellant M/s Greenwood Estates 5-4-187/ 3 & 4 2'd
Floor, MC Road Secunderabad-500 003

(2) Designatioh snd address of the omcer
Passing the decision or order appealed
against and the date of the decision or
order

Additional Commissioner, Hyderabad-ll
commissionerate, Basheerbagh, Hyderabad-
5o0 004. order in original No.51/2012 - Adjn
(S.T) ADC (C. No, IV/16/19712011. oR No.

6t l2otr &s2/2012) dated 31.08.2012
(3) Date of Communication to the Appellant

of the decision or order appealed against
05.09.2012

(4) Address to which notices may be sent to
the Appellant

M/s Hiregange & Associates,
"Basheer villa", H.Not A-2 26Al I I 1618,
2nd Floor, Sriniketan Colony,
Road No. 3, Banjara Hills,
Hyderabad - 500 034.
(AI!o copy to thc Appcllant at the above
EeDtloEed eddrear.)

(5A)(i) Period of dispute Jan 2010 to Dec 2010 - OR No. 6l/2011-
Adjn(ST)
Jan 2011 to Dec 2011 - OR No. 5212012-
Adjn(ST)

(ii) Amount of service tax, if any demanded
Ior the period mentioned in the Col. (i)

OR No. 61/201l-Adjn(ST)- Rs.48,00,391/- OR
No. 52l2012- Adjn(ST)- Rs.46,8I,850/ -

(iii) Amount of refund if any claimed for the
period mentioned in Col. (i)

NA

(iv) Amount of Interest lnterest U/s 75 at applicable rates
{v) Amount of penalty Rs.l000 U/s 77 and Rs.200 per day or 2o/o o{

Service tax whichever is higher U/s 76
provided such amount shall not exceed
amount of service tsx.

(vi) Value of Taxable Service for the period
mentioned in Col. (i)

Rs,11,65,14,336/- for Jan-Dec 2010 &
Rs.l 1,36,37, I4 1 /- for Jan-Dec 201 L

Whether Service Tax or penalty or interest or
all the three have been deposited.

No

(6,q) Whether the appellant wishes to be
heard in person?

Yes

{7) Reliefs claimed in appeal To set aside the impugned order and grant the
relief claimed,

(8) Statement of Facts and Grounds of
Appeal

As appended
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STATEMENT OF FACTS

A. M/s Greeiwood Estates (Hereinafter referred to as ,AppellantJ provides

Construction Services to various customers. Appellant is a partnership

firm engaged in the business of construction of residential units.

A. Appellant is registered as service providers under the category of "Works

Contract Service" with the Department vide Service Tax ReglstraHon

No. AAHFGO7I lBSmOl.

B. Appellant had undertaken a venture by name M/s paramount Residency

towards sale of lald and agreement of construction. In respect of the

residential units constructed and sold, two agreements were entered into

by the appellant, one for sale of the undivided portion of land and the

other is the construction agreement.

C. Appellant has initially, upto December 2008, when amounts were being

received by them they paid service tax in respect of the receipts oI

construction agreement even though there was a doubt and lot of

confusion on the applicability of service tax on construction of

complexes. [.ater, on when the issue was clarified vide the Circular No.

108/02/2009-5T dated 29.01.2009 by the department, the customers of

the appellant, stopped paying the service tax and accordingly appellant

was forced to stop collecting and discharging service tax liability on the

amounts collected in respect of the construction agreement as they were

of the bonafide belief that they were excluded vide the personal use

clause in the dehnition of residential complex.

D. The Department initially issued a show cause Notice No. HepOR No.

77/ 20lO-Adjn(ST) for the period September 2006 to December 2009 and

the same was adjudicated and the Appellant has preferred appeal and

the same has been adjudicated and confirmed vide OIO No:47/2010-ST
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dated 24.11.2010. Further the Appellant has gone on appeal and the

same has been dismissed vide OIA No.11/2011 dated 3I.01.2011 bv the

Commissioner Appeals, Hyderabad.

E. Subsequently, the Additional Commissioner has issued the periodical

SCN OR No.6l/2011 dated 23.04.2011 for the period Jan 2010 to Dec

2010 and SCN OR No. 52l2ol2 d,ated 24.04.2012 for the period Jan

2011 to Dec 2011 as under;

i. An amount of Rs.48,00,391/- payable towards Service Tax,

Education Cess and Secondary and Higher education cess should

not be demanded under sectionT3(l) of the Finance Act,1994

(hereinafter referred to as the Act) for the period January 2Ol0 to

December 2010;

ii. An amount of Rs. 46,81,95O/- payable towards Service Tax,

Education Cess and Secondary and Higher education cess should

not be demanded under sectionT3(l) of the Act for the period

January 201 I to December 2OlI;'

iii. lnterest on the above should not be demanded under section 75 of

the Act;

iv. Penalty under sections 76 of the Act should not be demarded from

them.

v. Penalty under Section T7 of the Act should not be demanded from

them.

F. Appellant had submitted a detailed repty to the impugned show cause

notices and also appeared for personal hearing on 16.0g.2012 and

reiterated the submissions made along with additional submissions for

OR.No.61/2011- Adjn (ST) ADC. (Copy of the replies is enclosed along

with this appeal memo).
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G. Despite of the detailed submissions made vide written reply as well as

during the personal hearing, the Assistant Commissioner has passed a

common order for the both the notices as under:

i. An amount of Rs. 48,OO,391/- payable towards Service Tax,

Education Cess and Secondary and Higher education cess should

not be demanded under sectionT3(2) of the Finance Act,l994

(hereinafter referred to as the Act) for the period January 2010 to

December 2010;

ii. An amount of Rs. 46,81,850/- payable towards Service Tax,

Education Cess and Secondary and Higher education cess should

not be demanded under sectionT3(2) of the Finance Act,1994

(hereinafter referred to as the Act) for the period January 2O1l to

December 201 1 ;

iii. Interest at applicable rates on the above should not be demanded

under section 75 of the Act;

iv. Penalty of Rs. 200 per day or 2o/o p.m provided penalty shall not

exceed the service tax payable under sections 76 of the Act should

not be demanded from them.

v. Penalty of Rs. 1000 under Section 7T of ttre Act should not be

demanded from them.

Appellant has been aggrieved by the impugned order in as much as, which is

contrary to facts, law and evidence, apart from being contrary to a catena of

judicial decisions and beset with grave and incurable Iegal inhrmities, the

appellant prefers this appeal on tle following grounds to the extent aggrieved

by them (which are alternate pleas and without prejudice to one another)

amongst those to be urged at the time of hearing of the appeal.

4



GROI'NDS OF APPEAL

1. For easy comprehension, the subsequent submissions in this appeal

memo are made under dillerent heading covering different aspects

involved in the subject order:

A. Validity of the Order

B. Order is a non-speaking order

C. Advance ruling not binding on other parties

D. Construction of Residential complex for "personal Use"

E. Liability on Builders is w.e.f 01.07.201O

F. Filing of ST-3 returns

G. Quantihcation of Demand

H. Payment of Service Tax prior to issue of Show Cause Notice

l. Interest Under Section 75

J. Penalty Under Section 76 & 77

In re: Valldltg ol the ord.er

2. Appellant submits that subject order is passed without understanding the

ndtute o,f a,ctlt ltg belng undertaken, wlthout exaimlnlng the

agreen ents/doc1.t',n;ents ln lts context, brtngtng out tts oun theory

though the s.rrne is not set out n the statutory proulslons, wlthout

consldet'lng the clarlff,catlons lssu€d bg the Board., wlthout

consld,etlng the lntentlon oJ the legtslature but conluslng wtth the

proalslons of Serltlce fax, incorrect basis of computation and many

other factors discussed in the course of this reply but based on mere

assumption, unwarranted inferences and presumptions. Supreme Court

in case Oudh Sugar Mills Limited u. UOI, tg7a e) ELT tT2 (SC) has held
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that such orders are not sustainable under the law. On this count alone

the entire proceedings under impugned order requires to be dropped.

3. Appellant submits that para 14 of page 8 of the subject order states that
kThe denand. Ior the pa.st pcriod. ,alas conllnned, ulde OIO No.

49/2O1O-ST dated 24.t7,2O1O and, the so;fl].e was o,lsx, upheld bg

Commlssloner (Appeals) vtde OIA .tvo. Og/2Ol tg*E) doLted.

31.07,2071. Respectfullg folloulng the d.eclslon ol the

Co'mmtsslone" (4, I hold thg;t demoj d of Serutce Tax ls

s-ustdlnable". Appellant submits that from the above it is evident that

the order has been passed with a presumed attitude and not considering

the facts involved. Appellant submits tfrat the order passed in such a

state has to be kept aside.

4. Appellant draws support from the case of Uflex Ltd. v. CCE 2010 (19)

S.T.R. 666 (Tri. - Del.) wherein it was held as-"ptaln *eordlng o.f the

a.botn para ol the lrnpugned order dlscloses that the Com,rzlssloner

(Appeals) lnstead, of analgzlng nl,a,tetlg,ls on record. to qscertolln

whether the tlndtngs qrriucd. at bg the orlginal adludtcalllng

aut toriry d.re born out fiom the tecord. or not, p?oceeded. solelg on

the basls o,f certo;ln llndlngs dnlued. dt ln tE edrller d.eclslon

lgnoring the fqct th.rt the sald dec{slon ut{rs based. on the r/.,]tertqls

uthlch were avc;llq.ble on the record ln the eo;rller appeal a;nd. not ln

the natter ln hand. Undoubtedly, the records in the said case did justify

the hndings arrived at in the said case. However, the same cannot be the

sole basis to decide the appeal in the present case. The Commissioner

having totally ignored the facts of the case and decided the matter on the

basis of the findings in the decision in relation to the earlier impugned

order, the same cannot be sustained and is liable to be set aside and the
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rnatter needs to be remanded to the Commissioner (Appeals) to decide

afresh in accordance with provisions of law." Therefore, the facts of the

present case being exactly similar to the said order of the Honble

Tribunal the order ot the adjudicating authority confirming the demand

based on the previous order of Commissioner (Appeals) without proper

examination arrd reasoning should be set-aside.

In re: Order ls a Non-spcaklng ord.er:

5. Appellant submits that on perusal of the impugned order it reveals that

the ld. Adjudicating Authority had not deatt with the submissions made

by the appellants during the replies to the SCN. Hence, the order has

been issued with revenue bias without appreciating the statutory

provision, the relevant case laws cited by them ald also the objective of

the transaction/ activity/agreement. Appellant submits that the order has

failed to examine the submissions which were made vide the reply to the

notice which were meritorious.. The case laws on which reliance was

placed and the various decisions that have been rendered relying on the

Circular 108 which is the crux of the entire issue are as under:

a. M/s Classic Promoters and Developers, M/s Classic properties v/s

CCE Mangalore 2OO9-TIOt-1 1 06-CESTAT-Bang,

b. M/s Virgo Properties pvt Limited Vs CST, Chennai (Dated: May 3

20 iO) 20 1O-TIOL- 1 142-CESTAT-MAD,

c. Ardra Associates Vs. CCE, Calicut - I2OO9\ 22 STT 4SO (BANG. -

CESTAT)

d. Ocean Builders vs Commissioner of C. Ex., Mangalore 2010 (O19)

STR 0546 Tri.-Bang

e. Mohtisham Complexes Pvt. Ltd. vs Commr. of C. Ex., Mangalore

2009 (016) STR 0448 Tri.-Bang
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f. Shri Sai Constructions vs Commissioner of Service Tax, Bangalore

2OO9 (016) STR 0445 Tri.-Bang

6. Appellant further submits that the reliaace placed on circular no.

1o8/o2l2oo9 -sr dated 29.o2.2oo9 which was arso clarirred in two other

circulars as under:

a. F. No. B 1/6/200S-TRU , dated 2Z _7 _2OOs

b. F. No. 332 I 35 |2OO6-TRU, dated 1-8-2006.

Appellant submits that neither the above case raws nor the circurars were

considered while passing the impugned order. Appellant further submits

that on one hand the order vide para 14 states that the decision of

Commissioner (Appeals) has to be followed and however on the other

hand the decisions rendered by various tribunals and Commissioner

(Appeals) which are beneficial to the assessee are not considered while

passing the subject order. Appellant submits that from the above it is

clear picture of revenue bias and hence order passed in such a state is

required to be kept aside.

7. Appellant submits that in the case of CCE, Indore u. Engtneers Combine

2009 (15) S.T.R. 473 ffn-Del) it was aptly held as - "It is necessitg of laut

that the quastludlcld.l ajuthodtles shoutd pcss a reasoned. olnd

spe.r,klng order so tho;t the orders shq.ll see the ltght ol the day olnd.

meet scrutlng. It ls need.less to me'nt,:on thdt tedson ls ,1r,o;r1- beolt of
justlce. Therefore this matter has to go back to the tearned adjud.icating

authoitg to clearly lag doutn in the order as to charges leueled. against the

respond"ent, factual aspects inctuding the nddne oJ qcttvttg carried. out

bg tlE respondent, pleadtngs ol the respoadent, mol'.ner o.f

exatmlna.tlon, evld.ence tested, reason of d,eclslon and. the decision of
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that Authoitg bg a speaking order." Therefore, the findtngs of the ld.

Adjudicating authoitg in the impugned. order uitlaut taking into

consideration tte pleadings of appellant in their SCN replg, Vartous

statutory prouisions qnd case Laws cited therein ts a non-reasoned. ord.er

uthich does not haue the required sanctity and [s liable to be quashed..

8. Appellant submits that authority has the duty to refer the facts of the

cases relied by the Appellant and the facts of the appellant case,

applicability ofjudgment of cases relied by Appellant to the present case.

But it has not happened in the present case. [n this regard Appellant

wishes to rely on a case law parle Intemational Ltd. Vs CCE, Raigad 2011

(22) S.'I'.R 255 (Trt-Mum) it was held that "Hooeuer, it is not d.tscernible

from his order as to in uhat manner h.e utas conuinced. He also states that

h.e has gone through the case lana referred. to bg the respond_ents. Howeuer,

there ls nothlng to lndlcq:te tho]t he exq.mlned. the olppttco.bi,Jttg of
the case laut. In his conclusion, trc merelg states that he does not find.

reason to uphold the shou,-cause notice. We haDe got to deprecate this kind

of an order. We set aside the Commissioner's order and allow these

appeals bA uaA of remand directing the lower authoitA to pass a speaktng

order on cll issues in de nouo adjud.ication of the case, afier giutng the

respond.ents a reasonable opportunitg of being heard,.In the present case

also the authority has not examined the applicability of cases re.lied by

the Appellant, and therefore it can be rightly concluded that order passed

is non speaking order therefore liable be set aside.

9. Appellant submits that the order has been passed without application of

mind as is evident that the issue involved in the instant case is whether the

appellants are out of service tax lery since the ultimate consumer has put

the same for personal use arld covered vide Circular 10g and other circular.
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However in the subject order the discussion is restricted only to the

classification of the service provided which was not an issue relevant to the

present case. Both the notice and the Appellant are in consensus that the

service provided is torks contract sewices,. Hence, in such a situation the

reliance on Circular No. l2SllOl2OLO-ST dated 24.O8.2O1O is undesirable

and out of context.

10. Appellant submits that the impugned order has reried on the decision of

the authority on advance ruling in the case of Hare Krishna Developers

2008 (10) s.T.R. 357 (A.A.R). It is pertinent ro note the facts of the case are

entirely different from facts of the present case and does not support the

contention of the adjudicating authoritlr.

1 1. Appellant further submits that the ruling of advance ruling is not binding

on other par[ies. Appellant places relialce on the case of Caliron power

Corporation Ltd. v. Comm. Of Customs 2OO8 (2221 E.L.T. 528 (Tri. -

Chennai) wherein it was held as - ue note that ad"vance ruling giuen by the

aboue authoitg is btnding onlg on tle party applying to that autlnrttg for
such ruling and also that it is binding on the Commtssioner of Customs

concented onlA in respect of tlnt partA. Further in the case of Zee Tele hlms

Limited v. CCE 2006 (4) S.T.R. 349 (Tri. - Mumbai) it was held as preced.ent

- Rulings of Aduance Authoritg - ,lheA are bind.ing onlg on parties and. not as a

precedent on persons not partA tterein. Hence from the above, it is evident

that classifrcation of service is not a matter of dispute in the present case

and hence the reliance on the Circular l2gllOl2OlO and judgment of Hare

Krishna Developers is unwarranted and out of context.

12. Appellant further submits that nowhere in the findings in the order there

was a discussion regarding whether the appellants are covered vide the
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Circulars 108 and ottrer relevant circulars since there service is to ultimate

customer who puts the flats for personal use and thus are out of service tax

levy. In this regard, Appellant resubmits the entire discussion for the kind

perusal of the Learned Commissioner (Appeals) in the subsequent

paragraphs.

In re: Const .ttctlon of Resld.enttal cor.I.lrle5. for spersono,l Use,,

13. Appellant submits that they are rendering works contract service as

delrned in Section 65 llOS) (zzzzal of the Finance Act, 1994. Appellant

submits that this was also accepted by the subject order. In this regard,

Appellant submits that the works contract service is provided in relation to

construction of a new residential complex. The phrase .residential complex,

has been dehned in Section 65 (9Ia) of the Finalce Act, 1994 which is

reproduced as under for ready reference:

65(91a1 "residential complex,, means ang complex compising of_

(i) a building or buildings, having more than htelue resid.ential units;

(ii) a common area; and

(iii) ang one or more of facilities or seruices such a.s park, lift, parking space,

ammunitg hall, common utater supplg or eJfluent treatment sgstem,

located uithin a premises and the layout of such premises is approued. bg

an authoity under ang lau for the time being in fore, but does not

lnclrtd.e a complex uhlch ls constructed bg a person dtrectlg

engdglng dng other person lor deslgnlng or plannlng of tlre lagout,

a,nd, the consttltctlon ol suclr- compk ls lntended for personal use

as resldence bg such person.
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Escltlanatlon,-For the remoual ol doubts, lt ls herew d.eclqred that

for tle purposes of thts clquse,-

(a) "personal use" lnclud.es perrnlttlng the cotrytlex for use

resld,ence bg another person on rent o" wlthout consldetg,tlon;

cs

14. Appellant submits that from the above it is evident that definition exclildes

construction of complex which is put to personal use by the customers.

Appellant submits in the instant case, the flats constructed were put to

personal use by the customers and hence outside the purview of the

dehnition and consequently no service tax is payable. Without prejudice to

the foregoing Appellant submits that the same was clearly clarihed in the

recent circular no. lOa/O2/2OO9 -ST dated 29.O2-2eO9. This was also

clarifred in two other circulars as under :

a. F. No. B 1 / 6/ 2005 -TRU , dated 27 -7 -2OO5

b. F. No. 332 I 35 |2OO6-TRU, dated 1-8-2006

15. Appellant submits that non-taxability of the construction provided for an

individual customer intended for his personal was clarihed by TRU vide its

letter dated F. No. B1/6/2005-TRU, dated 27 -7 -2OO5 (mentioned above)

during the introduction of the levy, therefore the service tax is not payable

on such consideration from abinitio.

Releudnt Dxtra.ct

t13.4 Horueuer, residential complex hauing onlg 12 or tess resid.ential units

uould not be toxable. Slmllg,rlg, resldentlal com{tlex const tcted, bg o.n

lndlvtdua\ rzhlch ls lntended. for personal use as resld,ence qnd. ls

constructed, W dlrectly oualllng senlces o.f a. constructlon sentlce
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proalde4 ts al,so not couered. und,er the scope o.f the se"vlce tax and,

not taxablc'

16. Appellant further submits that the board in between had clarihed in an

indicative manner that the personal use of a residential complex is not liable

for service tax in the Circular F. No. 332/35/2006-TRU (mentioned above),

dated 1-8-2O06.

2 Again will seruice tox be

applicabte on th.e same, in

case he constructs

commercial complex for

himself for putting tt on rent

or sale?

Commercial complex does not fall

taithin the scope of 'residential

complex intended for personal use".

Hence, seruice prouided for

construction of ammercial complex is

leuiable to seruice tax.

Will the construction of an

indiuidual house or a

bungalow meant for

residence of an indiuidual

fall in puruieu..t of seruice

tax, is so, uthose

respottsibilitg is there for

paVment?

Clarifred uide F. No. B1/6/ 2OO5-

TRU, dated 27-7-2005, that

resid.ential complex constructed bA an

indiuiduat, lntend.ed. lor petsono'l

use as red.d,ence and constructed.

bg dlrectlg aualllng serulces of a

constructlon serulce proold.er, ls

not llable to sen lce tax.

17. Appellant further submits that the Board Circular No. 108/ 2/ 2009_S.T.,

dated 29-1-2009 states that the construction for personal use of the

customer falls within the ambit of exclusion portion of the definition of ttre

"residential complex" as defined u/s 65(91a) of the Finance Act, 1994 and

accordingly no service tax is payable on such transaction.
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Relevant extract:

"...Fwrther, V the ult,,ma,te outner enters lnto a contract lot
constructlon of a resid.entlal corrytlex lL,lth a

promoterlbulldet/d.et eloper, who htmsel;f provldes serolce of d.eslgn,

plannlng and constrttctlonl and afier such const ltctlon the ultimate

owner recehtas such propertg for hls personal use, then such olctluttg

utould. not be subJected to se,I,lce tdx, because thls case uould. fall
under the excluslon proutded ln the dellnltlon ol ,restd.entlo;l

corryrlex'..,n

18. Appellant submits the preamble of the referred circular for understanding

what issue exactly the board wanted to clarity. The relevant part of the said

circular (para 1) is extracted hereunder for ready reference.

'-...Doubts haue arisen regardtng the applicabitity of seruice tax in a case

uh.ere deueloper/ builder/ promoter enters into an agreement, u.tith tlrc

ultimate owner for selltng a dwelllng unlt ln q resldentlal com{llex at

ang stage of construction (or euen pior to that) and who makes construction

linked pagment..." (Para 1)

19. Appellant submits that from the above extract, it is clear that the subject

matter of the referred circurar is to crarify the taxability in transacdon of

dwelling unit in a residential complex by a developer. Therefore the

clarihcation aims at clarifying exemption of residential unit and not the

residential complex. Hence, where a residential unit in a complex is for

personal use of such person it shall not be leviable to service tax.

20. Appellant submits that it is important to consider what arguments are

considered by board for providing this clarification. The relevant part as

applicable in the context has been extracted as under for ready reference.

74



SI

aql ul peppoJd uolsnlcxa aq, .tapun nDf pl',lom asrrc strr? asnDcaq

,Dl a.W"a tl p,a,J.afqr,s aq lou pl',lo frr,,llTcD t4cns uetn ,esn louosted

slq ro{ ftUadotd tlcns sanlacal Jau o alrrutllln atlt uollcnesuoc

qarrs J4fo puD tuollJtulsuoc puo \utuuo\d ,u^sap lo aJyuas sapnoJd

llasunl o\m ,Ddopnap /rapfnq /Dptuord D Ultm xaldlaoo lDl:ruaplsar D

lo uollcntlsuoc rof potluoc D olut sJalua Jaumo alr/nnlln aql lt ,lalUr! .xD|

alvuas lJDlllD jou plnom fipuanbasuoc puo ,anuas_fias, lo atryou zt4 u! aq

pqom paap aTos qcns lo uo1rDaxa aqt l1a? xalduJoJ lr.4uapsar lo uo1arulsuoc

aUl q$m uotl)auuoJ ut Dnas q)ns ftq papnotd acntas fiuo ,alola_DllJ .raumo

alDtutlln aql o1 paualsuotl sTaD fi.yadotd atlt to dtt4staumo aUl uaw nluo puD

paltDaxa st paap alos D lutll .tuns paatOo aqt to gautfiod lynl puo uoqcrulsuoJ

aqi lo uo4alduroc aq1 .o7lo fr\uo s1 q .$ndolanap 
/stapfnq /srapluord

aql 'asoa julcjsut aqt u!) ra1as aUl lo dt7sJaumo

aql Epun surtuat fi.yadotd a41 .fiyadod \cns uo a6nqc n ut lsaralut

fiuo a\oatc fiasy fiq pu saop .lcy fiyadot4 lo nlsuo4 aq| lo suotsr,notd

aql Jad so 'aso) o tpr15 .ilas ol tuauraaldo, lo atnlou aL{ u! I )aumo

alDulqln aql puo stado\anap /eap].rnq / apLt1ud a111. uaamjaq luatuaat1o

lDtltlur aql 'nlptaueg .pJoog aql fiq paurunra uaaq sD1.l ral1ir.lt_t aqJ ...D

'af,ueJaJar ,tpEal aql JoJ Japun a:aq papr,ro:d

sr JEIncJTJ aqq yo uorl;od lue^aler eqJ .sluaurn8:e oql puE alqurEald eq1 uo

paspq proq er11 dq papr^old se.r\ uorlerUrlelc IEuU aqt struqns gue11addy.17

e uDd 
" 

. . .xol aJlft/as ?ao.[)lD
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pat4fap so ,xalduoJ lD4uapsar, lo uo4nnJap aql u nD! pu plnom Jetzlolsn:,

l,,nprnlpul at41 6q ryonoq ?/un l0puuplsar el6uq D ,atuotsnc a\l

o7 paptnotd st aa as loql ualol sl lt I ua(ta :mqt peniJo uaaq oslD sDtl U..."
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d. Ocean Builders vs Commissioner of C. Ex., Mangalore 2010 (019)

STR 0546 Tri.-Bang

e. Mohtisham Complexes Pvt. Ltd. vs Commr. of C. Ex., Mangalore

2009 (016) STR 0448 Tri.-Bang

f. Shri Sai Constructions vs Commissioner of Service Tax, Bangalore

2009 (016) STR 0445 Tri.-Bang

In re: Llabllltg on Bulld,ers wlth elfecttue l"om OI.OZ.2OIO:

25. Assuming but not admitting that the personal use ground faits, the

Appellant is not liable to pay service tax in as much as the demand raised

for the period prior to the date of the explalation is inserted. The

explanation is inserted with effective from 01.07.201O but the demand

raised in the instant case is for the period 08.05.2010 and therefore the

demand raised is bad in law. The clarification issued by board TRU vide

D.O.F No. 334/ 1/201o-TRIJ d,ated 26.02.2010 it was stated that in order to

bring parity in tax treatment among different practices, the said explanation

of the same being prospective and also clarifies that the transaction between

the builder and buyer of the flat is not taxable until the assent was given to

the bill. Hence this shows that the transaction in question is not liable to

service tax for the period prior to 01.07.2O10.

26. Further Notilication No. 36/2010-ST dated 28.06.2010 and Circular No.

D.O.F. 334/03/201O-TRU dated O1.07.2010 exempts advances received

prior to 01.07.2010, this itself indicates that the liability of service tax has

been triggered for the construction service provided after 01.07.2010 and

not prior to that, hence there is no liability of service tax during the period

of the subject notice.
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27. Without prejudice to the foregoing, Appellant submits that Trade notice

F.No VGN(3O)8OlTrade Notice/ 1O/pune dated 1S.O2.2O|t issued by pune

Commissionerate, has specifically clarihed that no service tax is payable by

the builder prior to 01.07.2010 and amounts received prior to that is also

exempted. Since part of the period in the issue involved is prior to such date

the order to that extent has to be set aside.

28. Appellant further submits t}Iat the Honorable Tribunal of Bangalore in the

case of Mohtisham Complexes (p) Ltd. vs Commissioner of C. Ex., Mangalore

20ll (O2ll STR 05Sl Tri.-Bang stating that the explanation inserted to

Section 65(105)(."zhl trom 01.02.2010 is prospective in nature and not

retrospective. The relevant extract of the subject case is reproduced here

under:

4In other uord.s, the p?esent c.Ise ls cot,Jred bg the sltuatton

entlsdged In the ms,ln pdrt ol the Explo;no;tlon, tllercbg nga.nlng tholt

the appellant o.s a. bulld.er co;nnot be d.eemed. to be serulce provld,er uls.

a-vls prospectlae bugers of the bulldlngs. The deemlng provlslon would.

be appllcable onlg lrom L-Z-2O7O, Our attention, hns also been taken to

the terts of certain other Explanations frgurtng und.er Section 65(105). In some

of tltese Explanatbns, there ts an express mention of retrospectiue effect.

Therefore, there o,ppeq's to be substo]'/.ce ln the learned. counsel,s

a"gument tttat the d.eemlng provlslon corrtallned ln the exlrlanatlon
qdded to Sectlon 6S(tOS)(zzq) dnd (zzzhl ol the Ftncnce Act, 1gg4 w t
have onlg prospectTw ellect lrom l-Z-2OtO. Apparentty, prior to this d.ate,

o builder cannot be deemed to be seruice prouider prouiding anA seruice in

relation to industial/ commercial or residentiat @mplex to the ultimate buyers

of the propertV. Admlttedlg, the entl"e d.lspute ln the present case lies

p"lot to 1.7.2O7O. The appellant has ma.de out prirrrlo- lacle case
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agalnttt the lmtr ugned d,ems.nd. ol servlce tqx and. the connected.

penaltg." Appellant submits from the above, it is evident that there shall be

no liability for the receipts received for the period prior to 01.07.10 and

since the subject period involved is prior to 01.O7.10, the demand to that

extent shall be liable to be quashed.

29. Appellant further submits the Honorable Tribunal of Delhi in the case of

Ambika Paints Ply & Hardware Store vs Commissioner of Central Excise,

Bhopal 2Ol2 (27) STR 71 (Tri-Del) has hetd as under: "Hon'ble cau. High

Court in the case of Magus Construction pvt. Ltd. v. Union of India (supra)

has held that construction of residential complex by a builder/ developer

against agreement for purchase of flat with the customers is not service, but

is an agreement for sale of immovable property. Honble punjab & Haryana

High Court in the case of c.S. promoters v. Union of lndia (supra) cited by

the learned SDR has only upheld the validity of the explanation added to

Section 65(zzzh) by the Finance Act, 2O10. Moreover, we find that it is only

w.e.f . l-7-2OlO, that explanation was added to Section 61(zzzh) of the

Finance Act, 1994 providing that for the purpose of this sub_clause,

construction of a complex which is intended for sale; wholly or partly, by a

builder or any person authorized by the builder before, during or after

construction (except in cases for which no sum is received from or on behalf

of prospective buyer by the builder or a person authorized by the builder

before the grant of completion certihcate by the authorized competent to

issue such certihcate under any law for the time being in force, shall be

deemed to be service provided by the buitder to the buyer. Thls legal

fictlon lntroduced. bg e{4tlan.rtlon to Sectlon 61(zzzh) has not been

gluen tettospecthte effect. Therefore, lor the perlod. prlor to l_Z-2OlO,

the appella.nt,s qctlvttg cannot be treated, as sen lce p"ot ld.ed bg them
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to thelr custome?s. In respect ol the perlod prlor to 7-7-2O7O so:r'ae

uleut has been e4tressed. bg the Board ln lts C:lrculo' No, 7Oa/2/2OO9-

5.T., dolted 2g-1-Og. We are, therefore, of prima facie view that the

impugned order is not correct.'

In re: Flllng orST-3 Returns

30. Appellant submits that the impugned order has alleged that they have not

hled the ST-3 returns. However, appellant submits that the same is not true

and appellant have filed the Nil returns for all the periods. They have hled

Nil returns since they believed that the activity carried out by them was not

a taxable service and therefore not leviable to service tax. However, the

appellants have constantly corresponded with the department and

submitted all the information asked for by the department.

31. Therefore, appellant submits that ttre order is not presenting the true facts

of the present case and Penalty under Section 77 is not leviable in as much

as they have hled the ST-3 returns for all the periods in the present order.

(Copy of ST-3 returns enclosed for reference).

In re: Quantltlcatlon of Demo.nd.

32. Appellant submits for the period January 2010 to December 2010, the SCN

had claimed that entire receipts of Rs.11,65,14,336/- are taxable. However,

appellant is unable to understand how the said hgures have been arrived at

by the Adjudicating Authority. As per the statement submitted, the total

receipts during the period are Rs. 10,69,12,235/-. Out of the said amount

Rs.3,66,12,000/ - is received towards value of sale deed and

Rs.1,29,93,880/ - is towards taxes and other charges which shall not be

leviable to service tax. The appellant has given breakup of such amounts
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along with the documentary proof for all such amounts which are Rs.2,

0O,0O0/- or above. (Copy of Sale Deed customer-wise, VAT Chaltans and

returns for the period, Registration charges). With regards to electricit5r

charges, it is our submission that these amounts have been collected for the

electricity bills on those flats for which builder has discharged amounts to

electricity department due to delay in transfer of electricity meters in

customers name. Therefore, assuming but not admitting, service tax if any

is payable should be levied only on amount of Rs.5,73,06,355 / - and not on

the entire amount as envisaged in the order.

33. Appellant submits for the period January 2011 to December 2}ll, the SCN

had claimed that entire receipts of Rs. 1 I, 36, Z7 ,l4l I - are taxable without

providing the permissible deductions. Out of the said amount Rs.4, 36,

26,000 l- is received towards value of sale deed and Rs.1,00,70,537/- is

towards taxes and other charges which shall not be leviable to service tax.

The appellant has given breakup of such amounts along with the

documentary proof for all such amounts which are Rs.2, 00,000/- or above.

(Copy of Sale Deed customer-wise, VAT Challans and returns for the period,

Registration charges). With regards to electricity charges, it is our

submission that these amounts have been collected for the electricity bills

on those flats for which builder has discharged amounts to electricity

departrnent due to delay in transfer of electricity meters in customers name.

Therefore, assuming but not admitting, service tax it any is payable should

be levied only on amount of Rs.S, 99, 4(.$04/- and not on the entire

amount as envisaged in the order.
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definltlon oI 'restd.entlo,l comrrlex,. Houeuer, in both tLese situations, if
seruices of ang person like contractor, designer or a similar seruice prouider

are reeiued., tten such a person uould. be liable to pag seruice tox..." (para 3)

22. Appellant submits that the clarihcation provided above is that in the under

mentioned two scenario service tax is not payable.

a. For serviie provided until the sale deed has been executed to the

ultimate owner.

b. For service provided by entering into construction agreement with

such ultimate owner, who receives the constructed flat for his

personal use.

23. Appellant submits that it is exactly the facts in their case. The first

clarihcation pertains to consideration received for construction in the sare

deed portion. The second clarification pertains to construction in the

construction agreement portion. Therefore this clarification is appticable to

them ibid and with the above exclusion from the dehnition, no service tax is

payable at all for the consideration pertaining to construction service

provided for its customer and accordingly the SCN is void abinitio.

24. Without prejudice to the foregoing, appellant further submits the various

decision that has been rendered relying on the Circular 10g are as under

a. M/s Classic promoters and Developers, M/s Classic properties v/s

CCE Mangalore 2009 (01S) STR 0077 (Tri-Bang)

b. M/s Virgo Properties pvt Limited Vs CST, Chennai (Dated: May 3

20 10) 20 1o_TIOL_ 1 142_CESTAT_MAD,

c. Ardra Associates Vs. CCE, Calicut _ I2OOgl 22 S,IT 450 (BANG. _

CESTAT)
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In re: Afllounts pald prlor to issue of SCN

34. Appellant submits that service tax is to be levied on Rs.5, 99, 4e,6941_ tot

the period January 2011-December 2011. Thus the service tax liability shall

arnount to Rs.24, 69,553/- and not Rs. 46,8i,g50/_ Out of the said

amount of Rs.24,69,553 Rs.S, 98,671/- was paid on 2l.l2.2)ll a\d

disclosed in the ST-3 returns filed for the period and Rs.lg, 3l,216l_ was

paid vide Challan dated L8.O2.2O12 and Rs.39,666/- has been paid by

utilization of Cenvat Credit. Copies of the challan and Cenvat statement was

enclosed with the reply to show cause notice.

35. Appellant submits that the impugned order has not made even a whisper of

such submission being made in the reply to the SCN. Therefore, Appellant is

aggrieved by an order passed in such skewed state of mind.

In ,|e: Inte"est und.er Sectlon Zs

36. Without prejudice to the foregoing Appellant submits that when service tax

itself is not payable, the question of interest ald penalty does not arise.

Appellant further submits that it is a natural corollary that when the

principal is not payable there can be no question of paying any interest as

held by the Supreme Court in prathiba processors Vs. UOI, 1996 (gg) ELT

12 (sc).

37. Appellant further submits that in the case of CCE v. Bill Forge pvt. Ltd.

2Ol2 12791 E.L.T. 2O9 (Kar.) it was held that the-" Interest is compensatory in

character, and is imposed on an assessee, uho ho,s withheld. pagment of ang

tax, as and uhen it i.s due and pogable. The leug of interest is on the actual

amount uthich is utithhetd ond thE extent oJ delag in paging tox on the due

date. If there ts no liabilitg to pag tax, there is no liabititg to pag iftterest."
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Therefore, the appellant submits that where there is no liability of tax on

them due to reasons mentioned aforesaid, there cannot be a lew of interest.

In re: Penq,ltg und.er Sectlon Z6 & 77

38. Without prejudice to the toregoing, Appellant submits that service tax

liability on the builders tilr date has not been settled and there is fu of

confusion as the coffect position till date. With this background it is a
settled proposition of law that when the assessee acts with a bonahde belief

especially when there is doubt as to statute also the law being new and not

yet understood by the common public, there cannot be intention of evasion

and penalty cannot be levied.

39. Appellant further submits that it was held in the case of Collector of

Customs v. Unitech Exports Ltd. 1999 (108) E.L.T. 462 (Tribunal) that_" ft
k settled posltlon tltig:t peno.tt! sltould. not be lmposed. for the sdke of
leug, Penaltg ls not q. source of Retrenue. penalty can be imposed

depending upon the facts and circumstances of the case that there is a clear

finding by the authorities below that this case does not warrant imposition

of penalty. The respondent s Counsel hcs also relled. upon the declslon

of the Supreme Court ln the case ol M/s, pratlbhc processors a. tlnlon

of Indla reported. tn t996 (8E E,L.T, t2 (5,C.) that penaltg ordlnar g
leuled for some contunt4;clous conduct or for a dellberdte ulolaflon of
the proolslons ol the po;rf/.culo;r sto;trrlJe., Hence, penalty cannot be

imposed in the absence of deliberate defiance of law even if the statute

provides for penalty.

40. Appellant submits that penalty is not imposable on them as there was

confusion regarding the interpretation of law. In this regards appeltant
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wishes to rely on HUL Ltd. v. CCE 2010 (250) E.L.T. 251 (Tri. - Del.) wherein

it was held as-"As regards the issue relating to penalty, as rightly pointed

out by the learned advocate for the appellants, the dlspute 
"eldted 

to the

lnterptetatlon ol statutory proulslons and lt dld not dlsclose lntenslon

to eu(Ide the pagnEnt ol dutg and., therelore, there rl,/?.s no

Juswlc.rtlon lor lmposltlon of penaltg ln the mg,tter. Hence, the penalty

imposed under the impugned order is Iiable to be set aside." Therefore, the

penalty is liable to be set aside.

41.In this regard we wish to rely upon the following decisions of Supreme

Court.

(i) Hindustan Steel Ltd. V. State of Orissa- t97B (2) ELT (J159)

(SC)

(ii) Akbar Badruddin Jaiwani V. Collector - tgg} l47l DLT

161(sc)

(iii) Tamil Nadu Housing Board V Collector - IggO (T4l ELT g

(sc)

under the provisions of Section 76.

In 7e: Benefrt uad.er Sectlon 8O

42. Appellant submits that Para 23 of the impugned order has made a linding

that the appellant's have made out a reasonable cause so as to exonerate

ttrem from the penalties by invoking Section g0. Further, the order has

relied on certain case laws in support of their contention.

Case law relied upon Relevancy to the facts of the present case
Guardian Leisure

Planners Pvt. Ltd. 2007

(6) S.T.R. (Tri-Kolkara)

case, the appellant did not accept the

notice. Further, they obtain adjournment for pH

and did not appear on such adjourned date.

Thereafter, they made a plea of hnancial crisis
for non-payment of service tax. It is evident that

In the said
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the facts of the present case are entirely

different and assessee has always been co-

operative and submitted the data. Reliance on

such case is not warranted to the facts of

present case.

Trans (India) Shipping

Pvt. Ltd. 2005 (188)

E.L."l. 445 (Tri-Chennai)

In the said case, appellant made a plea of cash

crisis to exonerate appellants from penal

liability. It was held that this was not sufhcient

ground to absolve them from liability under

Section 76. Reliance on such case is not
warranted to the facts of present case. The

appellant has not a financial crisis plea. They

have not paid service tax due to meritorious

grounds which form reasonable cause in the

present case.

SPIC & SPAN Security

and Allied Services

2006 (1) S.T.R.

Appellant submits that the facts of the said case

to an extent support them in their contention.

The said case was decided against the revenue.

Therefore, placing reliance on such case is of not

any help to the present case.

43. Appellant submits that it is a undisputed fact that the levy of service tax on

Construction o[ complex service had created lot of confusion and many

questions have been raised about the constitutional validity, The following

are the significant outcomes/events surrounding the lery of service tax right

from date of introduction of this Service:

DATE PARTICULARS

16.6.2()05 Any service provided or to be provided to any person, by
any other person, in relation to construction of complex is
taxable under sub-clause (zzzhl of section 65(lOS) of the
Finance Act, 1994. Provisions relating to lely of service tax
by amending sections 65 and 66 of the Finance Act, 1994

have been made effective from 16th June, 2005.
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r,8.2(}(,6 o. 332/3512OO6-TRU, dated 1-8-2006tf no
other person is engaged for construction work and the
builder/promoter/developer undertakes construction
work on his own without engaging the services of any
other person, then in such cases in the absence of service
provider and service recipient relationship, the question of
providing taxable service to any person by any other
person does not arise

Circular F. N

t.6.2@7 t, 1994 has sought to levy service tax for
the hrst time on certain specihed works contracts

The Finalce Ac

15.5.2008 agus Constructions 2008 (1 1) S.T.R.

225 (Gau. That in the light of what has been laid down in
t-l.e catena of decisions referred to above, it becomes clear
that the circular, dated August l, 2006, aforemenLioned,

is binding on the department and this circular makes it
more than abundantly clear that when a builder, promoter
or developer undertakes construction activity for its own
self, then, in such cases, in the absence of relationship of
'service provider, and "service recipient", the question of
providing "taxable service" to any person by any other
person does not arise at all.

Held in the case of M

29.t.2o,o,9

ttrat firstly that Where a buyer enters into an agreement to
get a fully constructed residential unit, the transaction of
sale is completed only after complete construction of the
residential unit. Till the completion of the construction
activity, the property belongs to the builder or promoter
and any service provided by him towards construction is
in the nature of self service. Secondly, if the ultimate
owner enters into a contract for construction of a
residential complex with a promoter/ builder/ developer,
who himself provides service of design, planning and
construction and after such construction the ultimate
owner receives such property for his personal use, then
such activity would not be subjected to service tax,
because this case would fall under the exclusion provided
in the definition of 'residential complex,.

Circular No. IOBI 2 I 2OO9 -S,T., dated 29-1-2O09 clarified
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L.7.20LO In the Finance Act, changes have been made in the

construction services, both commercial construction and

construction of residential complex, using 'completion

certificate' issued by 'competent authority'. Before the

issuance of completion certihcate if agreement is entered

into or any payment is made for sale of complex or

apartment in residential complex, service tax will be

leviable on such transaction since the builder provides the

construction service.

L5.2.2011 Trade Facility No. 1/2O11, dated 15-2-2011 issued by

Pune Commissionerate stated that Where services of
construction of Residential Complex were rendered prior
to l-7-2OlO no Service Tax is leviable in terms of para 3 of
Boards Circular number 1O8/ 02 / 2009-S.T., dated 29-1-

2009.

44. Appellant further submits that under Section 80 of the Finance Act, 1994

which reads as under :

" Notwlthstandlng anything contalned in the prouisions of section 76, section

77 or first prouiso to sub-section (1) of section ZB no penalty sho.ll be

lmposable on the asseasee for any fallure refened. to ln the sald.

prtoulslons lf the assessee protus tho,t there wqs reqsonable cause for

the said failure." On this ground the proceedings in the subject order in so

far as imposition of penalties is concerned should be dropped taking

recourse to the Section 80 ibid.

45. Appellant submits that it was under bonafide belief that there activity was

a works contract. There was confusion as to interpretation of the words in

different taxing statues differently, Appellant had a reasonable cause for the

failure to pay the service tax. Therefore, penalties under various sections
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should be set-aside. This chaos in the interpretation is well-depicted by the

table above.

46. In such cases where the interpretation of law is required, penal provisions

cannot be invoked. Also in the case of CCE vs. Ess Ess Kay Engineering Co.

Ltd. [2008] 14 STT 417 (NewDelhi - CESTAT) it was held that: "It is settled

position that Lahen th.ere is a dispute of interpretation of prouision of laut, the

penal prouistons cannot be inuoked. Therefore, tle Commissioner (Appeols)

rightlg set aside th.e penalty." Hence penalty is not applicable in the instant

case

47. Appellant places reliance on cases where the penalty has been waived in

case there being a confusion

a. ABS Inc. vs Commr. of C. Ex., Ahmedabad 2OO9 (016) STR 0573 Tri.-

Ahmd wherein it was held confusion led to non-payment of Service

tax - Mala fide absent - Service tax liability accepted and tax paid with

interest - Fit case for invocation of Section 8O of Finance Act, 1994

b. Jay Ganesh Auto Centre vs Commr. of C. Ex. & Cus., Rajkot 2OO9

(015) STR 0710 Tri.-Ahmd, where in it was held confusion on liability

of authorized service station on amounts received as incentive from

hnancial institutions - Bona hde belief on nonJiability for commission

confirmed by issue of clarifrcaLion by C.B.E. & C. - Service tax

contended as paid voluntarily with interest before issue of show cause

Order - Penalty under Section 78 of Finance Act, 1994 waived.

c. Raj Auto Centre vs Commissioner of C. Ex., Ahmedabad-ll 2009 (014)

STR 0327 Tri.-Ahmd - Confusion prevalent on impugned issue - Fit

case for waiver of penalry - penalLies set aside
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d. Kamdhenu Air Services vs Commissioner o[ Cus. & C. Ex., Jaipur

2009 (O15) STR 0317 Tri.-Del - Confusion regarding levy - Penalties

set aside - Section 76 of Finance Act, 1994

e. Commissioner of Service Tax, Daman vs Meghna Cement Depot 2009

(015) STR 0179 Tri.-Ahmd - lmpugned order setting aside penalty

containing finding that ingredients of Section 78 of Finance Act, 1994

absent - No evidence produced to show willful suppression by

assessee to avoid payment of Service tax - Confusion prevalent during

relevant period - Mala fide not indicated by Revenue - Impugned order

sustainable.

48. Appellant craves leave to alter, add to and/or amend the aforesaid grounds.

49. Appellant wishes to be heard in person before passing any order in this

regard.

For Hlregsnge & Assoclatos
Chertered AccouDtatlts

xr'k''-t--
Sudhlr V S
Partner

For M/s nwood tates

lgnatory
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PRAYER

Wherefore it is prayed that this honorable Commissioner (Appeals) be Pleased

to hold:

a. Set aside the impugned order of the Respondent.

b. The activity of construction of taxable service is not taxable.

c. Extended period is not invocable.

d. Service tax and Interest is not imposable.

e. No Penalt5r is imposable under Section 77 & Section 78

f. Any other consequential relief is granted.

For Hlregange & Asaociates

Chartered AccountaEta

Yh'*
Partner

Sudhlr V S

(Authorlsed Represertativel Appellant

VERIFICATION

l, M/s Greenwood Estates, the appellant, do hereby declare that what is stated

above is true to the best of my information and belief.

Verified today the 29h of October, 2012

Place: Hyderabad

Appcllant
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Y APPLICATION UND ON 35F OF THE TRAL E:KCISE ACT

BEFORE TIIE cusToMa.

1944.

EKCIAE AND SERVICE TA)( TRIBI'NAL
BANGALORE

Servlce Appeal No.
SteY ADDI tlon No.

Between:
M/s Greenwood Eetatee
5-4-LA713 & 4, 2aa Floor,
MG Road,
Secuuderabad- 5OO OO3

Va

The Addltlonal Contrlssloler (Servlco Taxt
Basheerbagh
Hyderabad- 5OO OO4

of 20L2
of 20t2

.....,,....Appellant

Respondent

Aoollcatioa sce walver of pre-deDosit and stay of recovcry of

Adlu atloE lcyle8 r Bectlotl 5F of the Central Excise Act, L944

The Appellants submit that for the reasons mentioned in the appeal it would

be grossly unjustified and inequitable and cause undue hardship to the

Appellants if the amount the amount of demand raised is required to be

paid.

2. The Appellant submits that they are entitled to be granted an order staying

the implementation of the said order of the Respondent pending the hea_ring

and final disposal of this appeal viewed in the light of the fact that the order

is one which has been passed without considering the various submissions

made during the adjudication. It has been held by the Calcutta High Court

in Hooghly Mills Co. Ltd., Vs. UOI 1999 (10A) ELT.637 thaL it would amount

to undue hardship if the Appellant were required to pre-deposit when they

had a strong prima facie case which in the instant case for reasons stated

above is present directly in favour of the Appellant.
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3. Without

decision

prejudice to the foregoing, appellant further submits the varrous

that has been rendered relying on the Circular 108 are as under

M/s Classic Promoters and Developers, M/s Classic Properties v/s

CCE Mangalore 2009 (015) STR 0077 (Tri-Bang)

M/s Virgo Properties Pvt Limited Vs CST, Chennai (Dated: May 3

20 1O) 20 1O-TrOL- 1142-CESTAT-MAD,

Ardra Associates Vs. CCE, Calicut - l2OO9l 22 STT 450 (BANG. -

CESTAT)

Ocean Builders vs Commissioner of C. Ex., Mangalore 2010 (019)

STR 0546 Tri.-Bang

Mohtisham Complexes Pvt. Ltd. vs Commr. of C. Ex., Mangalore

2009 (016) STR 0448 Tri.-Bang

Shri Sai Constructions vs Commissioner of Service Tax, Balgalore

2009 (O 16) STR O445 Tri.-Bang

4. Appellant further submits the Honorable Tribunal of Delhi in the case of

Ambika Paints Ply & Hardware Store vs Commissioner of Central Excise,

Bhopal 2012 (27) STR 71 (Tri-Del) has held as under: "This tegal fiction

introduced bg explanation to Section 65(z.zh) has not been giuen retrospectlue

effect. Therefore, for tlrc pertod pior to 1-7-2O1O, tle appellant's actiuitg

cannot be treated as seruice prouided bg th.em to their anstomers. In respect of

tte peiod pior to 1-7-2010 same uieul ha.s been expressed. bA the Board in

its Circtlar No. 108/ 2/ 2009-5.T., dated 29-j-O9. We are, therefore, of prima

facie view that the impugned order is not correct.,

5. Appellant submits that where the Service Tax itselt is not payable, the

question of paying of Interest/ Penalty on the same does not arise as held by

the Supreme Court in Prathiba Processors Vs. UOI, 1996 (88) ELT 12 (SC).

h
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6. Appellant submits that dqmands raised will not stand the test of appeal as

correct legal and factual position were not kept in mind while passing the

adjudicating Order. It is judicially following across the country when the

demand has no leg to stand it is right case for 1O0% waiver of the pre

deposit of the service tax.

7. In the case of Silligun Muntcipalitg and. Ors. v. Amalendu Das and Ors. (AlR

1984 SC 653) it was held that "lt is true that on merelg estoblishing a prima

facie case, intertm order of protection should not be passed. But if on a

anrsory glance it appears that the demand rdlsed. hos no leg to stand,, lt
would be undeslrable to 

"equlre 
the dssessee to pag fall or substantkrc

p.r,rt of the d.emand., Petldons lor stog srtould. not be dlsposed oI ln a

routlne matter unmlndlul of the consequences llowlflg lrom the o"der

requldng the cssessee to depostt fult or part o:f the dem.and., There can

be no rute of universal application in such matters and tte ord.er has to be

passed keeping in uiew the factual scenario tnuolued.. Merely because this

Court has indicated tle principtes tho:t does not giue o license to the

forum/ authoitA to pass an order uhich cannot be sustained. on the

touchstone of faimess, legalitg and public interest. Where d.enial of intertm

relief may lead. to publlc mtschle| graue ineporable piuate injury or shake

a citizens' faith in tle impartialitg of public administration, inteim relief can

be gtuen".

8. The appellants also plead hnancial hardship due to the reason that the

service tax has not been reimbursed by the recipient arld also that the

Appellant is not a business entity as is required to pay out a portion of their

earnrngs
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9. The Appellants crave leave to alter, ad to and/or amend the aforesaid

grounds.

10. The Appellants wish to be personally heard before any decision is taken

in tiis matter.

PRAYER

WHEREFORE, the Appellants pray that pending the hearing and hnal disposal

of this appeal, an order be granted in their favor staying the order of the

Respondent and granting waiver of pre-deposit of the ounte

ft plicant

VERIFICATION

I, M/s Greenwood Estates, the Appellant herein do declare that what is stated

above is true to the best of our information and betief.

Verilied today the 29h day of October, 2012.

Ptace: Hyderabad

of alrt
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BEFORE THE COMMISSIONER IAPPEALS-II OF CUSTOMS, CENTRAL
EXCISE AND SERVICE TAX. TTII FLOOR. L.B. STADIIIM ROAD. BASHEERBAGH.

ITYDERABAD - 5OO OO4.

Sub: Appeal agalnst the order of the. CommlEslotrer of Custot ls, Cetrtral hclse
aud Servlce Tax (Appeal), Hyderabad ln Order lq Odglnal No S]-I2OL2 (H-W) S.
Tarr dated 31,08.2O12 lssued to M/s cree[wood E6tates, Seeurderabad

I/We, M/s Greenwood Estates hereby authorise and appoint Hiregange & Associates,
Chartered Accountants, Hyderabad or their partners and qualihed staIT who are
authorised to act as authorised representative under the relevant provisions of the
lau,, to do all or any of the following acts: -

r To act, appear and plead in the above noted proceedings before the above
authorities or arry other authorities before whom the sami may be posted or
heard and to file and tal<e back documents.

r To sign, hle verify and present pleadings, applications, appeals, cross_
objections, revision, restoration, withdrawal and compromise 

-applications,

replies, objections and alfrdavits etc., as may be deemed necessar5r oi proper in
the above proceedings from time to time.

. To Sub--delegate all or any of the aforesaid powers to any other representadve
and I/We do hereby agree to ratify and confirm acti done bv our above
autlorised representative or his substitute in t}Ie matter as myTour own acts,
as if done by me/us for all intents and purposes.

This authorization will remain in force till it is duly me/us.

Executed this 29rh day of October 2Ol2 at Hydera

ature
I the undersigned partner of M/s Hiregange & Associ artered Accountalts, do

au *roritie s.

Dated; 29.1O.2012

Address for servlce:

hereby declare that the said M/s Hiregange & Associates is a registered firm of
Chartered Accountants and all its partners are Chartered Accountants holding
certihcate of practice arld duly qua_lified to represent in above proceedings under
Section 35Q of the Central Excises Act, 1944. I accept the above said appointment on
behalf of M/s Hiregange & Associates. The frrm will represent through any one or more
of its partners or Stalf members who are qualified to represent belore the above

Hlregange & Assoclates,(Basheer Vllla", A-2-26AI IIt6IB,
2nd Floor, Srhlketan Colony,
Road lgo. 3 BauJara Hilk,
Hyderabad - 5OO O34.

For Hlregange & Assoclates
Charter€d Accourtants
.c.a A.--r--
Sudhlr V. S.
Partner. (M, No. 219109)
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HYDERABAD-5OOOO4

Sub: ProceediEgs utrder SCN O.R No. d2l2o12-Adln.lsTl cr.X dated

BEFORE THE OFFICE OF THD COMMISSIONER OF CUSTOMS. CENTRAL
E:TCISE AND SERVICE TA](, ITYDERABAD- II COMMISSIONERATE. 3rd

FLOOR. SHAKKAR BHAVAN. L.B.STADI T'M ROAD BASHEERAAGH.

2+.O4.2O12 lssued to M/8. Greenwood EBtateB. Secutlderabad.

We are authorised to represent M/s Greenwood Estates (hereinafter referred to

as Noticee), Secunderabad vide their authorization letter enclosed along with

this reply.

BRIEF FACTS OF THE CASE:

Noticee is registered as service providers under the category of under the

category of "Works Contract Service" with the Department vide Sorvlce

Tax Reglstratlon No. AANFAS2SOFSTOOI.

B. . The Noticee provides Construction Services to various customers. Noticee

is engaged in the business of construction of residential units. Noticee

had undertaken a venture by name M/s Greenwood Estates towards sale

of land and agreement of construction.

In respect of the residential units constructed and sold two agreements

were entered into by the Noticee, one for sale of the undivided portion of

land and the other is the construction agreement.

D. ' Noticee Initially, upto December 2008, when amounts were received by

the and even though there was a doubt and lot of confusion on the

applicability of service tax the appellant paid service tax in respect of the

receipts of construction agreement. Later, on the issue of the clariflrcation

vide the circular No. 1O8/O2/2O09 dated 29.01.2009 by the department,

the customers of the appellant, stopped paying the service tax and

accordingly appellant was forced to stop collecting and discharging

service tax liability on the amounts collected in respect of the

belief that they were
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excluded vide the personal use clause in the dehnition of residentjal

complex.

The Department initially issued a Show Cause Notice No. HepOR No.

77 I2OIO-Adjn (ST) for the period January 2OOg to December 2009 and

the same was adjudicated and the Noticee has preferred appeal and the

the same has been adjudicated and confirmed vide OIO No:47/2010-ST

dated 24- 1 1-2O 10.

Subsequently, the Additional Commissioner has issued the subject

periodical show cause notice dated 23.04.2011 for the period January

2010 to December 2010.

Now the present show cause notice has been issued to show cause as to

why:

i. An amount of Rs.46,81,850/- payable towards Service Tax,

Education Cess and Secondary and Higher education cess should

not be demanded under sectionT3(l) of the Finance Act,l994

(hereinafter referred to as the Act) for the period January 2010 to

December 20 1O;

Interest on the above should not be demanded under section 75 of

the Act;

Penalty under sections 76 of the Act should not be demanded from

them.

Penalty under sections 77 of the Act should not be demanded from

them.

F

G
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In as much as:

a. The Notice is issued demanding the said Service Tax on the amounts

received towards agreement of Construction executed with various

custo

TI

ct of Noticee's venture viz. M/ s Greenwood S
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Since the amounts received are Ior the services rendered for January

201 1 to December 201 1

There exists service provider and service recipient relationship between

the builder/ promoter/ developer and the customer. Therefore, such

services against agreements for construction invariably attract service

tax under Section 65( lOszzzzal o[ the Firiance Act, 1994.

SUBMISSIONS

1. For easy comprehension, the subsequent submissions in this reply. are

made under different heading covering different aspects involved in the

subject SCN.

A. Validity of Show Cause Notice

, B. ' Applicability of Service Tax

C. Quantihcation of Demand

D. lnterest under Section 75

E. Penalty Under Section 76 & Section 77

F. Benefit Under Section 80

In re: Vd.lid.ltg of Show Couse Notlce

2. The Noticee submits that the impugned Notice was passed totally

, 
ignoring the factual position and also some of the submission made and

judicial decisions relied but were based on mere assumption,

unwarranted inferences and presumptions. Supreme Court in case Oudh

Sugar Mills Limited u. UOI, l97a Ql ELT 172 (SC) has held that such

impugned order are not sustainable under the law. On this count alone

the entire proceedings under impugned Notice requires to be set-aside.

3. Without prejudice to the foregoing, Noticee submits entire SCN seems to

have been issued with revenue bias without appreciating the statutory

"9 .^provision, intention of the same and also the objective of the
6,Chfftc..1

6 nsaction/activity/ agreement. Therefore the allegation made in the

4
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BE€!b subject SCN is not sustainable



4 Noticee further submits that the definition of the "Work Contract Service"

has been extract on one side and the scope of the activities on the other

side and has just concluded that the service tax is liabte on such activity,

but has failed to clearly bring out which portion of the definition is being

covered by the .r /hat scope of activitlr and hence has not discharged its

onus on proving the liability without any doubt. And hence the notice

has been just issued in air and without proper examination and hence

' the same has to be set aside. The Special Bench of Tribunal consisting

. of three members in case of Crystic Resins (lndia) Pvt. Ltd., vs CCE, 1985

(O19) ELT 0285 Tri.-Del has made the following observations on

uncertainty in the SCN and said the SCN is not valid.

"If shor.r.t cause notice ts not properlg utorded inasmuch as it does not

dtsclose essentiat parttaiars of th.e charge ang action based upon it

should be held to be null and Doid."

, Noticee submits that the impugned SCN had not bought out the under

which limb, he is liable for the service tax under Works Contract Service.

The impugned SCN mentioned the dellnition of the Work Contract

Service and extracted the description of the work undertaken by the

Noticee and concluded the work undertaken by the Noticee is covered

under the Works Contract Service. The subject SCN had never proved

beyond t}le doubt how the particular activity undertaken by the Noticee

is covered under the particular portion of the definition of the Works

Contract Service. Hence the proceedings under the SCN shall be set

aside.

Noticee further submits that the SCN should also contain the correct

classifrcation of the Service and if in the definition there are more sub-

clauses then the correct sub-clause should be indicated. tt was held in

the case of United Telecoms Limited vs Commissioner of Service Tax,
.:
E
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against any person towards Service Tax liability unless he is put on the

notice to its exact liability under the Statute.

"Notice is issued proposing demand under BAS the noticee uill not be

' au)are as to tle precise ground on which toc is proposed to be d.emand.ed.

from him unless the sub-clause ts specifed. Under BAS seueral actiuities

are listed as eigibte under tho,t heqd. Under BSS qlso seieral actiuities

are listed os exigible under thqt head. In the absence of proposal in tle

shota cause notice as to the ltabtlity of the assessee under the prectse

prouision in ttle Act, the Tibunal Iound that the d.emand is not

sustainable. The aboue judgment is squarely applicable and *rc

, 
proceedings under the Order shall be set aside'.

Apptying the same rationale, in the instance case the SCN does not

clearly bring out under the precise provision in the Act is the tax

proposed to be demanded. Based on the above judgment the entire

proceedings under said SCN should be set-aside.

Noticee submits that in the case of CCE v. Brindavan Beverages (2007)

213 ELT 487(SC), it was observed, show cause notice is foundation on

which department has to build up its case. tf atlegations in show cause

notice are not specific and on the contrary vague, lack details and/or

unintelligible, it is sufflcient to hold that the Noticee is not given proper

opportunity to meet the allegations indicated in the show cause notice.

On this ground alone the impugned SCN is baseless and is liable to be

set aside.

In re: Appllcabllttg of Sen lce To,x

8 Noticee submits that the impugned SCN alleges that the services

rendered by them are Work Contract Services'. However, it does not

7
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learly bring out under which clause of the said taxable service they are

lassiliable . Noticee submits entire SCN seems to have been issued with

revenue bias without appreciating the statutory provision, t
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the same and also the objective of the transaction/ activity/ agreement

Therefore the allegation made in the subject SCN is not sustainable.

According to Section 65 ( 105) (zzzzal of Finance Act, 1994 to ang peison,

bg any oth.e.r person tn retation to the execution of a uorks contract,

excluding u)orks contra.ct in respect of roads, airports, raihuags, trdnsport

tellminc'ls, bidges, tunnels and dqms.

Explanation.-For the purposes of this sub-clause, "u.torks contrqct" means

a contract uherein,-

(i) transfer of propertg in goods inuolued in the execution of such contract is

leuiable to tax as sdle of goods, and.(ii) such contract is for the purposes of

canging out,-

(a) erection, commissioning or installation of plant, machinery, equipment

. or structures, u.thether pre-fabicated or oth.entise, installation of electical

and electronic deuices, plumbing, drain laging or other installations for

transport oJ fluids, heating, uentitation or air-conditioning including related

pipe uorlg duct uork qnd sheet metal uork, thermal insuldtion, sound

insulc,tiory fire proofing or uater proofing, Iifi and escalator, fire escape

stcircases or eleuators; or

(b) construction of a neu building or a ciu structure or a pdrt thereof, or of

a pipeline or conduit, primailg Ior thE purposes of ammerce or industry;

or

(c).construction oJ q neu residential complex or a part thereot; or

(d) completion and Jinishing seruices, repa[r, alteration, renouation or

restoration of, or similar services, in relation to(b) and (c); or

(e) tumkeg projects including engineeing, procurement and construction or

REE
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10. Noticee further submits that assuming but not admitting noticee is

. rendering Construction o[ Complex Services one should understand the

definition of residential complex mentioned in section 65(9.1a) which is

extracted below:

'resid.entictl complex' meor.s anV amplex comprising of_
(i) a building,or buildings, hauing more thdtT ttuelve residential units;

(ii) q common area; and

(ii/ anA one or more of facitities or seruices such os park, ltft, parking

space, community hal| common uater supplg or elfluent treatment sAstem,

' located uithtn a premises and the lagout of such premises ls approued. bg

o.n authoitA under ang laut for the time betng in force, but does not includ.e

a complex which is constructed by a person directly engaging an7 other

person for designing or planning of the layout, and the constructlon of
such complex ls lntended for personal use as resldence bg s:rtch

Person

ExpLanation.*For the remoual of d.oubts, it is herebg d_eclared that for the

purposes of this clause,-

(a) "personal useo lnclud.es pe7,ntt.,;ng the comI.lex for use as

resld.ence bg @nother person on rertt or lallt'/.out eonsld.ero/Ion;

(b) "residential unit" means a single house or a single apo.rtment

intended for use as a place of residence;

11 Notice submits that from the above it is evident that definition excludes

construction of complex which is put to personal use by the customers.

Noticee submits in the instant case, the flats constructed were put to
personal use by the customers and hence outside the purview of the

dehnition and consequently no service tax is payable.

&A
i'
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Without prejudice to the foregoing Noticee submits that the same was

clearly clarihed in the recent circular no. fOglO2l2OOg -ST dated

29.O2.2OO9. This was also clarified in two other circulars as under :

a. P. No. B 1/6/2005-TRU, dated,27-T-2OOS

b. F. No. 332/3512OO6-"|RU, dared 1_8_2006

' Noticee submits that non-taKability of the construction provided for an

individual customer intended for his personal was clarihed by TRU vide

its letter dated F. No. B1/6/2005-TRU, dated 27 -T -2OOS (mentioned

above) during the introduction of the levy, therefore the service tax is not

payable on such consideration from abinitio.

Relevant Extract

" 13.4 Hou.teuer, residential complex having onlg 72 or less residentiql units

tDould not be toxable. Simllarlg, resid.entla.l complex const -ucted bg

an tndluldual, l/,hlc,n ls lntended lor personal use d.s residence dnd.

7s constructed, bg d,lrectlg o;ao;lllng seny'.ces ol a const ].tction

servlce protld.er, ls dlso not couered und.e" the scope of the se"alce

tax dnd n,ot taxable'

Noticee further submits that the board in between had clarified in an

indicative manner that the personal use of a residential complex is not

liable for service tax in the Circular F. No. 332/3S/2006-TRU (mentioned

' above), dated 1-8-2006.

WilL the construction of an

indiuidual house or a bungalow

Claified uide F. No. 81/ 6/ 2OO5-7:RU,

q

2 Again uill seruice tax be

applicabte on the same, in cose

he constructs commercial

complex for himself Ior putting

tt on rent or sqle?

Commercial complex does not fall ttithin

the scope of "restdential complex

tntended. for personql use". Hence,

seruice prouided for construction of

commercial complex ts leuiable to

seruice tax.
t!.

Ch.d

'"y
o

dated 27-7-2OO5, that reside



meant for residence of an

indiuidual fall in puruieu of

seruice tax, is so, ruhose

responsibility is there for

paVment?

complex constructed bA an tndiuidua|

intended for personal use as restd.ence

and consttucted by directlg ouailing

seruices of a consttuction seruice

provid.er, is not liable to seruicc tox.

l5
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Noticee further submits that Board Circular No. IOA/2 /2OO9-S.T., dated

29-l-2OO9 states that the construction for personal use of the customer

falls within the ambit of exclusion portion of the dehnition of the

"residential complex" as defined u/s 65(91a) of the Finance Act, 1994

and accordingly no service tax is payable on such transaction.

Relevant extrect

"...Further, lf the ulttt tdte outner enters Tnto q contro,ct lor
construction oJ a resldentlal conplex utlth a

promoter/bullder/deteloper, who hlmself ptouldes serulce of deslgn,

pla,n,trlng (I',',d constnrctlon; dnd alter such constructlon the

ultlm.rte ourner recelues such propertg Jor hls persond,l use, then

such dctlulw uouw not be stbJected to seralce tox, because thls

crrse uould fall under the excluslon protlded ln the definltlon of

' resldentlal com4tlex'.., "

The noticee submits the preamble of the referred circular lor

understanding what issue exactly the board wanted to clarify. The

relevant part of the said circular (para 1) is extracted hereunder for ready

re[erence.

"....Doubts haue artsen regarding the appticabilitg of seruice tox in a case

uhere developer/ builder/ promoter enters into an agreement, utith the

ultimate owner for selling a dwelling unlt ln q. resldentla.l cotrytlex at

g sto.ge of constnrctioft (or euen prior to that) and who makes

o

:.

aEtntction linked pagmerut..." (Para 1)

ro
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The noticee submits that from the above extract, it is clear that. the

subject matter of the referred circular is to clarify the taxability in

transaction of dwelling unit in a residential complex by a developer.

Therefore the clarihcation aims at clarifying exemption of residential unit

and not the residential complex as alleged in the notice. Hence, where a

residential unit in a complex is for personal use of such person it shall

not be leviable to service tax.

The noticee submits that it is important to consider what arguments are

considered by board for providing this clarihcation. The relevant part as

applicable in the context has been extracted as under for ready reference.

".-.It t'.o.s also been argued that even if it is taken lho.t seruice is prouided

to the qtstomer, a slngle resldential unlt bought bg ttr.e lndlvldual

customer uould not faLI in the defi.nition of 'residential complex' as

deJined for the purposes of leug of seruice tox and hence construction of it

tDould not attract serulce tox...' (Para 2)

The noticee submits the hnal clarification was provided by the board

based on the preamble and the arguments. The relevant portion of the

circular is provided here under for the ready reference.

".-. The matter ho.s been examined. by the Board. GenerallV, the initial

agreement between the promoters/ builders/ deuelopers and the ultimate

owner is in the nqture of'agreement to sell'. Such o case, as per tfle

prouisions of the Transfer of PropertA Act, does not bV itself create ang

interest in or cttarge on stch propertV. The properly remo.ins under tLE

outnership of the seller (fu the instdnt case, the

promoters/ buitders/ deuelopers). It is onlg after the completion of thz

construction and futl paAment of the agreed sum that a sale deed is

exeatted. dnd only th.en the ounership of the propetlA gets transkned. to

'the ultimate ouner. Therefore, ang seruice prouided bg such seller in

nnection uith the constntction of residential complex till the exea)tion of

4

oo
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such sale deed uould be in the nature of 'self-seruice' ond.
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. uould not attract service tox. F\triher, iI the ultimdte ouner enters into a

contract for constnrctlon of a resld.entld.l conplex uith a

promoter/ builder/ developer, ulho himself prouides seruice of design,

planning and construction; and after such construction the ultimate ouner

receives such properlg for his personal use, then such @ctiuitg uould not

be subjected to seruice tox, because thi.s case uould fau under the

exclusion prouided. in the definition of ;resid.ential complex'. Houever, in

both tiese sihtdtions, if serube,s of ang person ltke contractor, designer or

' a similol seruice proutder are receiued, then such d person tuould be liable

to pag seruice tdx. .." (Paro 3)

The hoticee submits that the clarification provided above is that in the

under mentioned two scenario service tax is not payable.

a. For service provided until the sale deed has been executed to the

ultimate owner.

b. For service provided by entering into construction agreement with

such ultimate owner, who receives the constructed flat for his

personal use.

The noticee submits that it is exactly the facts in their case. The first

clarification pertains to consideration received for construction in the

sale deed portion. The second clarihcation pertains to construction in the

construction agreement portion. Therefore this clarification is applicable

to them ibid.

Noticee submits that with the above exclusion, no service tax is payable

at all for the consideration pertaining to construction service provided for

its customer and accordingly the SCN is void abinitio.

ithout prejudice to the foregoing, noticee further submits the various

20.
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bcision that has been rendered relying on the Circular 108 are as under

M/s Classic Promoters and Developers, M/s Classic Properties v/s

3F.E E

oo
CCE Mangalore 2OO9-TlOl-l 1 06-CESTAT-Bang,
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b M/s Virgo Properties pvt Limited Vs CST, Chennai (Dated: May 3

20 1O) 20 1O-TrOL- 1142_CESTAT-MAD,

c

d

Ardra Associates Vs

CESTAT)

CCE, Calicut - l2OO9l 22 STT 4SO (BANG

e

Ocean Builders vs Commissioner of C. Ex., Mangalore 201O (019)

STR 0546 Tri.-Bang

Mohtisham Complexes pvt. Ltd. vs Commr. of C. Ex., Mangalore

2009 (O16) STR 0448 Tri.-Bang

leviable to service tax. An amount of Rs.5,99,4O,694/ _ has only

Shri Sai Constructions vs Commissioner of Service Tax, Bangalore

2009 (O16) STR 0445 Tri.-Bang

24 Based on the above the noticee was of the bonafide belief that service tax

was not payable and stopped collecting and making payment. Hence

where service tax is itself not payable then the question of non_payment

raised by the SCN is not correct and the entire SCN has to be set aside

based on these grounds only.

Without prejudice to the foregoing noticee submits that if the transaction

, is considered as taxable and there is service tax liability then the noticee

would be eligible tor CENVAT credit on the input services and capital

goods used and hence the liability shall be reduced to that extent. The

SCN has not considered this and has demanded the entire service tax.

In re: Qurrnwlcatlon of Demand

26. Noticee submits for the period January 2O11 to December 2011, the SCN

has claimed that entire receipts of Rs.11 ,36,52,141I _ are taxable. Outof

, the said amount Rs.4,36 ,26000 I - is received towards value of sale deed

&A q
and Rs.1,00,70,537/ - is towards taxes and other charges which shall not

f.

REE

Chartcrcd

tno,,1-,
ived towards Construction agreement. Therefore, assumin

G

s t1



27

24.

29

" ,1,. .

P Clarre

admitting, service tax if any is payable should be levied only on amount

of Rs.5,99,4O,69 4 / - and not on the entire amount as envisaged in the

notice.

Noticee hence submits that service tax is to be levied on

Rs.5,99,40,694/ -. Thus the service tax liability shall amount to

Rs.24,69,553/-. Out of the said amount, Rs.5,98,671/- was paid earlier

to the issuance of notice and acknowledged the same in the subject

notice and Rs.39,666/- was paid by utilisation of Cenvat Credit and the

balance of Rs.18,31,216l- was paid vide Challan d,aLed,21.O2.2Ol2.

Therefore, the entire liability has been discharged by the Noticee and

hence the notice is required to be set aside. (copies of the challans. are

enclosed along witir this reply)

Without prejudice to the foregoing, assuming but not admitting that the

service tax is payable as per the SCN, Noticee submits that they have not

collected the service tax amount being derrlanded in the subject SCN.

Therefore the amount received should be considered as cum-tax in terms

of Explanation to Section 67 of lhe Finance Act, 1994 and the service tax

has to be re-computed giving the noticee the benefit of cum-tax.

Without prejudice to the foregoing Noticee had submitted in their reply

the basis on which it is evident that the circular 1O8/02/2009-ST dated

29.O1.2OO9 states that where a resldentlal unlt is put to personal use,

' and not necessarily the entire complex, it would be excluded under the

taxable service 'Construction o[ Complex'. Though the impugned order,

without giving any proper justification and by just reproducing a part of

the above circular, concluded that the exclusion from taxable service

would be available only when the entire complex is put to personal use.

The impugned Notice has not considered any of the points stated by

em in their reply regarding the fact that the above circular explains

oo

at personal use of a single residential unit itself would exclude

*s? t4



service tax. For this reason as well the impugned Notice shall be set

aside

In re: Interest under Sectlon 75

30. Without prejudicq to the foregoing noticee submits that when service tax

itself is not payable, the question of interest and penalty does not arise.

31. Noticee further submits that it is a natural corollary that when the

principal is not payable there can be no question oI paying any interest

as held by the Supreme Court in Prathiba Processors Vs. UOI, 1996 (88)

ELT 12 (SC).

In ri: Penaltg under Sectlon 76 & Sectlon 77

32. Without prejudice to the foregoing, Noticee submits that serviie tax

liability on the builders till date has not been settled and there is full of

confusion as the correct position till date. With this background it is a

settled proposition of law that when the assessee acts with a bonafide

belief especialty when there is doubt as to statute also the law being new

and not yet understood by the common public, there cannot be intention

. 
of evasion and penalry cannot be levied. In this regard we wish to rely

upon the following decisions of Supreme Court.

(i) Hindustan Steel Ltd. V. State of Orissa - 1978 (2) ELT (J159) (SC)

(ii) Akbar Badruddin Jaiwani V. Collector - I99O l47l ELT 161(SC)

(iii) Tamil Nadu Housing Board V Collector - L99O (741 ELT 9 (SC)

Therefore on this ground it is requested to drop the penalty proceedings

under the provisions of Section 76.

In 
"e: 

BenetTt Undet Sectlon 80

33. Further section 80 of Finance Act provides no penalty shall be levied

under section 76. 77 or 78 if the assessee proves that there is a

able cause for the failure. The notice in the instant case was under

ion as to the service tax liability on their transacti

t5:
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there was reasonable case for the failure to pay service tax, hence the

benefit under section 80 has to be given to them.

Noticee crave leave to alter, add to and/or amend the aforesaid grounds.

Noticee wish to be heard in person before passing any order in this

regard.

For Hlregsnge tea Gtee[wo Estates,

d Slgnatory

Chirt.rEd
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