GREENWOOD ESTATES

Office: 5-4-187/3 & 4, 11 floor, Scham Mansion, M G Road
Secunderabad — 500 003, Ph: +91 40 66335551

. ate: 22™ December 2015
\TO, * )
* " The Ad@itoma Colnmi < nner,
Service Tax Commisonerate,
11-3-423/1/A, Sitaram Prasad Towers SEVi
Red Hills, Hyderabad-500 004 OTTAM
2N Sub.:  Further submissions of information as stated during Personal Hearing
i Refl: Personal Hearing attended before your good self on 15.09.2015 for OI0.No.51/2012-
Adjn.(ST) ADC dated 31.08.2012 pertaining to M/s. Greenwood Estates,
Our letter dated 7" October 2015
Dear Sir/Madam,
CESTAT/Commissioner has directed the relevant lower authority to re-quantify service tax demand for
_ the period given in the reference above. Personal hearing for the same was also completed. We wish to
Q make a further submission in that connection as follows:
1. The detailed working of receipts and the attribution of the said receipts towards sale deed is
given in Annexure — A attached herein. The summary of the same is provided hereunder:
Description Receipts | Non taxable Taxable
Sum of towards sale deed 4.07.44.617 4,07.44.617 -
Sum of towards agreement of 5,32,39,887 - 5,32,39,887
construction
Sum of towards other taxabie 13,29.697 - 13,29,697
receipts
Sum of towards VAT, Registration 1.11,48,364 1.11,48,364 -
charges, etc
10,64,62,565 5,18,92,981 5,45,69,584
| f
et 2. Accordingly, the value of taxable services constituted 40% of Rs. 5.45,69,584/- ie. Rs.

2,18,27,834/- and the service tax thereon

paid.

e

@ 10.3% constituted Rs. 22,48,267/-. The actual
payment of service tax amounted to Rs. 47,41,121/- which was more than the tax required to be

This excess payment is due to the fact that at the time of giving statements the value of saje deed
was at times not determined. Sale deed was executed at a later date and an adhoc value for sale
deed was adopted for purposes of estimating service tax liabil
completed and there is a finality in the value of sale deed. T

. ey
13, LS

ity. Now the project has been
he excess so paid has not been




GLo=NWOOD ESTATES

Office: 5-4-187/3 & 4, 11 floor, Soham Mansio

Secunderabad — 500 003. Ph: +91 40 6

R As per Appellant As per OIO

{ Gyuss Receipis 10,64,62,565 23,01,51,477
Less Deductions
Sale Deed Value 4,07.44,617 -
VAT, Registration 1,11,48,364 -
charges, stamp duty and
other non taxable
receipts
Taxable amount 5,45,69,584 23,01,51,477
Abatement @ 40% 2,18,27,834 9,20,60,591
Service Tax @ 10.3% 22.48,267 94,82,241
Actually Paid 47,41,121 -
Balance Demand -24.92 854 94,82,241

Once the apparent error in calculation is taken to its logical conclusion, the entire demand fails
and therefore there is no cause of any grievance by the department on this ground.

Since a substantial component of the demand is on account of the value attributable towards the
sale deed value, a copy of all sale deeds executed for the relevant period are attached herein as
Annexure — C. The Appellants enclose the full sale deed for Flat No. A-115 and the relevant
extracts of all the sale deeds which aggregate to the value claimed as deduction.

From the above documentation, it is more than evident that the value attributable towards the
sale deed cannot be included in the value of taxable services and the demand needs to be dropped
on this ground.

Similar to the exclusion on account of sale deed value, the value attributable to statutory taxes
like VAT, service tax, registration charges, stamp duty, etc need to be reduced. The flat wise
details of such amounts are provided as Annexure — B.

Once the above deductions are provided to the Appellants, the demand would be reduced to
NILL.

Thank You.

Yours singerely,

Partner.

Encl:  Annexure - A. Sale Deed details in relevant period

Annexure — B. Receipt Details in relevant period
Annexure - C. Sale deed copies
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OFFICE OF THE COMMISSIONER OF CENTRAL EXCISE, CUSTOMS AND SERVICE TAX
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Lil K ot 8 500 004

ASHEERBle;H ti HYDERABAD-500 004 - 5 *
| (PHOM: NO: +91.4u- 23 1193 & FAX NO: +91-40-2321 1855 | -
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_ Dateial 08.2012

XE -
OR No.61/2011- Ad_)n(ST)ADC Gr X&
OR No.52/2012- Ad_;n(B'I‘)ADC '

‘ ' ORDERIN OR;J}INAL NO. 51/2012-Adjn(5 )A‘Dc_" :
(Passed by Shri R 8. Maheshwari Addltlonal Commlsslo er, Service Tax}
PREAMBLE

L. :ﬁshsrt:hna%ﬁqgﬁﬁmmﬁa #mﬁmwwuﬁhﬂrm%ﬁqw%mﬁ

copy|is granted fréc of charge f br the ‘private use ol‘ the pcl‘son to-whom it is

lssued

2. ‘Gﬁ%ﬂﬂﬁffhﬁéﬂhﬁm m}aa}amﬁﬂ B5 asﬁﬁmﬂgqumﬁﬁs‘l 9N
man&nﬁnfaa%ﬁmmsan&wﬁ i & e %ﬁmaﬂgﬁ(mgmmami

W 7 & aa oA ), 2R U, EﬁthFT mﬁooooaaﬁmqﬂmﬂqmmm
T

- Under Sec.85 of the Fmance Act, 1994, as amended any person
aggrieved by this order can prefer an appeal wlthm three months from the date

of communication of such ordcr/dec:swn tg the Commissioner (Appeals),

Hqrs:, Office, 7t floor, L.B. Stadium Road, Bashbarbagh Hyderabad 500 004

3. mas%%aﬁﬁaa{@aﬂ(maﬂaﬁaﬁarﬂe@ﬁdﬁmﬁ-4ﬁaahm
amhuiﬂaqaﬁla%awaﬁmmﬁql _- i

"An appeal undcr Sec. 85 tq the Cummnssnoncr (Ap]ieal?) shall be made in -

form'ST-4 and shah be vcrlﬁed in the prescribed manner, _

4. w, 8- 4%#%%#@1%&@%1&%?@3#%?@@1\16&%@%%
msrﬁat%ﬁmﬂaﬁmrﬁﬁ@aﬁ@qﬁmwaﬁmﬁmﬁq

: The form of appeal in Form No: 8T-4 Ishall be filed in duplicate and shall
be accompanied by a copy of the 'dccxslon or thd Qrder a;bpea.led against.

5. 39 9t 3Nt Rrw Fof 13w I%%ﬁamﬁmaﬁwr&ﬁmmﬁwaﬁmmtﬂ
ngﬁaw%m—ﬁﬁmwmaﬁ
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Sub: Service Tax + ﬂ%nt::e = Case against M/ s. Greenwood
- Estates — Non payment of $¢rvice ax on taxabla services rendered
~ QIO Passed - Regardl_‘ gl o]

: .‘:'Vﬁli[i*'__! : .

"M/s. Greenwood Estates 15- 4-.187/3 & 4, II Floor, MG Road,

Secunderabad - 500 003 (heremafter referred as Greenwuod / assessee, in

short) are engaged in’ providing works cdhtract service. M/s Greenwood

Estates is a registered partnei‘ship firm hndlgot themselves. rcglstered with the
department for payment of serwcc tax wlth SI‘C No. AAHFGO?I 1BSTO0O1.

2. A Show Cauae Notlce vide HQPOR N 77/2010 Ad.]n(ST) dt. 21.5.2010
was issued for the’ per{od from JanPary 2009 té December 2009 involving an
. amount of Rs. 947737/- including cess. é.nﬁ the same haq béen adjudicated

and confirmed vide Order-In-Original No:47/20 10:8T dt. 24;11.2010. Further,
the asseSsece has gone in appeal and. the same has béen dismissed v1de OIA
No11/2011-8.Tax. dated -31.01.20i1 by the Commg:;oncr (Appeal),

Hyderabad. The present notice is issued in schuel to the same for the perlod :
from January 2010 to Decembfnf 2010 . : ‘

' I i
3. As per Sectmn 65 {105) (zzzza] of thenFlnance Act,. 1994 deﬁnes that
‘taxable service means. any service provided or to be provnded ~ to any person,
by any other person, in relatlon to the execution of a Works ¢ontract, excluding
works contract in respect of roads, ait‘ports, ra11Ways, transport terminals,
bridges, tunnels and dams’. :

Explanation: For the purposes rof this sub- clduse, works tontract” means a
contract whereln, _ ‘
; - : ; | %

fi) transfer of prbperty in good§ involved ._in thé_e;;s{cutiort; .of such contract is
leutable to tax as sale of goods, and l !

{ii) such contract is for the purposes of oarrymg out, - " | ‘ ;

struclures, whether bres fabnoatéd

f'otherwrse...i...,L

(a}r erectton commissioning or mstalla :{ oh of planq mctdhmery, equ!pment or
#

(b) con tmction of a new buliding or a tipil qtructure or a p thereof; orofa-
{ pipeline or candu:t, pnmanly fm‘ th pumases of commerce| or industry; or
(c}i conf!ructlon of a new resrdentta! cp l :a!e)f or a part there ] or

{d} completton dnd - finishirg - service ',' repalr a!terdtton, rehovation or -
! restoratlon aof; or similar services, i rblatton to (b) and (c); or -

(e} turr#key prcyects includiig engmee

ing, prucurement and ristruction or
commissioning (EPC} pro_;ects » }

3. As per Sectxon 65(91a} of the Fmance‘ Act 1994 “R331deAUal Complex
*means any complex compnsmg of -

(i)} - a butldmg ar butldmgs, having. more thcm twelve res:denttal Units

(il  acommon area, and :

(i) . any one or “‘more of faahttes br servtces such as park, hft, parlking
pace, community hall, common water supply or effluent. treatment
systeirn.
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for d planning of the layout, and the construction of such complex is
intended for personal use as residence by such’ person. = '
4, M/s G.teenwoc_:d BEstates registered with:the service tax department and
not discharging the service tax! Hability properly and.alse not filing the ST-3
returns, which are mandatory as 'per Service Tax. Rules made there under. Of
verification of the' records, 1t ig ‘found that M/s ‘Greenwood Estates have
undertaken g sirigle venture: - by s M/ ' Estates! locate
. Kowkur Village, Malkajgiri Ma dal, RR District and: received amourit from
customers from’ towards sale f land and agreement of cbri;’stiuc on foi the

said period. Further, it is foun that they have not filed ST-
said period. | ' ’ - !
t

General Man ger(Admn). authoriZsd represéntative’ of the asfessed |, that the
activities un ertakpn by the o pany ate pr_c‘:vidiqg‘ services of con truction of.
residential complexes and'also stdted that initially, they collefted the amounts
agairist booking form/ agreement of sale. At ‘the ‘time of rdgistration of the
property, the amolints received till ‘then will be allocated 'to ards' Sale Deed
and Agreement of; Constructior; | Therefore; service tax on amount received

. ‘ ‘ i Lo ) ‘ ' : V ‘
5. ' Furthed it is‘made clear o Ql;O?;?Ol'Q'bJr}'Sri A;S_hankf:‘ Reddy, Deputy .

against Agreement;of Construction’ portion of the amoiints tol ards agreement

of construction is aid on receip{ basis. The Agrecement of Sale conptitutes the
totallamount of the land/semi hished fldt wi ‘undivided 'share of land and
valué¢ of construction. © The sgle déed conétitutes a cdndition’ to ‘go for
construction with ‘the bujlder. Accordingly’,‘ the. constriction agrt::ement will
also be entered iminediately on'the sani¢ date of sale deed. All the process is in
the way of sale of constructed u it as per the agfeement of sale but possession
was given in two phases one is land/semi finished flat with'undivided share of
' land ;and other one is completed unit. “This is doriinonly adopted procedure as
required for getting loads from the banks”, - ©-t° .- - ..

6. As per the exclusion pruﬂcicid in S_i:ct.i'chf'rﬁﬁ(-gla) of the Service Tax Act,

the residential complex does not ificlude a'complex whith is’ constructed by a
person directly engaeging any other person for’ designihg or planning of the
layout, and the construction of-such complex is irfitendéd for personal use as
residence by such person. .Here” personal use”. includes permitting the
complex for use!as residerice” by “another’ person’ on rent or without
consideration. If is further clarified ih pata 3,of the Circular, No.108/02/2009-

ST dt. 29.01.2009 if the ultimate 'owner'én;ers’,inw a coptract for.construction

1.

provides service pf deslign, . plarll‘n ng' ai;d'.copgtrugﬁon;l and after such
construction the uﬁjti_maté. owner récelves EUCh‘piopgrty-fp: Ihxs__pexjs?nal! then
such activity is not liable to service tax, Therefore, ‘as per the exchisjop clause
and the clarification mentioned” abofvg, . il a builc_ler/p,romoter/.dev_eloper
construction entiré complex for one person for persondl use as residence by
such person woilld  not. be - subjected - to ' gervice ! tax, . Furthier, Phe
builder/promoter/developer normally enters ‘into construction/ completion
- agreement after execution of sale degd‘, til the e_xecr_.l_.t{on of* sale deed the
property remains in the name of the builder/ promoter/déveloper and services
rendered thereto are self services. Moreover, stamp duty will be_ paid on the
value consideration shown in the sale fleed: . Therefore, thq_l'f: is: no levy .of
service tex on the  services r ndered ! till sale deed. Le on the vql;;e
considcration shown in the sale deed. ‘But, nQ.' stamp duty will be ‘pral‘d on the

l Pageddr12 .1 -

of a residential complex with'-a promoter/bullder/developer, - who himself
i

returns for the-
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‘ . . B ' . .
agreements/contract against whxch they rénder services to the customer after

execution of sale deeds. Theye exmta the servjce provider and service recipient
relationship between  the: buildeﬁ/ promotcr/ developer and the customer.
Therefore, such servmes agdinat ggreement of COnstmotlon are invariably
attracts service ta.:ﬁ ungier Section 65(105(zzzz25 of the Fmanbe Act 1994,

7.  As per the deﬁnitwn ol‘ “Res;dcntjal pomplex prov1ded under Section
65(91&} of the Finance Aet. 1994, it jconstitutes any one ote more of facilitles or
services such as park lift, pqul g space; cominunity hall, common water
supply or emueni treatment system.:The gubject venture of M/s Greenwood
Estates qualifies to. be’a rebidentje l complex as it containé more than 12
residential units with, pommon areq and common facilities likke park, common
water supply etcy and the; layout was approved by HpDA & the Alwal
Municipality vide Letiér Noj 3822/ 4/P/H/OT, dt. 9.7. 2007} As seen from the
records, the assessee eéntered into 1) a sale cjleed for salé of undivided portion of -
land togethet with semi ﬁmshed portion of tl}e flat and- 2]J an agreement for
constl‘uctlon w:th|thcir custumers On’ execution of the sale deed the right in
a property got trelnsferred to the customer, Ihence the construction service
rendered by the assesses. thgriafter to their . customers urlder agreement of
construction are taxable undet Service tax.as there éxists ‘service provider and
receiver relatlonshlp between . them As there involved the transfer of property
in goods in execution of the- sau:l construction agreemeénts, it appears that the
services rendered by thein aftcr exectition of sale deed. against agreements of
construction to each of their, cugtomers fo whom the land was already sold vide
sale deed are taxable services: upder works contract setvice.

8, M/s Greenwuod vide thei statement recgived in: thns glfice on 22.4. bOll
has submitted the Flat-wise a?nounts received for thé pegod from January
. 2010 to December 2010. -The total amount| received is Rs. 116514336/-
agamst agreements of construgztion durmg the. period; anq are liable tg pay
service tax mclu;hng cess worlﬁg out to 'Rs. 48,00,39)/- and the interest at
appropriate rates under Works ontract Ser\nc re:sptactmalyi - 1

9. M/s GreenLvood are well aware of tht,e pr vislons and of llabihty of servlcc -
tax on receipts gs result of these agreement for conatrucltlon and have not

assessed apd paid service tax properly with intention to evade payment of

Service Tax. Th1y have mtentlonally not ﬁlle the ST43. rqtum4 for the said

period. H nce, ghe service tax payable - by| /8 Greenwgod appears to be

recovered 1 ndcr ub-Section (1) of Section 73, qf the Fmance Act 1994,

10. Fiom the oregoing, 1t Appears that M/ GreepWood Estates, 5-4-187/3
& 4, 1l Flapr MG Road, Secunderabad 3 hi v contravened the,prowsmns of
Section 68 of the, Finance Act 1994 tead wit ule 6 of the Servige Tax Rules,
1994 in as;much as they have not paid the proprnate amount pf service tax
on the valye of the taxable services and Se t{on 70 of the. Finahce Act 1994
read with Rule 7 of the Service Tax Rules 1 94 in as’ much as they have not
filed statutory returns for the taxable serwceis rendcred and alsoldid not truly
and correctly assess the tax due on the services pmvxded by them and also did
not disclose the relevant details/ 1111‘0rtru3.t1m‘1,I wnth an intent to evade payment
of service tax and are liable for recovery under provisions to the:Section 73(1)
of the Finance Act 1994 and thereby they hqve rendered thcmsc}ves liable for
penal action under Section 77 8& 76 of the Finance Act 1994 _

,Paged4ol 12



OR No.61/2011-Adjn(ST)ADC & 52/2012-Adjn(ST)ADC.

11. M/s Greenwood Estates, were lssued a show cause notice askmg them to
show cause to the Additional Commissioniet of - Customs,. Central Iixcise G
Service Tax, Hyderabad-ll Comm:asmnerate Hyderabad within as to why:-

(i)- an amount of Rs. 48,00,391 / (Rupeea Forty . elght lakhs three
hundrcd ninety one only} including'cess ‘should not be demanded on
the' ‘works contract serv]ce under the: Sub-Section {1) of Section 73 of

the!Finance Act 1994 fdr the penud l'rorn January 2010 to December
201‘0 and

(ii) Intjrest is not payableL y them on the arnount demancledlat (i) above
under Sectxon 75 of th ma.nce Act 1994; ‘snd - ,
I

I
(ii) Pcngnty should not b ;1mpos¢d on. them under chnoq 77 of the

Finance Act 1994 fort
le

ce Act 1994 ; anql’ )
et ook :,'-" o
(i)  Penalty should noE b :!im'pbsed.oﬁ t_hgm underf £ t:r:t.ic-nr 76 of the
Finimce Act’ 1994 I
13. ¢ Al Personal Hcarin dwas helcl o 16. 08 2012 SlJfri Ja 3{& Prakash,
Manager (Accountgs) alond with|8hri Sudhir V. 8. and Sri Harsha! Chartered
Accountants,! | 8PP ared for the pErsonal hearing While reite ating, the earlier
submissions 'made in ‘their' reply -to show cause notices, they have ‘made
following submissi¢ns:- . : .

|

i _ 'i ‘ ) Do ;

(i) that the Finance Act, 1994 was- amended by the Finahee Act, 2010 to

f introduce an explafation to Section’ 65(105)(zzq] ancl Section

i 65(105}{zzzh) Clausd (2zq) relatea tb- & service prowded or to be
provided to any person by any other. person in relation to
comine ,cxal ar industrial constructiqn :and clause (zzzh), & service
in relation to' the construction of. a complex ‘Both bear the
following cxplanatmn. '

Explanation — For'the purpasés of t}us sub-clause, the construction of a
new building which is intended for sale,” wholly or partly, by a
builder pr any person: authorized. bg.} the buililer before, during or-
after conpstruction (except in_cases far which no- isum s received

- from orlon behalf ofl the prospectiue buyer by the builder. or the
person |authorized - by :the: builder| before grart of complétion
certifi cate by the authority competenﬂ td issue:such certificate under
any law for the timeibefng in force) sHall: be deemed to be service
provided by the builder to the. buyen 1o oo

i - . ! . :

Lo
f
[ .

Page5af12 | @ 1

contravcntlon of Rules and provisions of the



OR No.61/201 11Ad,1q1(qu'bc & 5212
. ¢ _
S L
i .

12

-Ad_-lu(S_j‘I')lA.DC:,‘- h l(go }2..01
o Oun 4

. U :

(i} - Noticee further submits that reliance is. ‘place on Mohtisham
‘Complex (P) Ltd, v.. CCE 2011 (021)!S.T.R.551 (Tri-Bang) wherein it
was held as under- “The deeming provisian wouldibe applicable only
from 1-7-2010. Our attention, has. Also been taken to the texts of
certain other Explanations figuring under Section 65(105), In some
of thesegExplanatiqns,"therq is an-express. mention of- i'etrospective
effect. Therefore, there appears itorbe. substange  in the learned
counsel's drgument that the _decming‘prov'isirmicontained in the
explanation.added to SeQﬁon;65(105)(zzq).and‘(zz'z’h)'of the Finance
Act, 1994 wili have. pnly’ prospective ,.effecti from. 1-7-2010.
Apparently, . prior to this: date, a biiilder cahhotibe? deemed to be
service .. provider providing  gny' service | in - relation to
industrial/commercial or; résidential ICQmplcng to the ultimate buyers
of the property.” . i : ;

(i) Noticee . further ‘submits that Circular 1/2011- S.T. 15.2.2011

<, issued IJ'y Pune Comqﬂssionér‘ate it Has been clarified as under;’

o y . .
“Representations have ~ been received  from trade requesting
clarification . partioularly for -advance payments for services of
Construction of Re:si_dential'Co'niplex rendered sdfter 1-7-2010,and
also for service tax collected by builders even where no liability
exists. It is hereby clarified. that. where Services of construction of
Residential Complex were rendered. prior to 1-7-2010 no Service Tax -

I8 leviable in ‘terms of Para’ 3" of Boards Circular number

. 108/02/2009-8.T., dpted 29-1-2009, The Serviceof Construction of
Residential Compléx  would -attract service tax from 1-7-2010.
Despite no setvice tax liability, if any amounf hag been collected by
the builder as "Service Tax” for Seryices rendered prior to 1-72010,
the same is required fo be déposited|by the bliide to the Service tax
department.. Builder cannot retain the amount collected as Service
Tax. C ' : S :

{iv}) Without prejudice to the foregoing| Noticee submits  that taXable
value under -the work contract service 18! that part of value of the

' to . seitices| provided in! the
‘execution of a  works- contract| | Fdr - this Phitpose, valuation
mechanism has been provided unq{_{: ‘Rule' 2A of the valuation rules.
o,Wev;e'r, an ‘optior is,given to a gessee  to-opt for
scheme. that composition.; scheme| -ig -
¢hoosgs not .to opt for the’ gaid;
}:mder Rule 24, ibi;ll..Therel_'gre,- the;
as it imposes the composition sche

(v) Noticek Bubmits assuming but nof| admitting Service Tax, if any is
payable under the hiead Works Contract, the yalue of wprks contract
nust be determined as:per Rule 24 pf Servige Tax (Determination of _
Value) Rules, 2006. Noticee submifs that the impugned SCN has
been passed with revenue bias w tiiout appteciating the statutory
provision, interition of the same, and alsd the objective of the
transaction/activity/agreement. It ‘is unredsonable fo hold that
material value is nil in any constriiction activity merely on the
ground that material value has nok been furnished by noticee in his -
correspondence datéd 22.04.2011, the same was not furnished as it
was not asked. for by the department, thereldre it does not lead to a
coriclusion that the same is nil without being given an opportunity
of being heard. Noticee shall submit the material Consumption for
the period January 2010 to Décemiber 2010, : .

e on the mssessee.
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(vi) Noticee furthér submits that wheére the Value of Work Contract
Service shall is determined.as pef as per Rule 2A of ‘Service Tax -
(Determination of Value) Rules, 2006, he shall also be entitled to
utilize Cenvat Credit on Input services and Capital goods, -

{vii)  Noticee submits that desumjng but niot.admitting service tax if any
is;payable and the behefit of Rule 2A, ibid is not available for any
repson, service. tax payable under.composition scheme at 4.12% can
bd paid by utilizing the Cenvat Credit. in respect of Input services
ard Capital goods. However, impugned notice has nOthonsidcred

e same before arrivifig at the tax [ability and such notices issued
m Charfically with:reyenue bias'should be set-asidé. . ;|

(viii)*  Without prejudice td- 1e. foegoing, aséum{pg-bq not adinitting
Noticee!submits for he period January 2010 to Qecember 2010,

‘the SCN- has claim - that -amount ‘of Rs.1165!14 Likhs are
taxable. However, 'igticee : fails ! to ‘understand. (ghow lthe said

'1 ount has been grfived.at:.Out of . the: total eceipts of Rs,
1069.12 Lakhs during: the period January 2010 to December
2010, Rs.366.,12 L ’Pfis‘ received towards value of sale.deed and
velue oi land ahd Rs 199.93 Lalkhs taxes and othe -cherges which
sHall not be leviable @ service tax, An amoufit of R .573,06 Lakhs
has only been rgcelved. towar 8 Construction - agreement.

- Therefore, assuming but not " admitting, service| tax if any is
payablq should be lepicd only on amount of Rs.573.06 Lakhs and
not onj the entire’ wmount as' envisaged: in ‘the construction
agreement, . R S T

|

{ix) Noticee_{sgbmit‘s thay penalty under;Section 77 for failure to submit

' the retirns is not right in law. as kh,ey have filed their half-yearly
returns in form ST-3 for the said ppriod. (Copy ¢f the ST-3 returns
enclOseh); Hence, penalty on this colint should be set-aside.

(x})  Noticee further submits that mens rea is'an ‘essential ingredient to
- attract penalty, The Supreme Courtlin the case of Hindustan Steel p.
State of Orissa (1978 (2} E.L.T ,-}159,'-'{8.'_0.) held that an order
imposing penalty for:failure to carry ouit the: statutory obligation is

the result of quasi - -criminal pr ceedings, and penalty will not
ordinarjly be imposed - unless the' party,f'qbfiged “either acted
deliberately in defiance of law or was guilty of conduct contentious or
dishonest or acted {h- conscious di}:égqrd of its, abligation. Penalty

will not also be impos d for failure o_p,erfor_;ﬁ q étptutpry obljgation
is a matter of discretion .of the authority to'.'belpxercis'ed judicially
and on a consideratiofi .of the. rq!%:vgnt'cir_g':urpst,ancpa. Even.if a
minimUm penalty is prEscribed! the authority competent to impose
penalty will be justified'in refusing to impose penalty, when there is
a tcchdical or judicial breach of the provisions of the Act or where
the breach -flows from a-bonanide_ belief that the offender is not
liable to act in the mannet prescribed by the statute.

(xi) Noticee further ho evidence has been brought on record by thcf lower
: authority to prove contraventidh of various: provisions of Finance
Act, 1994 by the noticee only with:intent to evade the payment of
service'tax. In this gcenario,. iniposition of pengdlties ‘upon them is
not justified. In this' regard ‘Appellant placés reliance. on the
decisions in the case of 1hEta [Enginegring Ltd. v. Commissioner of
Central Excise, Chennai - 2006 (3) 8.T.R. 429 (Tri.-LB) = 2004 (174)
E.LT. 19 (Tri.-LB). CESTAT) Northetn Bench, New Delhi (Larger
Bench] held - Appellgnts being under bona fide doubt regarding their
& = . d

- . 1
e '
S
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activity whether codered by Service ti

rUic  or niot,: there exists reasonabie
cause o their partiri not[depdsiting ervice tax ii'time - penalty nol
imposable in tefrhalof, Sei tign: BO of Finance Act; 1994, ‘
© (xii)  In the case of Ra ttls:rlsl’;nc’(= Travelg Put -Ltd- 2007(6) STR 37(Tri-
Mum) whereln'it wels held that in:thé absence of any records as to
suppression! of fatts, theh-tona fide ‘belief’is &' rdasonable cause’
: under gection 80 of the nance Agt, 1994, - ..
(xiii) - Noticee furthér supmits |thgt’ where the intérpretation of law jo
_ required, penal provisionp canno be involked. Also in the case of
~ CCE vs. Es§ Kay Enginderitiy Cd. Ltd.’ {2008} 13 STT 417 (New -
Delhi - CESTAT) it wes’ hbid thit: “It.is gettied pokition that when
there is a dispute of inferpretatioh of provision of laiy, the penal
provisions - cannot! bé,_‘;fﬂﬁbkéd.i “Therefore;.’ thd * Coimmissioner
(Appeals) rightly .set aside ‘the penalty.”' Hetice penalty is not
i applicable in the -igstant cage whe""' there have been confusions
- as to applicability of gervice thx,'plli;tﬂiﬁcatidﬁ: of lservice etc. and .
law has very muith baen ungettled.. (- - - - . ;
‘(xiv)  Without prejudice ;tj;ﬂl_e;foregoing; Assumitig byt not admitting
"~ - that sérvice tax'i.'bn_."','sai_dz’,"s'e:‘v‘i_cé‘,IiSf;-ﬁa;jfable.: Noticee further
submits that Reﬁsiltg' under ;Sectlon , 77 arjd - Bection™ 76 of- the
Finance Act; 1994 “should ‘not be Imposed - as there was a
reasonable cause for the said failyre! - -~ - R
Similarly, with regard {q show cauge nptice 0.R.N0.52/2012-Adjn.{ST),
dated 24.04.2012, covering the Ieﬂod_\_}anuqry, 011.to D‘e_i:egnber 2011, they
have stated as follows: - | - B R ,
(i) Noticee submits that for thé:period
- 2011, the show ¢ause notice has Claimed ‘that entire receipts |of
Rs.11,36,37;141/- gre - taxable; | [Qut :6ft the| said amount,
Rs.4,36,26,000/- i8 ;received - towprds value: of| sale deed aind
'Rs.1,00,70,537/~ is towards taxep 4rid other.chafges which shgll
not bejleviable to service.tax.”An afjotint of R5.6,9,40,694 /- hhs
~ only been received towards’ Congty éﬁonfﬁgr'eet;"ent. : Therefole,
assuming biit not admitting,’ servipd tax if dby is payable should -
~ be levled only oh amount ‘of ‘Re. 109{40i694 /- pnd tiot on the
: aiéntire mount as tnvi'qgg'ed };n_: the ig tice.. . | _
iy - &otice - further - submiite . t_hat 8¢ g
L3

oo -'. ) ' \
Jahuary 2011 to December,

fce ‘tax'is tb be léviéd on

ax Hability shall lmmount to

© Rs.5,99,40,694/- ,Thus, the servigH tax Hability )
Rs.24,69,633/-. 'Oult of the daid upt, R$:i5,98,671/- was paid
arlies} to thg issuance: of fotice and-adkhowledged ,ﬂle same in

he sybject notice:.and’ Rs;39,666/]- was paid- by utilization of

Cenval. Credit and:the balance of| ®8.18,31,216/- was paid vide -
hallan dated 21,02.2012, Therefore, the enlire lability has been

dlischarged by the Noticee and herjcg; the fotice is reglired to be

e‘;etas{de, s o T .

y

1!

; : o o i
DISCUSSION & FINDINGS - - ok
14. I have carelully gdne thfmigh the :x;écoifd's' of 't.he_cé.s_é} “Vthf:‘_doc}n_i;gpts relied
upoen for jssuc of show. cause notlce and written & oral submissions made by
the assessec. There ate two show cause. niotices on the same issue covering

different period. As the issue invalved i8 same, both the show cause notices are
proposed to be adjudicated by E+" comimnon order, the details of which are as
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17, > Various flats hav:e‘:

o QL NS00 Adn(HADE - . - .- .
B onNo.m/zmi-Adjn(snAbc_'&’szlz'o_lz-quua('shADc

under :- : ’ e TR .
3.No. lSCN- No. & date = - " 'Period tovered - | Service Tax
- e Demanded
l.. 1 O.R.No.61/2011-Adj (5T) dJanuary, " 2010 " to. Rs.48,00,391/-
Gr.X dtd 23.04.2011 ° 't | December, 2010 - - [+ - S
2. [O.R.No.52/2012°Adj (8T) January, 2011 to Rs.46,81,850/-
dtd 24.04,2012 -, December, 2011 -

15. - I'find that these ari ;Epério;lical sﬁ_o'w éaﬁéc notices, The demahd :

for the past period was confir éfl vide 01Q No.47/2010-ST dated 124.11.2010

and the same was also -ugheld- by Commissioner- (Appeals) -vide OIA
No.11/2011-8.Tax) H-1l dated 3 101.2011. - Respectiully follo i_ng_.'l e decision
of the Commissioner-(A), | hold hat demand of Service Tax is dustaj 1able,

I L : S : '

16.". ., Admittedly, ‘the adskssco has,: executed ' a residentinl “complex
project having more than: 12 flals and layout of the project wé}a approved by the
civic authorities, - Therefore, ith libroject satlsfies ‘the “definjtion of| ‘residential
complex’ as defined in the statufel! . -~ .. .. Lo To8

I
i 1
Fl

Ny : !

Ien: sold by theim to various zustomers in two
statgs. First, they have execute ﬁa- ‘sale deed’ at' semi-finishdd sta e.by which
the bwnership of the semi-finished. flats ‘was transferred o thd. clistomer.
App‘ﬂopriate stamp duty.was d . yalu
demanded on thé - sale deed lue in-the light of Board’s Cirtular dated
29.01.2009—After]" execution of ‘sale "deed; _they have  entéfetInto~another
agreement with the customet. for completion of “the said ats wid the “gervice
tax demand is conl ined toithis agreement, @il Lo e on O , o

e 1 . i

——— :

18. The second agreem ::jt, (wri_tt.e;i ‘Dx’;f 6ral].and by whatever name is
called, involve supply of materidl and labour t¢! bting the semi-finished flat to &

stage of completion, As itis a composite con;rf;i:t'iinyolvipg' lahour and inaterial,
it clearly satisiies the def‘initiqr‘l'-'of_'_'Works'Cd_t;tfact‘_Seririce_-", ‘Therefore, the
classification under worle contratt service and thé same shall be preferred in

view of the Section 65 A of the Akt The,.B&grdf'vidé‘Cirqmag;lﬁlo.1_28_/10/20 10-°

ST dated 24.08.2010, at para 2 has also ¢larifidd as under, S

“2. 'The matter has been exantined. As tje'iqrdsf., the ;clas.s_ifiqation,:_ with
effect from 01—.15_06.2007 when' the hew service 'Works: Conlrdct” seryice
was made effective,classification. of:safgres,gilig{ Services would undergo a
change in case|of long term contracts even though part of the service was
classified under the respective tpxa,b{g service brior.to 01 .06.200?’. This is
because ‘works. contract’ describes the’ nafure of‘. the, activity "more
specifically an{i, therefore, as !per'fthe:brouis'ilmw~of;;sectl:qn 65A of the
Finance Act, 1994, it would:be the:qpprqgr_'iat_e classification for the part
aof the service p_roui_de__,d after that date.” B A S :

19. Reliance is lalso- placed on. the! dec_islpp:"b_{;' the. EAuthority on Advance
Ruling in the cag'v,e*of_HAREKRISHNEA;-‘_DE\{E:_I‘,;?PE_RS?ZOQB'[IU) S.T.R, 357
(A.A.R.) wherein itfhas:bcenﬂhcldl as U,nde'r::i L S 8 N
. Advance Ruling (Service tax) - Works Canéract_servtce - Sale of plots to

prospective buyers and !:'onstn;c;jon, of, residential units under works

contract - Applicant contesfing liability on:the ground that impugned works
contract is for construction of in‘dt'vidugffre's:denhal -unit and not for

residential complex - Condjtion otl‘-gt‘qr;Sfér '(:Jf property in goods leviable to
Dl
 PagegpFi2 © .

aid .on.sale. deed value.  No lservide tax been .

4
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sales tux satisfied - Records sindicatirg - contsiruction of at least |
residential “units with| cominon Jucilities ‘and ;‘'same covered: unds
‘residential ¢complex’ as l)ef' provisiojis - H{ork_s contract hot Jor constructio
‘of isclated house but Jorygommon facilities also - Impughed activity covere
under Wotks Contract sg tvice - Sections 65(91 a'{, ‘65(1 QSf(zzzza) and 96,
of Finance Act, 1994, Indluidie] houses. Built - tiroy h works contrac
have 'to be viewed ds barts of u residential complex rather than as stan
alone house, [paras 1,6,7,8 ;' . . - ' '

In view of t_h‘e,qbbvc,-,l}_holdi_tllal;'thc jmpugned actj

: , vity Is’ olassifiabl
under ‘Worlk Contract Service' Y1ty 18 classifiabl

P T \
TR A S i :

20. The haye furtherisubdﬂtteg that composite achen'ig: is ot mandatory anc
service tax can be paid under!Rule 2A. It s atoepted that cofnposite scheme
optional., They have not futz_i!al?e'd,the‘.deta,ilp[ of material tost supported b
documentary evidence,'In the.abseiice of which, the demand of Service T ot
the full amount without any permissible deduction of materihl cost would ave
been very harsh on' them. In this: backdrop,| the caleulation of service 'tas
i in-the shiow cause notife at composite rate’is a b neficial act whict

E - - - S T i oo . :
21. They have furtheraubmitted-thatthey_'a'r'a: éntitled to ytilize cenvat credi
on export services and capital goods. and the [satiie: has hot been considered
belore arriving at the tax liability. Eligibility to tenvat credit is governerd Crnun
Credit Rules, 2004.'Credlt-¢an"_ie taken:on thel =~ "~
cligible capital gopds and input ¢ ervices; The ag
accordance with the rules.  The department |
cenvat credit. eligibility while demanding ;aqr}ri
Accordingly, their contention doés not have si ﬁ,

22, They: have| also "cont_ested..the-' quialifig at_ioh':'of -de;f[nand. They have
subrmitted that taxes arpd'd_ther_ charges neéd |to be ,deductgd. . I find that the
demand of servict tax has been: made ‘after gkclu ing the sale deed value. The
total amount colleoted f;orﬁ‘a:cust_omerimi'r;u'a salé deet valhe has been taken
as gross. atpount} charged for:the warks conlry ¢t No rothef] deduction of any
amount collected| under; ariy: head, *Whéther ndidevelopmient charges or any
other charge” is pérmissible: except VAT, It is n ither their siibmission that VAT
amount haia alsojbecn included in the, gtoss pticiint, nor they héve furnished
before ine ariy eqdence that-they have paid V/ .-Aécdrqliﬂgly. A the'ir conterition

is rejected. ' |

S R

23.  Pen Ity is & preventive as well as deterfept measure to defeat recurrence
of breach ?j law and also to discourage non-c apliatice to the law of any willul
breach. Of course, just: because penalty s - prescribed that, should not
mechanically be levied following ‘Apex C ljr_t's_'decéqlon in' the case ol
Hindusthan Steel Ltd. v. State of Orissd reported in 1978 (2)ELT (J159) (S.C.) =
AIR 1970 8.C. 253. Sectivh 8Q of the Act Having made provision for excuse
* from levy of penalty under, section 76 if the assesscé proves that there was a
reasonable caise for failure undér that section no othér criféria is mandate of
Law to exonerate from penalty. Thd submission of ‘the assessee does not
constitule reasonable cause so as to éxonerate them from the penalties by
invoking section 80 of the Act. Reliance is placed on the following case laws:-
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(i)’

24,

OR No.61/2011-Ad jn(S‘I’)_ADC; & szA’zmz-'A'd jn(SﬁAbC

2007 (6). S.T.R. 32 (Tri. - Kolkata) -CGE KOLKATA chrsus GURDIAN .

LEISURE PLANNERS PVT. LTD

2005 (188) E,L.T. 445 (Tri. - Chennal 'I‘RANS INDIA) SHIPP
Versus CCE., CHENNALL, ) (IND1A} SHIPPING PVT. LTD.

2006 (1) S.T.R. 320 (Ttl. - Del)- SPIC & PAN BECURITY & ALLIE
SERVICE (I) P. LTD. Veraus C.C. B, NE“? DELH[ .

Accordingly, ! hold that pc nalty under eectwn 76 is 1mposable as they

have contravened the prov:elons of law despite -adverse . order : passed by

Commmmoner (Appeals).

25.

Accordingly, 1 pass the fol owing'urder -

(a)

(i)

(iv)

(b)

(vi)

1

OQER

Inl respect of show dtfuse notice O RNo 61/201 -Adjri (ST) dated
25‘.04.2014.,1; : .

i
[

Démand of setvice- td (including Cese) of Rg,48/00,39] /- for the
penod January 201 ] to Dccember 2010 is hereby confi med’ under

sub section (2) of Hection 73 of_ Fmance Act, 1994 ‘against -

M/s.Greenwood Esly és, Becunder&stbeu:lr | ‘

I demand interest o the eerwce ta,x demanded at {i) aénove, under

section I75 of Financ Act 1994, at: the B,pproprtatc ratc, from M/s.-

Greenwood Estates, écunderabacl

I impose a penaity @ Re 2OQI per’ clay or 2% of euch senrtce tax per'

month Whichever is } igher; for-the jperiod of default tlll thé date of
payment of Service ax under Sectton 76 of'Finance Act, 1994, on

M/s. Greenwood Estates, Seeunderﬁlbe.d However, the total amount -

of penalty. payable in; terms of aectlop 76 ehali not exceed- the gervice
taxpayable s _ J _ __—-{:] o
I impgse a penalty of Rs 1‘000{ under Sectxon 77 of the Finance
Act, 1994 o 7 _ _ .

. P - i' :. _; 7 _ .
The ‘show’ cause "notice ; 1ee’ued’ vxde O R No 61 /2011 dated
23.04. 2011 is accordm%ly dlsposed pﬂ‘

In rcspect of - show! causel noude ORNo 52/2012 Adjn (57)
d.24.04.2012. .- - RN

Demand of service tax (mclud g) of RB.46,§1,859[ for the pertod

Jan. 2011 to Dec. 2011 is hereby. confirmed under . sub section (2) of
Section- 73 of Fj inance Act 1994 agmnst M/ 8. M/s Greenwood
Estates, Secunderabad. - P

2
ST
. X 1
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- (vii)

(viii)

a6
. 48

_ . i y
- 1 demiand mterest on the servxee tax demanded at (i) above, under
. section 75 of Finance, Act, 1994 at the approprlate rate, from M/s. -
Greenwood Eatates‘Secunderabad ' ,

I impose a penalt.‘yr Rs i 200/ - pe.'r day or 2% of such .Bervice tax -
per month whichevgr ig Higher, for the penocl of default till the date
of payment of Sermpe 'I‘a:q uhder Section 76 of Fin nce Act, 1994, on

-M/s. Greenwood: Estates.. Secunderabad However, the total amount

(ix)

)

/ ' o e
N/TMI/SGreenwood Estates, .. ! . .- !

The show cause. notlced xqs‘ued VIPB OR NO 42/2012-ST dated
A

of penalty payable in terma bl‘ eectidn 76 sha]l hot; -exceed the service
tax payable T

1 impose a penalty of Rs 1 000/ 'under See_;tio'n :’77‘_01' the Finance

Act, 1994, Lo

3

24.04,20172 ls accordmgly disposed o[l‘[

(RS MANREIRIARG T T
ADDITIGNAL coﬂxmssroma:m

5-4-187/3 & 4, 11 Floor,
MG Road, Secunderabad 500 003

(By I

Copy submltted tp ' “’

@)
‘.Copy to
(if)
(iii)
- {iv)
v

(vi)

" the ‘Commlssioner, Custorhs, 0(

- Hyderabad-Ii Commlsswnerate, ]

-(Thrruugh the SUpermtendent,,Rev

I

- . 'i

the Addltmnal Commxssmnér d
Comrmssionerate. Hyderabad

the |Assistant - Commlesloner 0
j Cor‘nmlssionerate, ,Hyderabad

the Egupermtendent of Customs -
“Arredrs Recovery Cell qus Office,
Hydel abad.

' the Supermtendent of Servxc

Hyde,rabacl -1l Comm:saionerate y,

REGD POST ACK DUE) |

i

'ntrall Ekcxsd & Serwce ITax
ierabad' o ‘
éw 8 'l‘rlfouna,l, Servnce Tax)

i i "_ I
f _Serv'nc'e” 'I‘ax,' iHyderabad-Il

I Servié:'e; Ta, Hyderabad-II
S -_ - :

Central Excise & Serwce Tax _

Hyderabad i1 Com issioherate,

Tax, . Servxce 'I‘

Group-X,
derabad

Ofﬁcé copy/ Mester copy/ Spare ?q py..
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