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ST)ADCo.t.o. o.5ll20l2-Adin(
OR No.6ll201 l-Adjn(ST)ADC & 52120 l2-Adj'r(ST)ADC

Sub: Service Tax - Offrjnce - Case against M/ s. Greenwood
Estates - Non payment pf Service Tax on Iaxable services rendered
- OIO Passed - Regardirig.

M/s. creenwood Estates, ,5-4-187 l3 & 4, Il Floor, MG Road,
Secunderabad - 500 003 (hereinafter referred as Greenwood / assessee, in
short) are engaged in providing works contract service. M/s Greenwood.
Estates is a registered partnership firm and got themselves registered with the
department for payme4t of service tax with STC trto. AAHFGO711BSTO0l.

2. A Show Cause Notice vide HepOR NA. 77l201O-Adjn(ST) dr. 2i.5.2010
was issued_for the period from Janpary 2009 to December i0O9 involving an
amount of Rs. 947737 l- including less and the same haq been adjudic-ated
and confirmed vide Order-In-Original No:47/2010-ST dt. 24i11.2010. Further,
the. assessee has gone in appeal and the same has been ciismissed vide OIA
No. 1l l2ol l-S.Tax dated 31.01.2011. 

. 
by the Commissioner (Appeal),

Hyderabad. The present notice is issued in sequer to the sime for the plriol
from January 20 I O to December 201 0.

_3. As per Section 65 (l0S) (zzzzal of the Finance Act, 1994 defines that
'taxable s€rvice means any service provided or to be providid _ to any person,
by any other person, in relation to the execution of a works contract, ixttuding
works contract in respect of roads, airports, railways, transport terminalsl
bridges, tunnels and dams,.

Explanation: For the purposes rof this sub_c
contract wherein, -

(i) lransfer of piopertg in goods inuolued
leuktble to tax as so'le oJ good.s, qnd

l{use, "works contract" means a

the exealtion of such contract is

(ii) such conlract is for the purposes of carryir)g out, -

(a) erection, commissioning or installatio
stru,ctures, LDhether pre-fdbicated (ir

of plantl nachinery, equipnLent or
henttise . .... ,,

(b) conbtruction of a neut buildtng or a ci
pipdline or conduit, primarilg for thd,

I sttucture or a part thereof, or of a
rposes oJ commerce or industry; or

r

i,l

I

(c) consttaction of a netu residential m lex or a part there or
"1,

(d) completion and fi.nishing seruices
restoration of, or similar seruices, ii

(e) htmkeA projects includ.ing engineei
co mmis s iontng ( EpC) proj e ct s. "

'L
repair, alleralion, renouatton or

lation to (b) and (c); or

np, proq)rement and fonstnrction or

I As per Section 6S(91a) of the Financel Act, 1994, ,,Resid
"means any complex comprising of _

ential Complex

(j).. a buitding or buildings, hauing mo,re than twelue residential lJnitsuu a cotnmon area; and(iil anA one or more of facilities or seruices such as park lift, parkingpace, comtnunitA hall, common water supplg o, Zpr"ri ii"t^"itsystem.
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located within the premises and the layout of such premises is approved by anauthority yll.I ."y law for the time being in force, but does not include acomplex which is constructed by a person iirectly engaging any other person
fo1 deyiqnjng or planning of the iayout, and the constnr"ction"of suctr .o-il.* i"intended for personal use as residence by such person.

4. M/s Gieenwood Estates registered with the service tax department andnot discharging the service tax liability properly and also not hling the ST_3returns, which are mandatory as per ServicJTax Rules made there inder. Onverilication of the records, it iS found that M/s Greenwood Estates haveundertaken, a single venture by name M/s Greenwood Estates located atKowkur Village, Malkajgiri Mandal, RR Distric[ and received ".r,o.-l-f.o_customers from towards sale bf 
-tand- and agreement of coristruc[ion for thesaid period. Further, it is found that they haie not filed sr-3 retr,irns for thesaid period. l

5. Further it is made 
"t.... oi-, Of .OZ.Z010 by Sri A.Shanker Reddy, Deputyc:l:i1t Manpger(Admn) . aurhoiiled representaiive of the asiessee , itri tfr"activities undertaken by the colhpany ire providing services of.o""tr".1io" oi

residential complexes and also stated that initially]they collected th. "*;;";against booking form/agreemeht of sare. At the time or .igi=tr"iio; oiih"property, the amounts received till then wirt be allocated toiiards sale Deed
and Agreement of Constructior]. Therefore, service tax oniamouht ."""iu.J
against Agreement of constructlon portion of rhe arnounts towards agreement
of construction is aid on receipl basis. rh. ae...-.r.,l ;aS;; ;:ti",;;;';;;
total am-ount of the land/semi li.ri"n"a lat wi"tfr 

""Jirla.a "fr".. oif".rJ"Jvalue of construction. The Jale deed constitutes a. condition to go forconstruction with the builder. ]Accordingly, the construction "g.".-"it *ill
also be en-tered immediately on the same dite of sale deed. All the"process is in
the way of sale of constructed uhit as per the agreement of sale bul possession
was given in two phases one is land/semi finished flat with undivided share of
land.and-other one is completed unit. This is commonly adopted procedure as
required for getting loads from the banks".

I As_ per the exclusion provided in Section 65(91a) of the Service Tax Act,
the residential complex does not include a complex *hi.h is constructed by aperson directly engaging any other person for designihg or planning of ihe
layout, and the construction oI such complex is ifit;deA for personal use as
residence by such person. Here, personal use,, includes permitting the
complex for use as residence by another person on rent or wihout
consideration. I[ is further clarilied in para 3 of the circular No.108/02/2009-
sr dt. 29.01.20o9 it the ultimate owner enters into a contract for constructionof a..residential complex with a, promoter/ builder/ developer, who himselfprovides service of d€sign, planning and construction; and after such
construction the ultimate owner receives such property for his personal, then
such activity is not liable to service tax. Therefori, as per the exilusion clauseand the clarification mentioned above, if a builder/ promoter/ developer
construction entire complex for one person for personal uSe as residence^bysuch person would not be subjected to ieryice tax. Further, thl
builder/ promoter/ developer normally enters into construction/ completion
a8reement after execution of sale deed, till the execution of sale cleid ttre
property remains in the name of the builder/promoter/ developer and services
rendered thereto are self services. Moreover, stamp duty wili be paid on the
value consideration shown in the sale deed. Theiefor", tl-r... is no lery of
service tax on the services rendered till sale deed. i.e on the value
consideration shown in the sale'deed. But, no stamp duty will be paid on the

OR No.6l1201 l-Adjn(ST)ADC & 52l2012- djn(ST)ADC

\>'
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agreements/ contract against which they render services to the customer after
execuLion of sale deeds. There exists the service provider and service reciplent
relationship between the builder/promoter/ developer and the customer.
Therefore, such services against agreements of construction are invariably
attracts service tax under Section 651105(zzzz$ of the Finance Act 1994.

5l
OR No.6ll201 l-A n(ST)ADC & 52/2012-Adin(ST)ADC

8. M/s Greenwood vide their statement recpived in this office on 22.4.2QL!
has submitted the Flat-lr,ise ainounts recei d for the period from January

7. As per the definition of "Residential Complex,, provided under Section
65(9la) of the Finance Act I994, it constitutes any one ore more of facilities or
services such as park, lift, parking space, community hall, common water
supply or effluent treatment system. The gubject venture of M/s Greenwood
Estates qualifies to be a residential complex as it contains more than 12
residential units with common area and common facilities like park, common
water supply etc., and thel layorilt was approved by HUDA & the Atwal
Municipality vide I,etter No. 3822 /pa lp lH IOT dt. 9.7 .2OOT I As seen from rhe
records, the assessee entered into l) a sale deed for sale of undivided portion of
land.together with semi finished portion of lhe flat and 2) an agreiment for
construcLion, with their customers. On execution of the saie deed the right in
a property got transferred to the customer, hence the construction slrvice
rendered by the assesses thereafter to their customers under agreement of
construction are taxable under.Service tax as there exists service piovider and
receiver relaLionship between them. As there involved the transfer of property
in goods in execution of the said constmction agreements, it appears it "i tnl
services rendered by them after execution of sale deed againsi agreements of
construction to each of their customers to whom the land was already sold vide
sale deed are taxable services.upder works confract service.

v
2010 to December 2010. The total amoun received is Rs. 116514336/-
against agreements of construction during period and are liable to pay
servrce tax ,00,39 1./ - and the interqst at
appropriate rates under Works Contract Servi respectively,
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|20 s

11. M/s Greenwood Estates, were issued a show cause notice asking them to
show cause to the Additional Commissionet of Customs, Central Ilxcise &
Service Tax, HyderabadJl Commissionerate, Hyderabad, within as to why:_

(i) an amount of Rs. 48,O0,391 /- (Rupees Forty eight lak[s three
hundred ninety one only ) inctuding cess shouid nofbe demanded on
the works contract service under the Sub-section (1) of Section 73 of
the Finance Act 1994 fcir the period from January 2010 to December
2010; and

OR No.6l1201 t-Adjn(ST)ADC & 5212012-Adjn(sT)ADc

Fin e Act 1994 for t
Fin

anc
Iance Act 1994 ; an

(it) Intdrest is not payablei by them on the amount demandediat (i) above
under Section 75 of the Finance Act 1994; and

(iii) Penalty should not b ,imposed on them under Sectio4 Z7 of the
e contravention of Rules and. provisions of the:l

(iv) Penalty should not b
FinAnce Act 1994 .

mposed on them under Section 76 of the

A Personal Hearin rwas held on 16.08.2012. Sirri Jaya Prakash,
Manager (Accounts) along with Shri sudhir v. s. and Sri Harsha Chartered
Accountants, red for the rsonal hearing. While reiterating the earlierapPea

maddsubmissi
folloil,ing

ons in their re ly to show cause notices, they have made
submissiSns:-

(i) that the Finance Act, 199 was amended by the Finairce Act, 2010 to
tion to Section 65(105)(zzq) and Sectionintroduce an expl a

65(105)(zzzh). Cla (zzq) relates to a service provided or to be
provided 

.
to any p son by any other person in relation to

commerclaI or industrial construction and clause (zzzhl, a sewicein relation to the construction of a complex. Both bear the
following explanation

Explanation - For the purposes of this sub-clause, the consttwction of a
neu building which is intended for sale, whollg or pafttg, by a
builder or ang person authorized bg the builder before, ditinj or
aJter construction (except in cases for which no sum is received.
from or on behaf of the prospectiue buger by the build.er or the
person authorized bg the builder before grant of complAttott
certifi.cate bg the authoritg competent to issue suclr certiftcali und.er
any lau for the time being in force) shalt be deemed_ io be seruice
prouided bg the builder to the buyer.

I Page 5 of 12



No
OR No.6ll201l -Adjn(ST)ADC & 522 l2-Adjn(sT)ADC

(i0

(iii)

Noticee further submits that reliance is place on Mohtisham
Complex (P) Ltd. v. CCE 20I1 (021) S.T.R.551 (Tri-Bang) wherein it
was held as under- "The deeming prouision would. be applicable onlg
from 1-7-2O10. Our attention, has also been taken to-the texts oJ
certain other Explanations figuring under Section 65(105). In some
of these Explanations, there is an express mention of retrospective
effect. Therefore, there appears to be substance in the learned
counsel's argument that the deeming provision contained in the
explanation added to Section 65(105)(zzq) and (zzzhl of the Finance
Act, i994 will have only prospective effectl from l-Z-2OlO.
Apparentlg, prior to this date, a builder caniot be deemed. to be
seruice provider prouiding dnA seruice in relation to
industriSl/ commercial or residential complex to the ultimate buyers
of the property."

Noticee further submits that Circular tl2OlL,- S.T. 1S.2.2011
issued by Pune Comrpissionerate it has been clarified as under:
"Representations have been received from trade requesting
clarification particularly for advance payments for services of
Construction of Residential Complex rendered after 1_7_2010 and
also for service tax collected by builders even where no liability
exists. It is hereby clarified that where services of construction of
Residential Complex were rendered prior to 1-7-2010 no Service Taxis leviable in terms of para 3 o[ Boards Circular number
ro8/02 /2009-S.T., dgted 29-1-2009. The Service of Construction of
Residential Complex would attract service tax from t -7-2010.

ecl bUDespite no seruice tax liabilitg, if an amount has been collect
the builder as "Set-uice Tax" .for rendered pior to 1-7iO1O,
the sdme is required to be deposited bu the builder to the Seruice tqx
department. Builder cannot retain
) ox.

e amollnt cgllected as Seruice

(i") Without prejudice to the foregoing Noticee submits that taxable
value under the work contract se ce is that p4rt of value of the
works contract which is relatabl to sertice s provided in the
execution of a works contract; For this pi.rrpose, valuation
mechanism has been provided und Rule 24 of the va[uation rules
However an option is given to as ssee to opt for a; composition

er

ichet.
choosJ"
underln

that composition scheme
not to opt for the said s

ule,2A, ibid. Therefore, th
as it IMposes the composition sche

(r) Noticee submits assuming but no mitting Service Tax, if any is
payable under the head Works Cort act, the value of ract
must be determined as per Rule f Service Tax (D2i

b.fli

wprks cont
etLrminatio nof

Value) Rules, 2006. Noticee su ts that the impugned SCN has
been passed with revenue bias without appiecia ting Ihe statutoryprovision, intention of the same and also the objgctive of the
transaction/ activity/agreeme nt. It is unreasonable to hold thatmaterial value is nil in any construction activity merely on theground that material value has 4ot been furrlished by noticee in hiscorrespondence dated 22,04.2011, the same was not furnished as itwas not asked for by the department, therefore it does not lead to aconclusion that the same is nil without being grven an opportunit5rof being heard. Noticee shall submit the ma
the period January 20lO to December 201O

Page 6 of 12
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OR No.6ll201l-Adj n(ST)ADC & s2120 r2_Adjn(st)ADC

(ui) Noticee further submits that where the Value of Work Contract
Service shall is determined. as pef as per Rule 2A of Service Ta.:<
(Determination of Value) Rules, 2006, 

-he 
shall also be entitled to

utilize Cenvat Credit on Input services and Capital goods.
(vii) Noticee submits that d,ssuming but not admitting service tax i[ any

is. payable and the benefit of Rule 2A, ibid is not available for any
reason, service tax payable under composition scheme at 4.12o/o can
be paid by utilizin
and Capital goods
the same before ar
mpchanically with

(viii) Withoutprejudice
Noticee submits fo
the SCN has clai
taiable.
arfrount
t069.12

However, tice e fails to understand how the said
has been frved at. Out of the total eceipls of Rs

20ro Rs.366. 12 La s is received towards value df sale deed and
value of land ahd Rs 129.93 Lakhs taxes and otheq charges which
shall not be leviable service tax. An amount of Rs.573.06 Lakhshas only been r ceived to

I
Lakhs dur g the period January 2010 to December

Therefoie, assr-lmin but not
ied only o

wards Constru
admitting, serv

n amount of Rs.
s envisaged in

ction agreement
tce tax if any is

payabli should be I
not on the entire
agreembnt.

(ix) Noticee submits tha Penalty under' Section 77 for failure to submit
the returns is not r t tn law as it 

"y 
t.ue hled their l.ralf-yearly

returns in form ST- for the said pbriod. (Copy of the ST-3 returns
enclosed). Hence, penalty on this coi:nt should be set-aside

(r)

(xi)

Noticee further submits that mens rea is an essential ingredient to
attract penalty. Tlre Supreme Court in the case of Hindustan Steel u.State of Onssrr [1978 (2) E.L.T. JlSg (5.C.) held that an order
imposing penal$r for failure to carry out the statutory obligation isthe result of quasi - criminal proceedings and penaltu utill notoydinaily be imposed unless the parlu' obtioed either acterl
deli,beratelu in defiance of latu or ucis ouiltu of,cottiuct contentious or
dtshonest or acted in conscious disregard of its obtigation. penalty
will not also b-e imposed for failure 1o iertorm . "trtr"tory 

obtfgation
is a matter of discretion of the authority to be exercised juaiciilly
and on a consideration of the relevant circumstances. Even if a
minimrim.penalty is prescribed, the authority competent to impose
penalty will be justihed in refusing to imposeipenalty, when there is
a technical or judicial breach of the provisions of tire Act or wherethe breach flows from a bona fide beliet that the olfender is not
liable to act in the manner prescribed by the statute.
Noticee.further no evidenie has been brought on record by the lower
authority to prove contraventidn of various provisions of Finance
Act,.1994 by the noticee only With intent to Lvade the payment of
service tax. In this scenario, imposition of penalties up-on them isnot justilied. ln this regard Appellant places reliance on the
decisions in the casi of ln Eta Dngineeing Ltd. v. Comrnissioner of
9.."r:l -El._:.., Chenlai - 2006 (3) s.,r.n. +"zs (Tri.-r.B) = zoo+ (tZcl
E. L.T. 

. 
19 

. 
(Tri -LB)-, CESTAT, Northern Bench, New 

' Delhi (Larger
Benchl held - Appelkints being under bona fid.e doubt regardtng tieir

e

mount a
573.06 Lakhs and
the construction
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(xii)

(xiii)

SimilTrly, with regard
dated 24.O4.2O L2, covering
have stated as follows: -

(ii)

to show caupe notice O.R.No.52/20 I 2-Adjn.(ST),
the period January 201 I to December 201 I , they

O.t.O. No.5 t/20 t2-Adin(StlADC
OR No.6ll201 I -Adjn(ST)ADC & 52l20 t2-Adjn(sT)ADC

I

actiuit!.! uhether couered bg Seruice tiTx or not, there exists reasonqble
cause o_n_their parl in not depositing Seruice tac in time - penalty not
imposable in terms of Seqtion 80 of Finance Act, 1994.
In the case of Ramakrishna IYauetq put Ltd- 200T(6) STR 37pn_
Mum) wherein it was held that in the absence of any iecords as to
suppression of facts, thep bona fide belief is a reasonable cause
under section 80 of the Finance Act, 1994.
Noticee further submits tthat where the inierpretation of law is
required, penal provisionl cannot be invoked. Also in the case of
ICE us..Ess Kay Engineering Co. Ltd. l2OO8l 14 STT 412 (New
Delhi - CESTAT) it was hbld that: "/f is settled position that uhen
there is a dispute of interpretation of prouision of laut, the penal
prouisions cannot be inuoked. Therefore, the Commissioner
(Appeals) ightlA set aside the penaltg." Hbnce penalty is not
applicable.in- the instant case wherg there have bien confusions
as to applicabilitSr of service tax, classification of service etc. and
Iaw has very much boen unsettled.
Without prejudice to the foregoing, assuming but not admitting
that service tax on said service is payable, Noticee furthei
submits that Penalty under Section 72 and Section 76 of the
Finance Act, 1994 should not be imposed ai there was a
reasonable cause for the said failure.

(xiv)

(,) Noticee submits that for the per
2011, the show pause notice ha
Rs.1 1,36,37,141/ - qre taxable.
Rs.4,36,26,000/ - is received to

iod January 20 1 to De cember,I
sc aimed tfat en tire receipts of

Out ofr the, said amount,
s value of sale deed and

which shall
o 0,694l - has
ction agreement. Therefote,
tax if dny is payable should
9,40;694 I - and not on the
tice

e tax ls to be. levied on
P,4
69, Rs.5,98,6711- was paid

Rs.5,9 0,694/-.Thus, the serv tax liability shall amount to
Rs.24, s33/- Out of the said

d other char, ges
unt of Rs.5,b9,4

t
earher
trr. 

"rlcenvai:

to the issuance of notice acknowledged tle same in
bject notice and Rs.39,666 was paid by utilization of

Challan dated, 21.o2.20t2. 'fhe
ofi

ref6 re
s.18,31.216l-
, the entire liabi

paid vide
has been

Credit and the balance aq
liiy

hi".t d.e.J by the Noticee and hericp, the notice is reqi:ired to be
set aside.

DISCUSSION & FINDINGS 
,1

14. I have carefully gone through the records of the case, the documents reliedupon for issue of show cause notice and written & oral submission" -"a. Uythe assessee. There are two show cause notices on the same issue coverin!ditferent period. As the issue involved is same, both the "ho*.rr". notices areproposed to be adjudicated by q common order, the details of which are as

Page 8 of 12
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5l -Ad
OR No.6ll201 I -Adjn(ST)ADC & szl2012-Adjn(s iyaoc

under :-
S.No SCN No. & date Period covered Service Tax

Demanded
1 O.R.No.6

Gr.X dtd
1/2011-Adj (sr)
23 .O4.201l

January, 201O to
December 20 L0

Rs.48,0O,391/-

2 o.R
drd

.No.s2l2012-Aclj (ST)
24 .O4.2012

January, 2O11 to
December, 20I 1

Rs.46,8 1,850/ -

18 The second agreement, (written or oral) and by whatever name iscalted, involve_ supply of miterial and labour ;; ;;;ii;: semitrnished flat to astage of completion. As it is a composite contract inv*olving rabour and Jiliiit clearly satisfies the dehnition of Works Cont.^.i S.*r"e ,. Therefore, theclassification under work contract service and the saml shall be p."f..i.a i,view of the Section 65 A of the A;t. The Board vide Ci.J"f". No.128/ 10/2O10_ST dated 24.O8.2O1O, at para 2 has also clarified 
^" 

,.,d..,
'2--- The matter has been exaritned.. As regard.s the classiJication, tL_titheffect from 01.,06.2002 tlhen the n.* ""iiu 

,Works Contract, sen)iceulas made effdctiue, classtfication oy alore"oli ,er"ti, -.rii ""i"rir1."1""5.: i: case of .long term contraci iuen though part of the seruice uas
crasstJted. unde,r the respectiue taxable seruice pioi to 01.06.2007. This isDecause 'uorks conlroc.t' descibes the nature of the actiuitg morespecifically anL, therejore, as per the prouisiorts o| secfion 65A of theFinance Act, 1994, it u.tould be-the appropiate clas'sif;.cation fo, thi pii
of the seruice prouided after that dati.;

19. Reliance is also placed on the decision of the Authority on AdvanceRuling in the case of HAREKRISHNA DEVELOPERS-2OO8 1r-01 S.f.n. iSZ(A.A.R.) wherein it has been held as under:_
Aduance.Ruling (seruice tax) _ Works Controct serutce - Sate of plots toprospectiue buyers and constrTtcrton of resid.entiar units uniei u.,orkscontract - Applicant contes.ting liability on the ground that impugnea iir:icontntct is for constntction of indiuidual istdential 

""i; ;"i ";; i;residentlal complex - Cond,rtion on transfer bf propertA in goods leuiabli to
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tax demand is confined to this

completion df the said flats and the service
ent-
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sales tax satisfied - Records indicati4g constructton of at least 12
residential units Luith common facilities and. same couered. und.er
'residential complex' as per prouisions - Works contract not lor construction
of isolated house but for,common facilities also - Impugned actiuitA couered
under Works Contract seruice - Seclions 65(91a), 61lt OS)(zzzzafand 96O
of Finance Act, 1994. - Indiuidual houses built througi llorks contract
haue to be vieutqd as parts oft a residential complex raiher than as stand
alone house. lparas l, 6, 7, I
In view of the above, I hold that the impugned activity is classifiable

under lly'ork Contract Service,.

20. The have flrrther submitted that composite scheme is not mandatory and
service tax can be paid under Rule 2A. It is accepted that composite sche-me is
optional. They have not furnished the detaits of material cost supported by
docur4entary evidence. ln the absence of which, the demand of Service Tax on
the full amount without any pergnissible deducfion of material cost would have
been very harsh on them. In this backdrop, the calculation of service tax
liability in the show cause notice at composite rate is a bineficial act which
does not make the show cause notice invaiid. The assessee have not submitted
the details of the material consumption supported by documentary evidences.

21. They have further submitted that they arE entitled to utilize cenvat credit
on export services and capital goods and the same has not been considered
before arriving at the tax liability. Eligibility to envat credit is governed Cenvat
Credit Ruleg, 2O04. Credit can be taken on the strength of v6lid documenls on
eligible capital goods and input services. The sessee has to take this credit in
accordance with the rules. The department i not obliged to determine their
cenvat credit eligibility while demandin gse e tai( on the taxable serYrces
Accordingly, their contention does not have su tance

22. They havei also contested rhe qualifi ation of demand, They have
submitted that taxes and other charges need to be deducted. I find that the
demand of se tax has been made after uding the sale value. The

as gross arnountl charge
amount collected under
other charg'e" is lermissi

deed
hastotal amount cted from a customer minu's sale deed value been taken

d for the works cont ct. No ,other. dedqction of any
any head, "Whether d development ctiarges or any
ble except VAT. It is n ther their submission that VAT

rvicb
collb

amount has alsolbeeri included in the gross
before me any evidence that they have paid V

ount, nor they have furnished
. Accordingly, their contention

is rejected.

23, Penalty is a preventive as well as deterrept measure to defeat recurrence
of breach of law and also to discourage non-cpinpliance to the law of any wilfulbreach. Of course, just because penalty is prescribed thrt 

"ho,jld .rotmechanically be levied following Apex Courtb decision in the case of
Hindusthan Steel Ltd. v. Stnte o/ Orissa reported in I978 (2)ELT (J159) (S.C.) =AIR 1970 S.C. 253. Section 80 of the Act having made provision foi excuse
lrom levy of penalty under section 76 if the ."""J".. proves that there was areasonable cause for failure under that section no othir criteria is mandate ofLaw to exonerate from penalty. The submission of the assessee does notconstitute reasonable cause so as to exonerate them from the penalties tyinvoking section 80 of the Act. Reliance is placed on the following 

"a". 
la*",_ '
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ri)

(ii)

(iii)

2901 (61 S.T.R. 32 (Tri. - Kolkatal -CCE., KOLKATA-I Versus GURDIAN
LEISURE PLANNERS PVT. LTD,
2005 (1BB) E.L-T.445 (Tri. - Chennai) -TRANS (tNDtA) SHIpplNc pVT. LTDVersus CCE., CHENNAI-t.
2006 (1) S.T.R. 32o (Tri. - Det.)- SprC & SPAN SECURITY & ALLTED
SERVICE (l) P. LTD. Versus C.C.E., NEW DELHI

24. Accor(ingly, I hold that penalty under section 76 is imposable as thhave contravened the provisio.r" oi la* despite adverse oider passed
Commissioner (Appeals).

ORNo.6ll20 t l-Adjn(sT) ADC & s2l2ot2_Adin(sDADC

25. Accordingly, I pass the tollowing order :_

ORDER

(al ause notice O.R.No.61/201

ey
by

Adjn.(ST) datedIn respect of show
23.O4.20tr.

D(mand of service
period January 201

ln respect of
dt.24.O4.20t2.

I

I

c
I

1

(i) (including Cess) of .48 00 /- for the
to December, 2010 is here confi

show cause I notiCe O.R.No.52l20l2-Adjn.(ST)

sub section (2) of Section 73 of Finance A 1994
d under
against

M/s.Greenwood Es s, Secunderabad

(ir) I demand interest o the service tax demanded at (i) above, under
section 75 of Financ Act, 1994, at the appropriate rate from M/ s
Greenwood Estates, ecunderabad

(iii) I impose a penalty @1Rs.200/- per d,ay or 2o/o o[ such service tax per
month whichever is higher, for the period of default till the date of
payment of Service tax under Section 76 of Finance Act, 1994, on
M/s. Greenwood Estates, Secunderabad. However, the total amount
of penalty payable in terms of section 76 shall not exceed the service
lax payable.

(i") I impose a penalty of Rs.1,0OO/- under Section ZZ of the Finance
Act, 1994.

(v) The show cause notice issued vide O.R.No.61/2011 dated
23.O4.2O71 is accordingly dispoied off

(b)

(vi) Demand o[ service tax (including) o[ Rs.4 81 850 for the period
Jan. 201 1 to Dec.201 1 is hereby conhrmed under sub section (2) of
Section 73 of Finance Act, 1994 against M/s. M/s. Greenwood
Estates, Secunderabad.
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(vii) I demand interest on the service tax demanded at (i) above, under
section 75 of Finance Act, 1994, at the appropriate late, from M/s.
Greenwood Esl ates; Secunderabad.

(viii) I impose a penalty @Rs.2OO/- per day or 27o of such service tax
per month whichever is higher, for the period of default tilt .the date
of payment of Service Ta.4 under Section 76 o[ Finance Act, 1994, on
M/s. Greenwood Estates,. Secunderabad. However, the total amount
of penalty payable in terms of section 76 shall not exceed the service
tax payable.

(ix) I impose a penalty of Rs.1,000/- under Section 77 of the Finance
Act, 1994.

(x) The show cause notices issued vide OR NO 52/2012-5T dated
24.O4.2012 is accordingly disposed off

J

s

1'._

M/s. Greenwood Estates,
5-4-lA7 /3 & 4, II Floor,
MG Road, Secunderabad - 500 0O3

I
Copy submitted to ',)

Copy to

(ii) tfte laaaitional Commissioner

(iii)

(iv)

(v)

(vi)

(RSMA ES
ADDITIONAL COMMISAIOI{ER

(By REGD POST ACK DUE)

(i) the Commissioner, Customs, C ntral Eicise
Hvd'Iabad-II Commissionerate, Hy erabad.'

, -(ThrPugh the Superintendent, R ew & Tribun4l,

& Service Tax,

Service Tax)

f Service Tax, HyderabadJlo
Commissionerate, Hyderabad.

the iAssistant Commissioner o[ Se.uice Tax, Hyderabad-Il
Commissionerate, Hyderabad.

the $upeiintendent of Customs, lCentral Excise & Service Tax,
Arredrs Recovery Cell, Hqrs Office, ] Hyderabad-ll Cominissionerate,
Hyderabad.

the isuperintendent of Service ] Tax, Service Tlx croup-x,
Hyderabad-ll Commis3ionerate, Hyderabad.

Office copy/ Master copy/ Spare cqpy.
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