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Form of Appeal to the Appell,ate Trlbunal under sub-
Sectlon (1f ofSectton 86 oftho Flnance Act, 1994

In tho Customs, Exclso and Eervlco Tax Appellate Trlbunal

4PPEALNo,.,,,,......,.....,.....,. of2()13
BETWEEN:
M/8, Greonwood E.trter,
6-4-LA7l3&\ 2rd Floor,
M,G Road,
Eecunderabad- 5OO OOg Appo[art

Vs.

The Commlscloner of Custonr,
Certral Exclae & Sorvlce Tax,
Hydersbqd-U Commlarlonorato,
Central Rovenues Bulldlng,
1"t FIoor, L,B,Stadluq Road,
Hyderabad - 5OO OO4 Rospordetlt

0l(a Assessee Code AAHFGOT I IBSTOOI
(b Premises Code 5213050001
(cl PAN or UID AAHFC}OT I IB
(el E-mail Address infa@modioroperties.com
(0 Phone Number o9l-40-66335551
(s, Fax Number 09t-4o-27544058

02. The Designation and Address
of the Authority passing the
order Appealed against.

The Commissioner of Cuotoms, Central
Excise & Service Tax (AppealsJl), 7'h
Floor, Kendriya Shulk Bhavan, Opp. L,B.
Stadium, Basheerbagh, Hyderabad-500
004

03 Number and Date of the
order appealed against

Order-ln-Appeal No. 39/2013 (H-Il) S. Tax
(Appeal No. 2O2|2OL2 (HJl) S. Tax) dated
27.O2.20L3

04. Date of Communication of a
copy of the Order apPealed
aga.inst

01.04.2013

05 State of Union Territory and
the Commissionerate in
which the order or decision of
assessment, penalty, was
made

Andhra Pradesh, Commissioner of
Customs, Central Excise & Service Tax,
Hyderabad II Commissionerate,
Hyderabad-500 004.

06. lf the order appealed against
relates to more than one
Commissionerate, mention
the names of all the
Commissionerate, so lar as it
relates to the Appellant

Not Applicable

fol urD
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tto07. gnation and address of
the adjudicating authority in
case where the order
appealed against is an order
of the Commissioner
(Appeals)

Desi eaioner of Customs,
Central Excise and Service Tax,
Hyderabad II Cornmissionerate,
L.B.Stadium Road, Basheerbagh,
Hyderabad - 5OO OO4.

Additional Comml

08. Address to which notices
may be sent to the appellant

& Associates, Chartered
Accountants # 1010, lst Floor, Above
Corporation Bank, 26th Main, 4th T
Block, Jayanagar, Bangalore - 560 041.

Also to Appcllant er rteted lu cause
tltlo aupre.

Hiregange

09 Address to which
may be sent
respondent

notices
to the

ner of Customs, Central
Excise & Service Tax, Hyderabad-ll
Commissionerate, Basheerbagh, L. B.
Stadium Road, Hyderabad-SO0 OO4

The Commiesio

10. Whether the decision or
order appealed against
involves any question having
a relation to the rate of
Service Tax or to the value of
goods for the purpose of
assessment,

Yes

ll. Description of service and
whettrer in 'negative list'

Works Contract eervice

t2. Period of Dispute Janua.ry 2010 to December 20l1

13(i) Amount of service tax, if any
Demanded for the period of
dispute

Rs.94,82,241 l-

(ii Amount of interest involved
up to the date of the order
appealed against

Rs. 26,89,497l- (Apprx.)

(iii Amount of refund if any,
rejected or disallowed for the
period o[ dispute

Not Applicable

Amount of penalty imposed(iu Penalty imposed under Section 76 o[ the
Finance Act, 1994

An amount of Bervice lax Rs,24,29,887 l-
is already paid by Cash and Rs.39,666/-
paid by the CENVAT Account. An amount
of Rs, 23,11,233/- towards Service Tax
has been paid vide Challan 1O dated
07.01,2013 as compliance of Order [n
Stay Petition before Commissioner
(Appeals).

Amount of service tax or
penalty or Interest deposited.
lf so, mention the amount
deposited under each head
in the box. (A copy of the
challan under which the
deposit is made shall be

furnished)

14(i)
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ttttIf not, whether arly
application for dispensing
with such deposit has been
made?

Stay appllcation ie
with this appeal fo

separately filed along
r waiver of pre-deposit

of remaining arnount of the Service Tax,
applicable interest, and Penalgr under
Section 76 & 77 of the Finance Act, 1994
and to Btay the operation of the impugried
order.

15. Does the order appealed
against also involve any
central excise duty demand,
and related fine or penalty,
so far as the appellant iB
concerned?

No

16. Does the order appealed
against also involve any
customs duty demand, and
related penalty, so far as the
appetlant is concerned?

No

17. Subject matter of diopute in
order of priority (please
choose two items from the
list below)

[i) Taxability - Sl. No. of
Negative List.
ii) Classification of Services
iii) Applicability of Exemption
Notification No.,
iv) Export of Services
v) Import o[ Services
vi) Point of Taxation
vii) CENVAT
viii) Refund
ix) Valuation
x) Otherel

Priority I - Taxability

Prioity 2 - Others

Not registered with Central Excise18. central Excise Assessee
Code, if registered with
Central Excise

Not ApplicableGive details of
Importer/Exporter Code
(lEC), if registered with
Director General Of Foreign
Trade

19.

Order in Original No.S1/2012 - Adjn (S.T)

ADC (c. No. tY I 16/ 197 12012. oR No.

62120ll & 52l2ol2-Adjn (ST) ADC dated
31.08.2012

20. If the appeal is against an
Order-in- appeal of
Commissioner (Appeals), the
number of Order-in-original
covered by the said Order-
in-Appeal.
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p,t?

For Hlregqtrge & A3soclats3
Chartered Accou[ta!to

"t+*/L.
Sudhlr V I
Authorlrsd Ropre8eItatlvo gre

P t

2L Whether the respondent has
also filed Appeal against the
order against which this
appeal is made,

No

22. lf answer to serial number 21
above is Yes', furnish details
of appeal.

Not Applicable

23. Whether t}le appellant wishes
to be Heard in pereon?

es. At the earliest convenience of this
Honorable Tribunal.
Y

24. Reliefs claim in appeal the impugned order to the
extent aggrieved and grant the relief
claimed.

To set aside
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Betweent

6
p

ffi
M/s Greenwood Ertator
6'4-lAT l3 & 4, 2ar ploor.
MG Road,
Bosunderabad- EOO OOo

,,..,..,...Appcllart

.........,r,Roapondent

Vg

The. Additloral Comratagloasi lEervloe taxlBaahoerbagh
Hyderabad- EOO OO4

ADDllcatlon 8ee E vot of -dooorlt tEY of tec rY ofI
v

1' The Appellants eubmit that for the reasons mentloned in the appeal rt wou.ld
be grossly unjustified and inequitable srd cause undue hardshlp to the
Appellants if the amount. the amount of demand ralsed ie ."qui.ra ,o U"
paid.

2. The Appellant submits that they are entltled to be granted an order etaying
the implementation of the 6aid order of ihc Respondent pending the hearing
and hnal disposal of this appeal vtewed ln tlie Light of the fact that the order

is one which has been passed wlthout conslderlng the various submiesions

made during the adjudicatlon. It has been held by the Ca.lcutta High Court

in Hooghly Milts Co. Ltd., Vs, uOI 1999 (IOS) ELT 657 that it would amount

to undue hardship if the Appeilant were requlred to pre_deposit \arhen they

had a Btrong prima facie caee whlch ln the lnatant case for r€e8ons stated

above is present directly in favour of the Appeilant.

31
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3. Wlthout prejudice to the foregoing, appellant further submits the various

decision that has been rendered rerying on the circular l0g are as under- 
:i;:::::;,n::.?:,:':::':_:i::i:-"Pr.pe*iesv/s sre

h. M/s Virgo propertles pvt Llmlted Vs CSI, chennal (Dated! May g
20 I 0l 20 1O_TIOL I 142-CESTAT_MAD,

i. Ardra Aesociates Vg. CCE, Calicut _ l2(,}gl 22STT 4SO (BANG. -
cESTAT)

j. Ocean Euildere vs Commlgsioner of C. Ex, Mangalore 2010 (0lg)
STR 0546 Tri.-Bang

k. Mohtisham Complexee pvt. Ltd, vB Commr, of C, Ex., Mangalore
2OO9 (O16) STR 0448 Trl.-Bang

l. Shri sei Constructions vs Commiesioner of Service Tax, Bangalore
2oO9 (016) STR O44E Trl.-Bang

4' Appellant further Eubmitir the Honorabre Tribunal of Dethi in the case o[
Ambika painte ply & Hafdware Storelvo Commiseioner of Central Exciee,
Bhopal 2Ot2 (27) STR 71 (Tri-Del) hae held ag under: .This legal fiction
intrcduced. bA exptanatio'. tO Seclion 6,@z,zrt) tlas not been giuen retrospectiue
effect, Therefore, for ffE period priot to r-7-2oto, aha appe ant s actiuita
cannot be lreated as setuice proulded. bA ttam to their qtstomers. In respect of
the period priot to 1-7-201O same uiew has been eq)rcssed by the Board itr.

its Ciraiar No. log/ 2/ 2OOg-5.7., dated,29-l-09. We are, tlerefore, of prima
facie view that the impugned order ls not correct.,

5. Appellant submits that where the Servlce Ta;t itself is not payable, the
question of paying of Interest/ penalty on the same doe' not arlae ae held by
the Supreme Court in prathiba proceegore Vs. UOI, 1996 (S8) EL,T l2 (SC).

32



6. Appellanr Eubmito rhat dsmands raieed *,,, 
"", "*r, ,ff, appeal ascorrect l€gal and factual po8ltlon wene not kept in mind whfle paesing theadiudicating order' It is Judicially followrng acmss the country when thedemand has no leg to stand it.Is right case tot lOOvowaiver of the predeposit of the eervice tax.

da'

7. In the cas/e oI Sutiguri Municipalitg and Ors, rt. Amalendu Dl4s Md,Ors, (AIRl9B4 SC 650) ir wae held that 1Ms true that on merely establishhg a prima
facie case, interim order. of, protection slould not be ps.ssed. But if on danrsory glane it appears that the d,amand rrrlsaal hac no leg to otand, ltwould, be und,ealrq,bla to r,squlre th6 araerrae fu p.rg full or aubatc.n,6.uepdrt ol the d.emqnd, pettdonc 

f,or aiey chould ,pt ba ih.pored ol tn d.touune ma.tter unmlnd,firl ol the eoneaqu.,nce, llowtng tt1,m the ord.er
raqurrTng the lrasessee io dapoctt, fufi ot pqlc ol the damand,, There can
be to rule of uniuersal appllcation in sulh mo.fdrs and. the ord,er has to bepassed keeping in uiew the factual senario lnuolued, Merely becaise thiscourt has indicated. thte princt)tes that does not giue d li@nse to the

forun{ authoritg ,o pass an order which cannot be sustahed. on the
touchstone of faimess, regatitg end pubui intetest. where d.eniar of interim
relief mag leg;d to puhi,llc mtrchte| giaue hrepamble pduate hjury or shqkie
a citizens'laith in the imparltalitg of public administmtion, 

^*^,^ 
*rr.L 

"rbe giuen,.

8. The appellants also pleed financial frarasntp due td the reason that the
service ta* has not beeh relmbursed by the reclpient and aleo that the
Appellant ie not a business entity as ie required to pay out a portion of their
earnings,

33
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9. The Appellants crave leav t

grounds. 
e to alter' ad to and/or amend the aforesaid

no
10. The Appellants wieh to be

in this rnatter.
personally heard before any decislon ie h-ken

PRAYER
WHEREFORE the {ppellants pray that pehdlng the hearing snd final dof thio appeal, an order be grantad ih thelr faVor atayitrg the orderRespondent and grantlng waiver ofpre.,depoalt ot the entire

VERIHCATIOI{

Place: Hyderabad

l, M/s Greenwood Estates, the Appellant hereln do declare that what js statedabove is true to the best of out information and bellef,

Verified today the 29h day ofOctober,2012.

isposa.l

of the

'4.t

lJ

\i)V o
'rtnir

t

ture

ElgE.
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Servlco Ta.r Appoal I{o, -_- of 2O1O
Etay Appllcatlon I{o, of2Olo

N*

Botweer:
M/8, Gr€eEwood Estates.
6-4-lA7 13e,4, 2nd Floor.
M.G Road,
Secunderabad- 600 OO3

Vs,

Ths _Commlselonor of CustoE!,
Central Exclse & gervlcs Tqx,
Hyderabad-IICorImlsrlonsrate,
CentsBl Revenuoa BulldlnE.
l.t Floor, L.B.Stadlum Roid.
Hyderabad - EOO OO4

AppoIIant

Rerpolrdetrt

8e
A r3 c

The Appellant in the above appeal petition is the Applicant herein and craves to
submit for kind consideration of this Hon,ble tribunal as u_nder:

I' The Applicant/Appelrant is now in appear against order-rn-Appeal No.

39/2013 (H-tt) S. Tax (Appeaj No. 2o2/2}t2 (H-r4 S. Tax) dated

27.O2.2O13 passed by the Commissioner of Customs, Central Excise &
Service Tax (Appea.ls), Hyderabad, L.B Stadium Road, Hyderabad_ 500
O04conlirming the demand of eervice tax under provisions of Section Z3

o[ the Finance Act, 1994.

2. The facts ard events leading to the filing of this application and grounds

of appeal have been narrated in the memorandum oI appeal in Form ST_

5 filed along with thie application, and the Applicant/Appe ant craves

leave of this Honorable tribunal to adopt, reiterate and maintain the

same in support of thie application, The Applicant / Appellant maintain

and reiterate the same grounds in support ot this application.
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3. The Appricaat submits for the period January 2010 to Decemb er 2oro,
the SCN had claimed that entire receipts of Rs.11,6S,14,336/_ are
taxable. However, appellant is unable to understand how the said figures
have been arrived at by the Adjudicating Authority, As per the Btatement
subrnitted, the total receipts during the period are Rs, 10,69,l2,2g5l_,
Out of the said amount, Rs.3,66,12,000/_ ie received towards value of
eale deed and Rs.1,29,90,8g0/- is towards taxes arrd other charges
which shall not be leviable to service tax. The appellant has given
breakup of such amounte along with the documentaqr proof for a.ll.such
amounts which are Rs.2, 00,000/_ or above. Therefore, a.suming but not
admitting, service tax if any is payable should be levied only on amount
ot Rs.5,73,06,385/- and not on the entire amount as envisaged in the

Aflb

order

4. The Applicant submits for the period January 20ll to Decemb er 2011,
the SCN had claimed that entire receipts of Rs,11,36,37,141/- are
taxable without providing the permissible deductions. Out of the eaid
amount RS.1,0O,TO,EST|_ is received towards value of sale deed and
Rs.66,11,038/- is towards taxes and other charges which shall not be
leviable to service tax. The appellalt hae glven breakup ot such amounts
along with the documentarJ. proof for alr such amourits which are Rs.2,
0O,000 or above. Therefore, assuming but not admitting, service tax if
any is payable should be levied only on amount ot Rs.5,99,40,604/_ and
not on the entire amount as envieaged in the order. The Ld.

commissioner (Appeals) vide para lr accepted the above submissions

and directed the lower authority to arrive the correct taxable value and

liability of the service tax.

t
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5. The Applicant submits that an arnount of service tax Rs. 24,29,aA2/_ isalready paid by Cash and Rs. 99,666/_ paid by the CENVAT Accounttowards liabili$r of service tax for the period Jaruary 2Ol I to Decernber2011 even before issuing ehow cause nofice, An amount of Rs.23,Ll,2Jg/_ towarde Servlce Tax has been paid vide Challan___, dated as compliance of Order In Stay petition
before commissioner (Appeals). stay application is filing along with thi'appeal for waiver of pre_depo8it of retnaining amount of the Service Tax,applicable interest, and penalg under Section Z6 & ZZ of the Finaace

Act, 1994 and to stay the operation of the impugned order,

6. The Appl.icant Eubmits that summery of value of taxable service as perthe show cause notice and correct value of taxable receipB as submitted
belore the Ld' commissioner (Appeals) and detairs of the arnount paid
enumerated in the following table.

Afr

,\,

JaIuary
20ll to
)ecetrrLrer
20t t

Amoun t paid
before show
cause notice
(6)

Rs.24 ,69,553 /

Total actual liabilig of service tax
Servlce Tax pald beforc gCI{

Service tax paid in compliance of Stay order
Actual short payment

R8.48,30,8?E/-

Rs.24,69,553/-

Rs.23,11,233/-

Rs39,789 / -

Period (l) ReceiptJ
the SCN

as per
12)

3

before Ld.
ComtniBsioner

Tax llabillty aa
per the SCN (4)

Tax liabili ty on
coffected
Iigures (S)

l3r4.Do/o
January
2010-
Decernber
20 to

1t,65,14,336/ _

Rs Rs.5,7C ,o6,35s/_ R6. 48,00,3e1/ - Ro.23 ,6 1,022 /-

11,36,37,141/_
Re Rs. 5,90,40 ,604 / - R6.46,8 t,a5o / - Rs ,24 96 553

t(withou come
tsx benetrt,

Correct
?F] subni tted
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this Hon'ble Tribunal to entert,in .-,r r:- 

71

merits. 
ertain and diepose of this applicauon on

a

\5

1O. The Applicant/Appellaa

there is no Bumcient ,o, 
"rb-rr" that the amount payable iB huge a_od

tount for the payment of the
order, which would lead b a hr,-- " _-:'. 

"' ur me pre'deposit if ary

result in the threat for *,to 
u n'*" financial crunch' and rn tum would

: continuity of the business.

I t. The Applicant/Appellant

in support of their groun 

as relied upon a number ofjudicial decisions

Tribunar to rery on ,n" 
""rr'u 

of appeal and ciavee leave of this Hon'ble
le in support of thie application,

12. The Appellant submits thr

held that while deciding 

at in the following decislons the courts have

required to Iirst look into tl 
apPlication' an appellate forum is

he prima-facie merits of a case and then thefinancial hardship, and if there is a prima-facie caee, Btay could begranted, in terma ot Benara Values Limited. u. CCE 2006(2041 ELT Sl3(SC); Melrsana District Milk p(t Cooperatiue Ltd., Vs, UOI, 2OOS(I 54) ELT347 (sc) and rrE Vs. CC8,2005 (18 4) ELT S4T (Ntl; Hoosty Mills Co.Ltd., vs. uol, rggg (ro8) ELT 632 (car.). your Appe ant therefore praysthat ttre prima_facie nature of the case be kindly coneidered and theHonourable tribunal Appeals be pleased to grant stay along with waiver
of pre-deposit of adjudication levies.

t



htn

PRAYER

72

ts-'{flh

AtWherefore, it is prayed that thie Hon,ble tribunal be pleased to grant waiver ofpre-deposit of service tax, interest and penalty and stay the recovery of the saidamount during the pendency of the appeaJ, and hear the appeal on merits inthe justice and equity, for which act of justice arld fairness, the Applicant
would as in law, be beholden and would pray for in law & c
Place; Hyderabad

Dated:26.06.2O1g t)
For G

I.

v

I, Soham Modi, partner of M/e. ()reenwood Eotates, Hyderabad the Appellant
hereinabove, do hereby declare that what is stated aboye is true to the best oI

VERIFICATIOI{

our information and belief.

Verified at Hyderabad on this 26ur day ofjune 2Ol3
Place: Hyderabad

DaLe: 26.06.2013

t ED

Cl
t

ID

o
, I

B As
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ATATEMEI{T OF FA TS

A. M/a. Oreenwood Estates, Secunderabad (Hereinalter referred to aa
Appellant) mainly engaged in the sale of residential houses to
prospective buyers while the units are under construction. The
constitution of the Appellant is a pa-rtnership lirm.

B The Appellants have applied for the registration with the serice Tax
department and accordingly registered under the category of .Works

Contract Service" with the Department vide Service Tax Registration No.
AANFAS2sOFSTOO 1.

C. The Appellant undertaken a ventu-re by name M/s Greenwood Estates
located in Kowkur Village, Malkajgiri Mandat. The exact modus operandi
of the arrangement wlth the prospective buyers is explained hereunder.

a. whcnever an intending buyer wants to purchase a residential unit,
he approaches the Appellant, Based on negotiations, he fills up a
booking form. A copy of the boottng form lr encloaod snd
markod as AEnexure "-'1 The key terms and conditions from

the booking form are as under:_

i. This is a provisional booking for a flat mentioned overleaf in
the project known as Flower Heights. The provisional

bookings do not convey in favour of purchaser a.rty right, tiue

or interest of whatsoever nature urrless and until required

documents such as SaIe Agreement/ Sate Deed/ Work Order

etc., a.re executed.

ii. The purchaser shall execute the required documents within

a period of 30 days from the date of booking along with

payment of the l.t installment mentioned overleaf, In case,

the purchaser fails to do so then this provisional booking

nr
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shall stand cancelled and the builder sha.ll be entitled to

deduct cancellation charges as mentioned herein.
D, Reglstratlor And Otho! Chargea

a. Registration Charges, Stamp Duty and incidental expenses

thereto as applicable at the time of registration shall be exta
and is to be borne by the purchaser,

b. service Tax & vAT as applicable from time to time shall be extra
and is to be borne by the purchaser.

E. Carcellauon Chsrger

a. In case of defatrlt mentioned in (c) above, the cancellation

charges shall be Rs.iS, OoO/-

b. In case of fai.lure of the purchaser to obtain housing loan within
30 days of the provisional booking, the cancellation charges will
be NIL provided necessary intimation to this ellect is given Jo

the builder in writing along with nece8sary proof of non_

sanction or cancellation charges shall be Rs.25,00O/_

c. In case o[ request for cancellation in writing wit]rin 6O days of
this provisional booking, the cancellation charges shall be

Rs.50,000/-

d. ln all other casee of cancellation either of booking or agreement,

the cancellation charges shall be lE% of the agreed sa.te

consideration.

F, Other Con.equeaces Upon CaEcollEuon

a. The purchalor shell ro.Goavoy ard redollvor tho poaaossloa

of tho plot in favour of the builder at hie/her cost free from all

encumbrances; charges, claims, intereets etc., of whatsoever

/)r

nature.
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heG. Possesalorl

a. The builder Bhall deliver the poseession of the completed flat to the

purchaser only on payment of dues to the builder.

b. Once the booking io confirmed, the Appellant enters into an

agreement of sa.le with the intending buyer. A copy of the

Agr€etnont of Sale lr oncloted and Eqr&ed ar Annexuro .r_',.

The key aspects of the Baid Agreement of Sale are as under:-

i. Agreement of sale explains and demonstrates the Title of the

Appellant in the underlying. Agreement highlights that the

Appellant has agreed to sell the Bemi frni8hed flat together

with a flat constructed thereon.

ii. Some important clau8es of the Agreement o[ Sale are as

under:-

l. That the Vendor agrees to sell for a consideration and the

Buyer agrees to purchase a semi finished flat along with

flat constructed thereon. The construction o[ the

Scheduled Apartment will be as per the specifications

given in agreement of BaIe.

2. That the total Bale consideration for tlre above shall be Rs.

23,96000 I - .

3. That for the purposes of creating a bharge in favour of the

bank/ Iinancia.l institutions on the apartrnent being

constructed eo as to enable the Buyer to avail housing

loan, the Vendor will execute a sale deed in favour of the

Buyer for eale of flat in a semi-finished Etate' In the eveht

of execution of sale deed before the apartment is fully

completed, the Buyer shall be required to enter into a

separate construction contract with the Vendor for
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completing the unlinished apaftrnent and the Buyer shall

not raiae arly objection for execution of euch an

agreement.

4. That on payment of the full consideration amount as

mentioned above and on completion of construction of the

said apartmentg, the Vendor shall deliver the possession

of the schedule flat to the Buyer with a.ll amenities and

facilities as agreed to between the parties and the Buyer

shall enter into poseession of the echedule flat and enjoy

the same with all the rights and privilegee of an owner.

5. That the Vendor ahall cause thia Agreement of sale to be

registered in favour of the Buyer as and when the Buyer

intimates in writing to the Vendor hie/her/their

preparedness with the arnount payable towards starnp

duty, reBistration charges and other expensea related to

the registration of this Agreement. '

6. That the etamp duty, registration charges and other

expenaea related to the execution alld registration o[ this

agreement of eale and other deeds, or conveyances and

agreements shall be borne by the Buyer only,

ln certain cases the Buyers may be intere8ted in availing finance

from the Banks and for the eaid purpose, the Banks insist on a

title in lavour of the buyer. For the eaid purpose, the Appellants

may enter into a eale deed for sale of flat in a semi finiehed state,

simultaneously entering into a Beparate construction contract for

completing the unfinished flat, It may be noted that as per par-a 18

of the Agreement of Sale, both the Sale deed and the Agreement for

Construction are interdependent, mutually co-existing and

At4

c
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inseparable. Encloled are ooplea of tho gslo D€ed aEd tho
Agreomelrt for Coaatrucuoa lAanexure ._r, & ._,;

H. some important provisions from the Agreement for construction (whiih
is the subject matter of the current litigation) are extracted below for
ready reference:-

a. The Buyer has purchased a eemi linished flat bearing No. 2Og

admeasuring 1230 sq. ydo. Under a sale deed dated 14.06.2O10

registered as document no, T0906T in the ollice of the Bub-
registrar, Vallabh Nagar.

b. This sale deed wae executed subject to the condition that the buyer
shall enter into a agreement for construction and agreement for
development charges with the builder for conatruction of a flat.

c. The Buyer is desirous of getting the constructlon completed with
respect to the scheduled flat by the Builder,

d. The Buyer as Etated above had already purchased the semi

finished flat of land bearing no. 203 and the parties hereto have

specifically agreed that the construction agreement and the sale

deed date 14.06.20L0 refefred herein above sre and eha.ll be

interdependent and co-existing egreernents.

e. The Builder sha.ll complete ttte conatruction for the Buyer of B flat
on plot of land bearing no. 203 as per the plans annexed hereto

and the specilication8 given hereunder lor a consideration of fl,s.

L4,96,OOOl_.

f. The Builder upon completion of construction of the flat shall

intimate to the Buyer the same at his last known address and the

Buyer shall within 15 days of such intimation take possession of

flat provided however, that the Buyer shall not be entitled to take

possession if he/she has not fulfrlled the obligations under this

A
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agreement. After such intimation, the Builder Ehall not be liable or

responsible for any loss, breakages, damages, trespass and the

like.

g. The buyer upon taking possession of the flat shall own and

possess the same absolutely and shall have no claims against the

Builder on any account, including any defect in the construction.

h. The Buyer upon receipt of the completion intimation from the

Builder as provided above shall therealter be liable and responsible

to bear and pay all taxes and charges for electricity, water and

other services and outgoings payable in respect of the said

Apartment.

i. The Builder shall deliver the possession of the completed IIat to the

Buyer only upon payment of entire consideration and other dues

by the Buyer to the Builder.

j. The Buyer hereby covenants and agrees with the Builder that if he

fails to abide with the terms and conditions of this agreement, the

Builder shall be entitled to cancel this agreement without any

further action and intimation to the Buyer, The Builder upon such

cancellation shall be entitled to forfeit a sum equivalent to l0%o of

the total agreed coneideration as liquidated dalnages from the

amounts paid by the Buyer to the Builder, The Builder shall

further be entiued to allot, convey, transfer and asBign the said flat

to any other person of their choice and only thereafter, the Builder

will refund the amounts paid by the Buyer alter deducting

liquidated damages provided herein.

k. It is mutua.lly agreed upon by the parties hereto that all the terms

and conditions contained in the booking form as amended frdm

time to time shall be deemed to be the part of th.is agreement

At(
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unless otherwise specilically waived and/or dillerently agreed upon

in writing.

I. It has been the belief of the Appellant that irrespective of the mode in

which the transactions are undertaken, the Appellant has a singular

obligation to deliver a llat hence the substance of the transaction is that

o[ a sale of an immovable property and therefore, no service tax cal be

attracted.

J. Appellant initially, till December 2008, when amounts were being

received by them they paid Eervice tax in respect of the receipts of

construction agreement even though there wae a doubt and lot of

confusion on the applicability of service tax on construction of

complexes.

K. Later, on when the issue was clarilted by CBEC vide ttre Circular No,

logl02/2OO9-ST dated 29.01,2009 by the department, the customers of

the appellant, stopped paying t}le service tax and accordingly appellant

was forced to stop collecting and discharginB Bervice tax liability on the

amounts collected in reepect o[ the construction agreement as they were

ot the bonalide belief that they were exbluded vide the personal use

clause in the definition of residential complex,

L. The Department initially issued a show cause Notice No. HQPoR No'

77l2010-Adjn(ST) for the period January 2OO9 to December 2O09 and

the same was adjudicated and conlirmed vide OIO No: 47/2010-ST dated

24.11.2010. Further the Appellant has gone on appeal and the same has

been dismiseed vide OIA No.11/2011 (H-lI) S. Tax dated 31.ol.2oll by

the Commissioner Appeals, Hyderabad' Now the proceedings pertaining

to above show cause notice is now pending before Hon'ble CESTAT,

Bangalore.

h\q
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M. The Appellaat vide letter dated 22.04.2011, O7.Q2.2O12 submitted the

details o[ the amount received towards tl:re construction agreement for

the period January 2O1O to December 2OlO Bnd January 2Ol1 to

December 201 1

N. Accordingly, the Additional Commissioner has iseued the two periodical

SCN vide OR No. 61/2011 dated 23.04.2011 for the period Jan 2010 to

Dec 2010 and SCN ORNo.52/2012 dated 24.04.2012 for the period Jan

2011 to Dec 201l as under:

i. An amount of Rs.48,00,391/- payable tou,ards Service Tax,

Education Cess and Secondary and Higher education ces6 should

not be demanded under Bection 73(1) of the Finance Act,l994

(hereinafter referred to as the Act) for the period January 20lO to

December 2OlO;

ii. An amount of Rs. 46,81,850/ -payable towards Service Tax,

Education Cess and Secondary and Higher education cess should

not be demanded under BectionTS(ll of the Act for the period

January 2011 to December 2O11;

iii. Interest on the above should not be demanded under section 75 of

the Act;

iv. Penalty under sections 76 o[ the Act ehould not be demanded from

them'

v, Penalty under Section 77 of the Act should not be demanded from

them.

O. An amount of service tax Rs. 24,29,887/- is already paid by Cash and

Rs. 39,666/- paid by the CENVAT Account towards liability of service tax

for the period January 2011 to December 2011. However the show cause

notice vide Para 5 has recognized only Rs. 5,98,671/- as piad.

ALC
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P. Appellant had submitted a detailed reply to the impugned ahow cause

notices and also appeared for pereonal hearing on 16.06.2O12 and

reiterated the submissions, (Copy of ttre replies and personal hearing

recording is enclosed along with this appeal memo).

Q. Despite the detailed submissions made vide written reply as well as

during the personal hearing, the Additional Commissioner has passed a

common order lor the both the notices ae under:

i. An amount ot Rs. 48,00,391 /- payable towetds Service Tax,

Education Cess and Secondary and Higher educatjon cess

shouldnot be demanded under sectionT3(2) of the Finance Act,

1994 (hereinalter referred to aB the Act) for the period January

2010 to December 2OlOi

ii. An amount of Rs. 46,81,850/- payable towards Service Tax,

Education Cess and Secondary and Higher education cess should

not be demanded under sectionTS(2) of the Finance Act, 1994

(hereinafter referred to as the Act) for the period January 201I to

December 2O11;

iii. Interest at applicable rates on the above ahould not be demanded

under section 75 of the Act;

iv. Penalty of Rs.20O per d.ay or 2o/o p.m provided Penalty shall not

exceed the service tax payable under sections 76 of the Act should

not be demanded from them.

v. Penalty of Rs.1O00 under Section 77 ol the Act should not be

demanded from them.

R. The Ld. Additional Commissioner passed the order in original mainly on

the basis of the following grounds'

a. Since the demand of the service tax lor the past period was upheld

by the Commiseioner (Appeals) on being aPPeal filed by the

ft71
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Appellant, respectlully following the decision of Commissioner

(Appeals) the demand of the Service Tax is sustainable,

b. Since ttre residential complex project having more than 12 flats
and layout of the project has been approved by Civic authorities

the project has satislied the delinition of ttre residential complex.

c. Construction agreement involvee the supply of the material and
provision of the service therefore it is composite contract and the
project should be classilied under the .Work8 Contract Service,.

d. lt is neither their submission that VAT amount also included in the
gross amount nor they have furnished any evidence that they have

paid VAT hence the quantilication arrived in the show cause notice

is to be upheld.

e. Benefit under Section g0 of the Finance Act, 1994 is not available

to the Appellant since their submiasion of the assessee does not

cause ttre reasonable cause.

S. On aggrieved by the order of the Ld. Additional Commissioner the

Appel.lant liled an Appeal along with the Application for ttre waiver of the

pre-deposit of the taxes before Commissioner (Appeals) explaining in

detail as to why the order in original passed by the lower authority was

not eustainsble (Copy of Appeal liled to Commiaaioner (AppealB) ts

enclosed for reference).

T. The Ld. Commissioner (Appeals) has disposed the stay application vide

Order-ln-Stay-Petition No, 6A/2012 (H-ll) S. Tax where in ordered the

pre-deposit of the 50% of taxes demarded in the original adjudicating

order.

U. The Appellant has. complied the above Stay order by depositing the

amount of 23,11,2331-vide ChaIIan 10, dated 07.01.2019 and attended

the personal hearing on 26.11.2OL2. The Ld. Commissioner (Appeals)
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vide Order-tn-Appea.l No. Ogl2OtA (H_IU S. Tax dismissed the Appeal
Iiled by the Appellant, The Ld. Commissioner (Appea.ls) passed the order
mainly on the basis ot the following grounds.

a. Since sale deed wa8 executed for the part amount of the total
consideration, Appellant is not covered by the excrusion given

A

under the Board

29.O1.20,09.

Circular No. tOB/tO2/2OO}_ST dated

b. It the entire ,residential 
complex, is rneart for use by one peraon

then it gets excluded from the delinition of ,Residential 
Complex,.

c. The penalg has to be reduced from Rs.200/_ to Rs. lo0 per day
with effect from O8,04.201l.

d' since the Appellaat had not shown the fact of taxabre receipts from
their customers in their ST_3 Returns Iiled with the department
with intention to evade the payment of service tax as such on thiir
part ca-nnot be treated as bonalide act and imposition of the
penalty is rightly appticable.

e. Lowor authorlty la dlrooted llmlted ertont to re_quanttfy the
aervlce tax llablllty,

Aggr.ieved by the impugned order, which is contrary to facts, law and
evidence, apart frorn being contrary to a catena ofjudiciar decisions and
beset with grave and incurable legal infirmities, the Appellant prefers this
appeal on the following grounds (which are altemate pleas and without
prejudice to one another) arnongst those to be urged at the time lof

hearing of the appeal.
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OROUI{DA OF APPEAL

1. For easy comprehension, submissione in this appeal memo aie made
under dillerent heading covering dlllerent aspects involved in the subject
Order

a. The traflsaction ie eesentially a transaction of sale of
immoveable property and therefore cannot be made liable for
payment of service tax at all

b, In substalce also, the transaction is a sale of immoveable
property

c. The transaction of Ea.le of immoveable property iE not a
works contract at all

d. Construction of Residential complex for .petsonal 
Use,

e. Liability on Builders is w.e,f 01.07.201O

f. Non consideration of the submissions vis_A-vis violation of
principle of natural justice

g. Time bar

h. Interest Under Section 7E of Finance Act, 1994

i. Penalty Under Section T6 &77 of Fimance Act, 1994

In Re: The tr.lBacuo, lc eaaenuatly a taa,,tactlo' of grle of lmmovecble
property aad thereforo csnrot bs msds [abte for payEott of,srvl6e
tax at all

2. The Appellants crave leave to draw the attention of the Bench to the
detailed fact matrix presented earlier, In particular, the Appellants wish

to emphasize on the following documenta:

a. The Booking Form eigned by the intending buyer, which is the first
document governing the relationship between the Appellant and

the intending buyer.
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b. The Agreement to Sell, which formalizee the oaid relationship
between the Appellant arrd the intending buyer.

c. A set of two co_terminus agreements, viz. the Sa.le Agreement and
an Agreement for Con8truction, which are executed only to enable
the transfer of title in semi_finished construction in cases where
there ls e llaatrcltrg rcqulrcEcnt for the buycr.

d. Salo Agreemeat, wlthout a correapondlag _AgreoDont for
consttucuo[ la caeoo wh

for tho buyor. 
ete thers la ao tlnanolng tequlrsEetrt

3. The Appellants have to submit that the Booking Form and the Agreement
to Sell clearly deline the relationship between the Appellants and the
Buyer.

a. Agreement explains and demonstratee the TiUe of the Appellant in
the underlying tand and the sa.nction received by the Appellanto

lrom HUDA for development of the residential units as per the

approved rayout plans. rt may not be out of place to .tre's that in a
typical works contract/con8truction contract, the contractor works

on client property and therefore the agreement ha8 no necess.ity to

emphasise on the title of the under.tying land, The essence of the

transaction between the AppeLlant and the Buyer is evident right

from the Agreement and that eseence is the title in the immoveable

property.

b. Thereafter, agreement highlights that the Appellant has agreed to

sell the semi linished flat with the flat together for the total

consideration and the buyer has agreed to purchase the same.

Thus, the said agreement clearly brings out the intention of the

parties, which is sale of immoveable property,

h
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c. The Appellants therefore submit that the Agreement to Sell .is an
agreement which evidences the transacUon of commitment of sale
of immoveable property at a future date and therelore there cannot
be any service tax on the said trensaction.

d. However, as stated in para 11 of the Agreement, in certain cases
the Buyers may be interested in availing finance from the Banks
and for the said purpose, the Banks insist on a tit]e in favour of
the buyer. For the said purpose, the Appeltants may enter into a
sale deed for sa.le of flat in a semi-finished state, sirnulhneously
entering into a separate conatruction contract for completing the
unlinished flat. lt may be noted that as per para la oI the

Agreement of Sale, the SaIe deed and the Agreement for
ConsLruction are interdependent, mutually co-existing and
inseparable

. lt may be noted that the said set of cd-terminus agreements do ntt
result in any exchange ot consideration between the parties but are

entered into so aa to ellectuate the objectives of the Agreement to

Sel[. Therefore, in that sense, the entering into the said set of co_

terminus agreements cannot be considered as an econornic

tranaaction reeulting in afry tax conoequence.

Further, the subotance of the transaction continues to be that of

sale o[ immoveable property. Merely because the buyer is

interested in defending the title to the property in the interim does

not change the transaction to be that of a rendition of service. ,

4. The Appellant submits that in the caoe of Hindustan Shipyard Ltd. Vs.

State of Andhra Pradesh [20001 1f9 STC 05gg (SC), the Supreme Court

held that a contract for construction of ship as per the specifications of

ft+b
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the buyer with specific stipulationa is a sale contract and not a works
contract. The Supreme Court also observed that the clause in the
contract providing for passing of property in goods as and when the said
goods are used in the contract is not important in deciding the issue. The
relevant extracts from the said decision are ag under:

'22, Reuerting back ro ffrc facts of the contract undet consideration
before us, a Jew prominent feafures of the transaction are ctearry
deducible from the seueral tems crnd conditions and recitals of thecontra.ct. The conlract is for sale of a completelg manufactured. shipto be deliuered alter sucessfur tn'ors 

'r a,, ,.ro""* and. to lesatisfaction of the buyer, It is a @ntrcrct Jor sare of made to ord.er
goods, that is, ship for an asertained. price, Although the plans and
specifications for the ship are to be ptouided. bg the customer artd.
the uork has to progress under lhe superaision o1 n" aor"ynotdn
suweAor and representatiue of the buger, the @nP)onents used. in
building ship, att belong to the appellant. The price fued. is of the
uessel cornpletelg built up although the paAment b in a phased.
matvler or, in other uord.s, at cqJrtoLin perentages cammensurate
with the prcgress of the work The pagmena oJ 15 per ceft of the
price is to be made on satisfactory comptelion of the d,ock trials, that
is tuhen tlg uessel is read,y to be deliuered ond sticttg speaking
exceptw the deliuery nothing substantiar remains to be dore.
TwentA per @nt of the price is to be paid, upon deliuery of the uessel.
Thus 65 pet cent of the price paid before the triab is intended to
Jilr@,r.ce tte build.er and to shc]rc a part of fhe burden inuolued. in the
inuestments made bg the build.er aoward.s build.ing the shrp. Ir is,a
sort of an aduance paVment oJ price, The ,,Ufle and. risk clause,,
quoted as sub-para (14) aboue is to be found. in 6 out of g contracts
in question. So far as tlTese 6 @ntmcts are concemed. theg leaue no
manner of doubt that propertg in goods posses /rom seller to the
buger onlg on the ship hauing been builtfu g and deliuered to the
buger. In_ r:ll the qntracts the ultimote conclusion would rcrnain the
same. The shlp dt the tlma ol d.ellaary ho.a to be coflqrletelg
bullt up ahlp c,nd, also eeaworthy whereupon onlg tha owner
mag accept the dellwry. A full rcading of the contract shou/s that
the chattel comes ito existence as a chattel in a d.elivemble state by

0J)
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itluestment of components and. labour bg the selter and prcperty in
chottel posses to the buger on deliuery of cttittet being acepted bg
the buAer. Article 15 apparenttg bpeaks of propertV in uessel
passittg to the buAer uith thE pagment of ftrst insaalment of price but
ue are not to be guided bg the lae ualue of the language emploged.;
we ho,ve to ascert@in intention of the p(rtlies, TtLe propertg in
machines, equipments, engine, etc., purchased bg thb seller is not
agreed upon to pass to ttv buAer. The deliuery of he ship must
bepreceded by trial run or runs to the satisfaction of the ouner. AL
the mq,chlnary, ma:ted.q,ls, cqulpment, appurtan.rnces, ap(rre
pa.rta s d, outtlt requi"ed, for the constructlon of tha uessgl
are to ba purchasod by the bulderout oli lts own yunds.
Nelther dny ol tha satd thlngs nor tllE hull tB prouldad bg the
owner and. ln none. of thaae tha propartU rf,ats ln the owne". It
is nota case where tlv buitder is utilising ifl buitding the ship, the
machinery, equipment, spares and material, etc., belonging to the
owner, whosoeuer might haue paid for the same, The builder has
thereafier to exert and inuestirs own skill and. labour to buitd. the
ship, Not onlg tle ouner does not supplg or make auailable ang of
the said things ot the lull of the ship the owner d.oes not crlso pag
for ang of the said things or the twll separatelg. All tle things so
made auailable bg the builder are fostened, to the hull belongbrg to
the builder and beame part o/it so as to make a iessel, Whatthe
owtler paAs to the builder in b$lalments and. in a phased manner a
reall payments at the specified petwntage which go toward.s the
pe.Vment of the contract price, i.e., te price appofilted. for the vessel
as a uhole. 65 perent pagmEnt of the price is up to the stoge of the
main engine hauing been lowered in position on board. the uessel,
i.e,, the stage bg which the building of t}a uessel b amptete. 15 per
cent paAment is to be done on satisfactory @mptetion oJ the trlal
and. 2O per cent upon deliuery of the vessel, Gtulng maxlmum
benetlt ln the matter of conctrttcdon oind tntarpretgl on ol
thls clausa ln lawur of thc ct pellolnt lt corn ha o;ld tholt lt ts
the properag ln t]€,sael whlch st4rcs p/4,Btng graduo,ug to the
buger proportlo|,;(rtclg ulth ths parcantBge oJ payments mad.e
and pd.as€a IuUg wlth the po,grrtc,nt o,f lo.st lnato'lmant on
delluery of vastel haulng been o'ccepted.

la?q
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5. The Appellant submits that based on the above observations, the

Supreme Court concluded that ttre contracts in queetion l^tok)e so,la o,f

th€ respectle€ u€ssel8 t///lthln t/r'.a meolnlng o,f clause (nl ol the
Andhro. Pradash eeneral So,les TqJc Act, 1967 ornd, d?a not metely
utorkt controtct at deined ln clause (e thereof. I

6. The Appellant submits that eimilar view has been taken by the Supreme

Court in the case of State of Andhra pradesh Ve. Kone Elevators (lndia)

Ltd. {20051 140 STC 0022 (SC}, wherein it has been held that a contract

for construction and supply of a lift is a sale contract and not a works

contract. The relevant tests laid down in the said decision are reproduced

below:

5, It can be treated as well-settled. tho;t there is no standard fomula
bg which one can d,istingui.sh s. "@ntro;ct for sale,, from a ',wor$s
contract". Th.e question is largelg one of fact depending upotl the
terms of the contract including the naturc of tlle obtigations to be

disclurged tlereunder and the sunrunding cirannstane.s, If the

tention is to transfer for a prie a ctuttel in uhich the transfeie
had no preuious propertV, tlon the @ntrdct is o. @ntract for so,le,

Utimo.telg, the true effect of an o;crretio,t mad.e pursuant to a.

contrsct hss to be judged not bV o,rtilicio,t rules but from the intention
of the parties to tte contract. In a "@ntracl, of sale", the mo;in object

is the transfer oJ propertg and. delivery of possession of the propertg,

whereas tle nain object in a '@ntrad for uork' is not the transler of
the propertA but it is one for tuork and. labour, Another test olen to

be applied to is: uhen and. how the properlg of the d.ealer h such a

transaction posses to the customer: is it bg tmnsfer ot the time tof

deliuery of the ftnished article as a cllottel or bg ac@ssion during the

processiorr of uork on fusion to tte movablepropertg of the

cLtstomer? If it is tle former, it is a "sale"; if it is the tatter, it isl a

"works contract". Therefore, in judging wlather the @ntract is Ior a

"sale" or for "work and lo,bour", the essencz of lhe contract or the
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realitV of the transaclion as a uhole has to be taken inlo
consideration, The predominant objeca of the contract, che

cirqn$tati;r.f;,s of the case and the a,tstom of the trade prcuides a
guide in deciding whether transaction is a. "sale" or a "ruor'ks

contrdct". Essentiallg, the questaon is of interyrctation of the

"contract", It is settled law that the substancF- and not the form of the

controct is material in determining the nature of transaction. go

definite rule can be formulated to d.etermine the question as to

uhether o parTianlar giuen contract is o contract for solle of goods or
is a uorks contrdct, Utamatelg, the aem1.s of a giuen controct would

be deteminotiue of the nature of the transaction, whetlgr it is

d"sd.le" or a "uorks cot ruct'

7. The Appellant therefore have to submit that ttre transaction is essentially

a transaction for sale of immoveable property and the relationsh'ip

between the Appellants and the proBpective owner is that of seller &

buyer of an immoveable property. We submit that the said proposition is

not altered even in cases where ttle set of co-terminua agreements are

entered into.

8. The Appeltant submits levy of service tax requires that there thould be

some rendition of service. In the instant case, there is a sale of

immoveable proPerty and therefore the provisions of the service tsx law

do not apply at all.

9. The Appellant submits thdt view that the builders are not liable ior

service tax is confirmed by the Ministry of Finance uide its letter number

F. No. 332l 35/2006-TRU, dated 1* Augu8t 2006; wherein it is

acknowledged that the relationBhip between a builder and the purchaser

is not that o[ a "service provider" and "eervice recipient"

rv

ln Re: In aubatanco alro, tho tran.Bctlon lg r eale of brEovesblo ProPesty
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A10. The Appellant submits that it is an accepted principle that before

characterizing a transaction, one has to carefully examine the exact legal

nature of the transaction end other material facts, Not only the form but
also the substance of transaction must be duly taken into accountr.

while taking a view, both the form a-nd substance of the transaction are

to be taken into account, The guiding prhciple is to identify the essential

features of the transaction. The method of charging does not in itself
determine whether the service provided is a single service or multiple

servrces.

I 1. Further, continuouB to the above in the following cases it has been held

that substance of the transaction prevails over the [orm:

- Venus Jewel Vs. Commr of S.T. -t, Mumbai 2Ol2 l2g1l E.L.T.

162 (Guj.)

- Bhootpurvasainik Society Vs. Commr of C. EX. & S.T.,

Allahabad 2Ot2 l25l S.T.R. 09 (Tri. - Del.)

- Commr. OF S.T., Bangalore Vs. Karnataka State Beverages

Corp.Ltd. 20ll 124) S.T.R. 4O5 (Kar.)

Even in commercial& legal parlance, the transactions are not in

the nature of the Work8 Contract Services

12. The Appellant submits that when one looks at the eubstance ot the

transaction in the fact matrix as explained earlier, the issue is crystal

clear, the essential feature of the transaction is t]rat the Appellants sell

immoveable properties. That being the case, the only place where the tax

can be examined ie under the Explanation to Section 65(105)(zzzh) as a

deemed service and not under Sectron 651105)(22z.?:),

rCBEC L.[er (F. No. 8142006-TRU) datcd l91042006.
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13. The Appellants submit that the activity of construction is for self and as
a part of the obligation to deliver a developed immoveable property,
Notwithstanding the Bame, even if it is presumed that the transaction
contains elements of works contract services as alleged, the sarne are
subsidiary and do not lend the essential characteristic to the tra-nsaction.
For example, the Buyer has little wherervithal of the quality, quantity,
brand or the price of most of the building materials used. Similarly, the
Buyer is not concerned with the extent to rvhich ttre labour or the
services are required for the purpo8e of the completion of the unit. For
both the Appellant as well as the Buyer, the linkage with works contracts
ls very remote and laborious,

14. The Appellant submits that from the above clarifications and
distincLions, it is more than evident that commercially and legally, the
transaction does not represent the characterietics required of the alleged
categories of taxable services.

15, The Appellant submit that in a taxing statute words which are not
technical expressions or words of aft, but are words of everyday use,
must be understood and given a meaning, not in their technical or
scientilic sense, but in a sense as understood in common parlance i.e.

"that sense which people conversant with the subject-matter with which

the statute is dea.ling, wou.ld attribute to it'. Such words must be

understood in their .popular sense,. The particular terms used by the

legislature in the denomination of articles are to be understood according

to the common,. commercial understanding of those terms used and not

in their scientific and technical sense "for the legislature does not

fi -t-
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suppose our merchants to be naturalists or geologists or botalists". This

is referred to as the common peJlance test2.

16. The Appellant submitE that baeed on the above conunon parlance te8t,

we have to submit that in common parlance, no one would treat us as a

works contractor but would consider us as sellers of immoveable

properties and therefore, the transaction cannot be classified as Works

Contract Services. For the said purpose, we rely on the following

decisions:

i. The expression "Iish' is not wide enough to include prawns

since If a man were to ask for lish in the market and if prawn

is provided or in the vice versa, he would not accept the same3

Steam generated frorn water cannot be considered as chemical

in common parlancel

N

ll

17. The Appellants therefore submit that the essence of the transaction is

not the same as alleged artd therefore cannot be made liable for payment

of service tax under the said categories of taxab.le services. The

Appellants therefore submit that since the transaction in substance is

that of sale of immoveable property and not one of construction, the

same is not liable for payment of service tax,

rlvlukesh Kumar At8anval & Co v!. Ststo of M6dhy6 Prsdelh 2004 ( 178) ELT 3 (SC)

' Comnrissioner of Customt vs. EdlEysn FrorEn Foodt 20OE (230) ELT 225 (Mad HC)
'Copalan and Rasayan vs. Stste ofMahsr.lhkr 20ll (263)ELT3El (Bom HC)
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hsLlIn Ro: The tratrsacuon of galo of lmmoveabls prop€sty lr not e wot&e

contract at all

18. The Appellants have to submit that service tax is revied on a selective

approach. The seryice tax is demanded.trnder the category of .Works

Contract Services". However, the Order in Original has no detailed

analysis o[ why the alleged transaction conetitutes a worka contract.

19. The Appellant submits that it i6 a settled proposition in law that a works

contract is a contract wherein the contractor works upon a property

owned by the client and while performing the work transters the

ownership of materials to the client.

20. The Appellant Bubmits that Whether the contracts for sale of

immoveable properties can be considered as works conEacts or not is

right now an issue pending before the Supreme Court Eince the decision

in the case of K Raheja Development Corporation v State o[ Karnataka

2OO5-TIOL-77-SC-CT has been doubted by the Supreme Court and the

matter has been referred to a Lafger Benchs,

.

i

21. The Appellant further Eubmits, the transaction cannot be covered under

the category of "Works Contract Services" since the activity is not

specifrcally listed in the definition set,

22. The Appellant submits that the relevant delinition 6ets are reproduced

below for ease of reference:

5 Larsen & Toubro Ltd. Vs, Slste ofKartatskr 200E (12) STR 257 (SC)
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Toxable
seruice
deftned
u/s
6s(1os)(z
zz.za)

Toxabla ecntlce mea ns any
ptpuided to ang percory bg ang
exealion of o wotks contract,
respect o! toads, aitports, m
bridges, tunnels and. dams.

Explanation,-For ahe putposes o! this sub-clausg ,,u.rorks

cgntract" means a @ntracl, whereiry-
(i) tmnsfer of prcpertg in goods inwlued, in the existlion

oJ sudr. antrad is leviable ao tox as so'le of goods, and.

(ti) such contmct is lor the purposes of urrying out,_
(a) erection, commissionhg or bstqllation of plant,

ltqclinerg, equipment or saructures, whe[hei pre_
Iabicated or otlenuise, installation of electricat-and
electrcnic deuies, plumbing, drain iaging or other
r'nstallations for trunsport of ltuiils, heating,
uentilation or air-cond.itioning including related pipe
uorlg duct uork and sheet metal worlg thermal
insulation, sound. insulatiorl.. fve proofng or water
proofng, lif. and. escaldtor, lire escape saaircas€s or
eleuators; or

(b) construction of a new building or a ciuil structure or
a part theteof, or oJ a pipeline or conduit, primaritg
Ior the purposes of ammere or industry; or

(c) construction of a new resid.ential cornplex or ,a part
thereof; or

(d) ampletion and fnishittg seruies, rcpair, alteration,
renouaaion or resloration of, or similar seruices, in
relation to (b) and (c); or

(e) turnkeg prcjects including engineeing, proqrement
and @nstruction or commisiioning (EPC) ptojects;

serut@ prouid.ed or to bi
other person h relation to the
excluding works cantro.ct att

ilJluags, tmnsport terminals,
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on a perusar o[ the above definition sets, it io evident that ttrere are twin
conditions to consider a transaction as a works contract under the
provisions of the service tax law. The first condition is that transfer of
property in goods involved in the execution of such contract is leviable to
tax as sale of good8 and the second condition is t}lat the contract is for
specific purposes, which inter alia includee construction of a new
residential complex or a part thereof

23. The Appellants have to submit that the impugned Order does not
demonstrate in reasonable detail the sadsfaction of either of the two
conditions.

24. The Appellant submit8 that first condition for treating a transaction as
works contract is that the transfer of property in goods involved in the
execution of such contract is leviable to tax as sale of goods, Neither the

scN nor the oro at any point of time, refer to this vitar condition nor ig

there any demonstration of how this condition is satisfied.

25. The Appellants have to submit that though they are paying sales tax on
the agreement for construction, the mere act of paying the Bs-les tax does

not demonstrate that the sales tax was actual.ly leviable a.rtd the

condition of works contract requires that the sales tax was actually

leviable. As stated earlier, the issue regarding the applicability of sates

tax on such transactions is pending before the Suprerne Court.

t'

rn

I

D

I
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26. The Appellants have to further submit that the role played by them is
much wider than that of mere conatruction. We typically undertekbs
numerous activities like

. Evaluation/Acquisition of a Site

r Removal of Encumbrances

o Demolition

. Layout planning & Approval

r purchase of Additional TDR

r Construction

o Sa.le

o Possession & Maintenaace

. Society Formation & Halding over

27. The Appellant submits that all the above steps are pertormed by the
Appellants for self and are not performed specific for any buyer or
prospective buyer. In fact, the approval of the standard layout is obtained

by the Appellants without any consultation with the buyers and much
before the buyer even knows the Appellants.

28. The Appellants therefore have to submit t}lat merely entering to co_

terminus agreements in caee of financing requirements do not change

the substance of the transaction to that of provision of works contract

,4

servlces.

29. Further, the Supreme Court judgment of K Raheja Development

Corporation v State of Karnataka 2005-TIOL77-SC-CT, which is the sole

basis for treating the transaction as works contract was rendered in the
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context of works contract tax. Under the Karnataka GST, the delinition of
works conLract was specilically including development contracts, which
is not the case with the service tax law, which includes only construction
contracts. Further, the scope of development contracts is much wider
than that of construction contracts and construction .is just one of the
responsibilities of the said contract,

In Re: CorstrucHon of ResldsnHal coaplex fo! ftperaoaal Uso,
30. Without prejudice to the foregoing, assuming but not admitting the

same is covered under the tax net. The term .Construction 
of Complex,

is delined under section 65 (3Oa) as under

(3Oo) "construction of complex" mewts _
(") construction of a new residential smplex or a pclrt, thereof;
(b) completion and finishing serur.ces rn relation to resid.ential comp*
such as glazing, prastering, painting, froor and wafi titing, wa| couering
and. wall papertng, wood and. metal joinery an_d carpentry, Jencing and
miling, constructiotT oJ swimming pools, acoustic applications or rttdngs
and other similar seruices; or

(c) repair, alteration, renoucttion oHestoration oJ or similar sentices tn
relation to, residential complex

31. Without prejudice to the foregoing, Appellant submits that the

construction service of the semi-finished flat ie provided for the owner of
the serni-finished flat/customer, who in turn used such flat for his

personal use.

fr'

I

B

n. e(

,
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32. The Appellant submits that it ha8 been specifically clarilied vide board A3Circular No. IOB/2/2OO}_5.T,, dated 2}_I_2OO9 that the construcfion for
personal use of the cuetomer falls within the ambit of exclusion portion
of the definition of the "residential complet' as delined u/s 65(9la) of the
Finance Ac, 1994 and accordingly no service tax is payable on such
transaction.

Relevant extract

"..,Further, f tha

conat1,,,cuon of
owner ente"o lnto q.

?a.ldandq,l comptex

contrqct lo"
wlth a

ultlmq,to

q

promoter/bullder/d,.ueloper, who hlnae[ prcsldas seralce ol d$tgn,
plannlng q.nd. con trucdon; ,,nd, o,fte" such const ,.cfion the
ultlmate o'/,,ner recaltl(,, such propertg Io.. hla person(rl uee, then
such .,cuurtg utourd, not be eublected to serarce to.x, becduse thra
case would, Jall und,er the exclurlon ptot tded. tn the defrnltton ol
' resld,en q.l co mglexr.,,

33. The Appellant wishes to highlight that neither in the definition nor in
the clarification, there is any mention that the entire complex should be
used by one person for his or her residence to be eligible tor the
exemption. The exernption would be avaitable if ttre sole condition is
satislied i.e. persona.l use. Hence the allegation of the Ld, Commissioner
(Appea.ts) vide para7.2 of the impugned order has to set aside.

34. The Appellant submits the preamble of the referred

understanding what issue exactly the board wanted to

reference,

Circular for

clarify. The
relevant part of the said circuJar (para l) is extracted hereunder for ready
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'....Doubts haue arisen regatdng tr, applicabilitg of seruie tox an a, case
where deueloper/ builder/ promoter enters into an agreement, with the
ultimate owner for scutng o, dwaulng unrt rn q teard,enu,,r co,,rrrax,at
a,lg stage of construction (or even prior to

construction lin*ed pagment.,,, (pam 1)

that) and who makes

35. The Appellant submits that from the above extract, it ie clear that the
Bubject matter of the referred circular is to clarify the taxability in
ttstrsacHo[ of dwellng utrlt lE a rosldsattal complex by a developer.
Therefore the clarification aims at clarifying exemption of residential unit
and not the residential complex as alleged in the notice.

36. The Appellant submits that it is important to consider what arguments
are considered by board for providing this clarilicatjon, The relevant part
as applicable in the context has been extracted as under for ready
re[erence,

"... It has also been argued that euen if it is taken that seruice is prouid.ed. .

to the customer, a atngle resld,endsl unll- bought bg the lndlvldual
cuatomer uould not fall in the deftnition of ,residential complex, as
defined for the purposes of revg of seruice tax o,M he,e construction of it
Luould not qttract seruice tax.,., (para 2)

frk\o

37. The Appellant submits

residential unit bought

that the argument is in context of eingle

by the individual customer and not the

transaction of residential comptex. The clarification has been provided

based on the examination of the above argument a:nong others. Hence

the allegation of the Ld. Commissioner (Appeals) vide para 7.2 ot the

impugned order is against to clarification given has to Bet aside. It is
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settled law that ollicers of the department should noown circulars. In thie reo-,,r -,_:-_' 
orruur., not argue against the.ir

Industries *,, ,,Oruau 

regard wishes to rely on Chandras Chemical

(Tribunar) it was herd 

iollr' of c' Ex" calcutta 2ooo o22) E'L'T 268

,,on'bra suprem. aou:"' 
"wa o,lso t,,ke note ol tha lact that the

the Exclse eutnoatJ. 
lald down ln q' 

'.umhe. of declalons th.rt

cr"cular rccued. by ro:o 
"'nno' be heard to argue 

'Lg..lnst the

cfiflerant vlew than ,n"'o* 
,,,,d lt t' not oPen to thsm to tqke 4

I on€ t.Ikan bg the Eoard. tn the ClrculclrD

38. The Appellant submits t
based on the preamble 

"n"'"' 

clarification was provided by the board

circular is provided n.rr r"' 
the arguments' The relevant portion of the

mder for the rea y reference.
'... The mauer has been examhed. bV the Board. Genemug, lhe initial.agreemetlt between the promoters/ build.ers/ deuelopers and. th.e ultimateotuner is in the nature of ,agreement to se ,, Such a case, as per theprouisions of the Tlansfer

i.terest in or charge on ,rot 
'*otno Act' does not bg itself create ang

tch propertg, The propertg remah* und.er theownership of the seller (n the instant ccrse, hepromoters,/ builders/deuelopers). It is ontil aftet the cempletion of thecotlstructton qnd full paAment of th.e agreed sum thst tt sale d.eed. isexeslted and onlV then the r

the urtimate o*,rr. *n1)wnership 
of the property gets tmnsfened to

re, dnA seruice prcuided bg such seller tcorutection with the construction of residentiat amptex tilt the execation ofsuch sole deed woutd be in the naturc of ,self-seryise, 
and consequen gwould not attract seruice tax Frrrther, if ttte uttimate owner enters into acot rqct lor const:{tcuon ol a rertdenttat conPrlex with s.promoter/ builder/ d.eueloper, who hirnsetf prcuid.es seruie of desigryplartning ar7d. constructiorl; and aJter such construction ,O. ,rrr^-or" .,rji*

() t"
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receiues such ptopertg for his personal use, then sucll actiuitg would. ,totbe subjected to serluice tax, because thrs case would. fall und.er theexclusion prouided in the

both these situqtio,ts, r "3:::-:: 

':tdent:at amptex'. Howeuer, in
rat@s of ang percon lke contrq.ctor, d.esigrter oro. similar seruice ptouid.er are reeiued., then such a person uould. be liableto pag seruice tax.,." (para J)

39' The Appe'ant submits that the clarification provided above is that in theunder menfioned two scenario service tax is not payable.
a. For service provided until the sale deed has been executed to theultimate owner.

b' For service provided by entering into construction aEreement withsuch ultimate owner, who receiveg the constructed IIat for his

t

40. The Appellant submits that it is exacfly the facts in their case.

personal use.

sale deed portion. The second clarification

construcHon agreement portion. Therefore

to them ibid.

The lirstclarification pertains to consideration received for construcfion in the

pertains to construction in the

this c.larilication is applicable

4 l. The Appellant submitted that department has very narrowly interpreted
the provision u,ithout much application of mind and has concluded that
if the entire complex is put to personal use by a single person, then it is
excluded. The circular or the definition does not Bive any meaning as to
personal use by a single person, In fact it is very clear that the very
reason lor issuance of the circular is to clarify the applicability of
residential unit and not the residentia.l complex.
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42. Where an exemption is Branted through Circular No. f OB/2/2O09_S.T.,
dated 29_1_2009, the eame cannot be denied on unreasonable grounds
and illogica.l interpretation as above. In the delinition ,complex 

u.thich is
constructed. bA q, person diredlg engaging ang other person for designing
or planning of the lagout, and. the construction of sucJt amplex is intended.
for personar use as resid.ene bg cuch peraon., since the reference is
"constructed by a persono in the definition, it cannot be interpreted as
"complex which is constructed by OItlE poraon....., similar the reference
"personal use as residence by auch person, also cannot be interpreted as
"personal use by ONE percotr.. Such interpretation would be totally
against the principles of interpretation of law and a.lso highly illogical.

43. Appellant submito that with the above exclusion, no service tax is
payable at all for the consideration pertaining to construcuon Bervice
provided for its customer and accordingly the SCN is void abinitio.

44' without prejudice to the foregoing, Appe ant further submits that non_
taxability of the construction provided for an individuar customer
intended for his personal was also crarilied by TRU vide its letter dated F.
No' Bl/6/2oos-TRU, dated 2z-T-2oos during the introduction of the
levy, therefore the service tax is not payable on Euch consideration from
abinitio. Relevant Extract is reproduced below:

"13,4 However, residenlial cornplex having onlg 12 or less rcsidential units
would not be taxable. Stmllarlg, resldcnttal complex conat :ucted. bg
an lndlvldual, whtch ls lntended io? pe?ronorl use as ?esld3nce .rnd,
ls constt ucted. bg dtrectlg auatttng cerzlces o,f c conat..tcdon
seralce prould.er, le also not covered, under the acope o! the set,,lce
tox and, not taxdble"

I
t

D

dal
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45. without prejudice to the foregoing, Appe[ant further submits that the
board in between had clarilied in an indicative manner that the personal
use ofa residential complex is not liabte for seryice tax in the Circular F.
No. 3s2 / 35 / 2oo6_TRU, dared 1_8_2006.

46. W.ithout prejudice to the foregoing, assuming but not admitting that
when the entire residential complex is meant for a person for his

personal use, then such complex falls under excluded category is to be

considered as interpreted by the impugned order, then the entire section

65(9la) gets defeated as in case complex belonging to single person there

would be nothing called as a common area, common water supply etc,

Au't'l

2 seruice tax be

applicable on thE same, in

case he constructs commercial

complex for himself for putting

it on rent or sale?

Again u.ill

scope of "residential

omplex intend.ed for personal use",

construction of commercial complex is

leuiable to seruie tax,

amplex d.oes not fallCommercial

within the

Hence, seruice prouided .for

irrdiuidual house or (L

bungalow meant for residence

of an indiuidual fall in puruiew

of seruice tax, i"s so, tDhose

responsibility is there for
pagment?

W I the construction of an

d.ated. 27-7-2005, that residentid.l

complex constructed bg an indiuidual,

intended. for personal use as

rcsidence and constructed. bg directlg

auailing seruices of a construction

seruie prouid.er, is not liable to seruice

fq-x,

Clarified uide F. No. 81/6/ 20o5-TRtr,
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the word "cornmon" would be used only in case on multiple owner and
not in case of single owner, therefore the interpretation of the department
is meaningless.

47. Without prejudice to the foregoing, Appellant further submits the
various decision that has been rendered rel;ring on the Circutar log are
as under

ftil6

a. M/s Classic promoters and Developers, M/s Classic propertiee v/s
CCE Manga.lore 2009-TIOL_l 106_CESTAT_Bang,

b. M/s Virgo properties pvt Limited VB CST, Chennai (Dated: May 3
20 t0'l 20 lo-TtoL_ I I 42_CESTAT-MAD,

c. Ardra Associatee Vs. CCE, Calicut _ I2OOgl 22 S,IT 4SO (BANO, _

CESTAT)

d. Ocean Builders vs Commissioner of C. Ex., Mangalore 2010 (019) STR
0546 Tri.-Bang

e. Mohtieham Complexes pvt. Ltd. Vs Commr. of C. Ex., Mangalore 2O09
(Ol6) STR O44B Tri._BanB

f, Shri Sai Constructions Vs Commiesioner of Service Tax, Bangalore

2009 (016) STR 0445 Tri.-Baag

In re: Llablllty on BuIIderu wlth elfectlvo from O1,OZ.2O1O:

48. Further the Appenant submits that in the Finance Bill,2010 there was

an explanation added to the Section 61(l}Sl(?.zzhl of the Act where the

taxable service construction of reeidential complex is defined, This was

the lirst time the deeming fiction of the eervice provided by the Builder

was bought into service tax net (prior to this only the contractors were

taxable). In this respect, in the clarification issued by the TRU vide D.o.F
No. 334/|/2OLO-TRU dated 26.02,2010 it was stated that in order to
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expraaation of the sarne o"u*""t 
among ditferent practices, the said

transaction between the o,rrro,ot "o"o""tive 
and also cla'ifies that the

the assent was given to the bJ 
buyer of the flat is not taxable untir

tlbft

49. The Appellant submits tl
7.1 areged that since 

rat the Ld' cornmissioner (Appears) vide para

consideration, Apperant ru'n" 
"'" deed was not executed for totar

Board circurar No. l0g/10 
covered by the exclusion given under the

modus operardi i., 
"on"t , 

/ 09-sr dated 2g'o1'2r,r)g' It is one of the

agreed in agreernent o, :"t'on 

induetry to split full consideration as

agreernent. so tt"t 
"r"to-atale 

towards sale deed and construction

ftanks by furnishing 
".a, "ot 

will *et the Iinance for the house from the

is to sell the residential ,nr,r"*",.0 
flat as securiqr. UIUmate intention

insisting the registered 
"ru , 

to *" final customer' Because Banktts i"

the loans in order to ensure 

leeds for semi conetructed flats to disburse

otherwise tfiere is no ,r.", ,or"t*t""d 
completion ofprcject by budere.

agreement with customers. 

'uB to enter in to the separate conshuction

50. The Appellant submits that in continuation to above TRU vide D.O.FNo. 334/ t/2O|O_TRU dated 26.02,2010 listed out the different patternsadapted by the builder. One arnong the other is lSale of UndividedPortion of The Land, and parallel execution of Conetruction Agreehent,
under which the obligations of the promoter to 8et property constructed
and that of the buyer to pay the required consideration are incorporated,
The above Circular states that to bring parity in the tax treaknent amongdifferent practices explanation has been inser ted. From the above it isclear that even if the builder executes the construction through the

o

a

el

I u .ls

construction agreement no service tax will apply for the builder tifl



insertion of the explar:ation. ThF.-.^__
tiability on the basis of sa, 

conlirrnation of tr

consideration is not susr,ainabredeed 

was 
""".;;;"'*:;, ; ; orl?t

51. Further Notification No. 36
D'o.F. ag4/oa/"oro-r*u"'o'o-sr 

dated 28'06'2010 and circurar No

received prior to ot.oz.zotl 
ted ol'07'2olo exempts ure advances

service tax has been or**,'o' 
this itself indicates that

ol.o7.2lroand 
nor prior ao 

'o 'ot 
*" consbuction 

";;"*" 

liabilitv of

during the period orthe "rrr::t;:":* 
"*";;:;ffi,*,-. :;

52. Without pre.iudice to the I
F.NovoN(30)so/r."a" rvou,o 

in8' Appe ant submits thst rrade nouce

commissionerat., n"" r0"", 
"",/Pune dated r''o2.2or,

by the buirder p.io. ,o or.oifi"'Jlv 

clarified ** * "*""'ilf : I;;
arso exempbd. since the ,"j,:11'-:* 

anounts received prior to that is

set aside. 
lue is prior to such date the same has to be

65;lnpp"11"n,

the case of

rnserted to Section 65(lOS) (zzzh) from
nqture and not retrospective. The relevan
reproduced here under:

further submits that the Honorable Tribuital of Bangalore in

stating that the explanafion
I

O7.O7.2O|O is prospective in
t extract of the subject case;is

"fn othar wotds, the preaant cq,se ls couered. bg the cltuqttonenulsaged. ln the maln pan

that the ,,ppella.nt qs a b 
oI tha Explanadon' therabg meo,nlng

proulder vrs-a-uk prospe.rrl"o"' 
cannot ba decmed to t" 

".nt .e buyere of, the bu dlnga. ?:ha d,eamlng
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proulslon would. be glppltcable onty fta,m i-l.ZOlO,,Our aftentiory h.usalso been taken to the tex,

section 6s(10s), In somets 

of certain other Ery)lanatior' frguring under

nention of retrospectiue 

of these Explanations' there is an 'express

subst.,.nca ln the leamet 
ct. Ther€,fota, tho"e rlpparr"a to be

d counseltc olrgument thrrtprouraron contarned, rn th. ---,_:-.^-* 
c'ut the deamtng

65(to6tkEq) ,.,"d Fz.tt "r': ;::':; ,;f:rrr*^,::.r:;
proapecdw eflect ftom l
buirder cannot be deemed ,o-'''o'o' 

Apparently, prior to this 611., ,

reration to industriar/comm. 

be service provider providing any service in

buyers of the property. ,o^,''' 
or residential complex to the ulurnate

'.ttedlg, tha enttrc daaputa ln tha ptesentcase llee prlor to I_f-2OlO. The crppaltrrnt hlr. artrd.e out prlmrr ilqcle

connected, pen.I.ltu.

hilt

54. The Appellaxt submits from the above, it is evident that there shall beno liab.ilig for the receipto received for the period prior to O1.07.10.

55. The Appellant submits con

the prospective buyers by -,T::::::::ff*::r::j:,J::,:
taxable service in view of the Honorable Gauhati High Courtjudgment in
the case ot Magus Construction put. Ltd us Unbn ol Indta, 2OOB (Oll) S.fR
0225 (Gau)wherein it was held as follows:

"A combined. reading of the uarious clauses of the agreement for sale
makes it abundantlg clear that thT transaction between the petitioners, on
tlte one hand, and the Jlat purchdser, on thE other, is that of purchase and
sale of prernises and. not for canrytng out rlnl canstructional actiuifies on
belulf of the prcspectiue buVers, trvltot the petitioner_conpang selts is,
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purchase or in tmo uabte prop':;"::'ff;#"_ fJ;,ir."i, "Jspecifre perfotmane of the c
of the petttioner-compcutg, ,1"'*t' 

and there is an obligatiory on the part

uith inrercstrlpossession *' 
'efund any part of moneg reeiued together

time. Thereis orso an ourrnorLo.' lT:o 
*t'" the Plospecttue bugers irt

regisrer sare d.eed.s qnd. *'oo 

on the part of the petiuoner'cotnpang, b

concemed. treqt these oo*rn" 
"n ". Euen the registering autharities

::::;::;!::#:{,{i":-:;";::::sa'Ie/Purchase'r
the sale consideration., 

tivities' stanp a*c ,r, tn"rfol".:::

uqr

56. Without prejudice to the
subiect activity is not a 

foregoing' the APPellant submits that the

down in the aroresaid 
"""". 

*"0r" service on the following principles ldid

(i) Para 29 states that one cr

activibz, sn act of doing 
"o,,1 

t*"'' deline'service' as an act of helpful

service does not involve 
"rething 

useful, rendering assistance or help.

transforftiation of use/user 

tpply of 8ood8; 'sen'ice' rather connotes

of ,.seryice provider, *d i" 
t aa a reault of voluntary interyention

human errort. ro have "."*,::,,'"fl:'t:r::::":':J,Iff"I
rendering services to some otl:
,,service,. 

ter person(s)' who shall be recipient of such

(ii) Para gO states that undr

levied on "taxabre service, or.r"t 

*" Finance Act' 1994, 'service tax' is
ly and not on "service provider,. A "serviceprovider" is only a means for deposit of the .service 

tax, to the credit ofthe central Government. Although the term "service receiver, has not



been delined in the Finance Act. taaa +L^ .
who receives or avairs *" 

""*.1.'111,-*:. 
""*"t receiver' is a person,

rces provided by a .service providef. bo(iii) Para ol 6tates that
construcuon of building, * 

*' part of constructional activity for

is not a.service, rendered 

Lich is carried out by the pettioner-company,

by the petitioner-company, 
anyone' but an acuvity' which is carried olt

rendering of "service, impties 
its own self' since the very concept of

and the other, *t,o i" .."io;.ll:.ttu'""' 
one' who renders the 'service"

activity carried o., o, 
" 0"..o' 

thereo[' it becomes transparent that an

be termed as "serviceo ,.rr0.."1.'o" 

himself or for his own benefit, cannot

57. The Appellant further submits that in the case ofG.ChandrababuusCCEx,
Cus. & ,S?1,

STR 0492 (li-Bang,l, ir was held as follows;

ThiruuananthqPuram, 
2Ol I @24)

"It is uery clear from the re

tand.anddeuetopedr^"';r;X":"'":;::tr;:r:-r:;::r:::
bugers by entering into dilferent agrcements. It b un@n@iuabte that justbecause the appellant rece

sare eourd not be ."n id"r::td 
advances from the prospectiue bugers, the

7 as sqle and, woutd fall und,erserur.ces, "
58. The Appellant further submits that in the case of Jetlite (lndia) Ltd vCCEx, New Delhi, 20tl (21) STR II9 (Tri_Del), it was held thar theentries relating to construcdon service apply to builders engaged inconstruction activities for others and not for ttremselves 

""" _;;:r;
immovable properties to the customero by engaging themselves in thedevelopment and/or construction activit5r.



sg\

59. The Appellant submits thar rh. .^.:..:--
within the scope of ,h" ," 

t the activity undertaken by them will fall

prior to that date. Further 
ble service only from 01/07/2010 and not

r:ar 
:im,a*i.* i" "*o."uulod ffiJ":J:j::j::Tj r::";of Circular No: I/2Otl, dated l /2/2(,llas follows

"Wltere seruies of construction of Residential Complex wererendered prtor to l_7_2OlO r,

of Boards circular numberto 

seruice Tax is leutoble in terms of pora g

seruiceof co^stru"r,onor*.1,!rl!,Ju'!,':::::_:::rr::'r::;:
fron 1-7-2OlO. Despite no se

co*ected. bg the buder * l** 
tax liabilttg' tf anu amount h,,s been

1-7-2O1O, the same - -r"::: :::::":::; r::::.::: r:Seruice tax departnent, Builo

seruice Tax., 
ler carTnot retain the ,.mount colrected. as

b6

60, The Appellant turther s

No:t.l/2/2Ot2r*."rrr::;::r,T,r:::;;'J#:ff ':;
serv.ice tax in light of various business models has opined that theactiviry of builder/developer prior to ot/oz/2o1o r" ;, ,;.;;';"
safle is extracted here for ready reference.

lAl T(,x(r,buttg oI the conefiicdon aenice,

(ll For the perlod prlor to 1-Z-ZOIO ! conrtrucHoa sonlceprovided by the bullder/developer wlU rrot be taxable, In tores ofBoard'e Ctrculat No, tOBl2l2OOg_8.T., datsd 29.1_2OO9 [2OO9 ff3la.T.R, COOl.The allegation of the Ld, Respondent vide para No. 30.7 that
there is no separate construction agreement has entered there is no oelf-
service involved is not tenable since the above Circtrlar considered various
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business modele adapted t
set aside. 

y the builder hence the allegations has to be

61. The Appellant further submits that ln the case of Motrtisham Complexes
(P) Ltd.. us Commissiotter of c. Ex, Mangatore 2oll p2I)sIR 0ssl ./ 

rI_.-Bong shtint that the expla

or.oz.2orois prospective 'ttation 
lneerted to section 65(to5l(zzzhl kom

1 nature and not retrospective. The relevantextracts are reproduced hereunder:

frry

"In other words, the presen! case is auered. bg the sihtation enuisaged inthe main part of the Explanatiot\ therebg meaning thdt the appeltant as abuilder cannot be deemed to be seruice prouider uis_a_vis prospectiue
bugers of the buildings. The deeming prouiston uould. be applicable onlg
from 1-Z-2O|O, Our auenttory hqs abo been taken to the terts of certaitother Expranatbns ftguring und.er section 6s(1os). tn some of these
Explonatiotts, there is an exprcss mention of rctrospectiue elfed. Therefore,
there appears to be substdnce in the leamedcpunset,s atgument that thedeening prouision @ntained in the explanation ad.d.ed to Section
65(1o1)(zzq) and (zzztl) of the Fino/re Act, 1994 will haue onll prcspectiue
eflect Irom l_7_2OlO. Apparen g, prior to this date, a build.er cannot be
deemed to be serttice prouid.er providing ang seruice in rer,,tiott to
hldustrial/ @mmercial or residential amplex to ahe ultimaae bugers of the
propertg. Admiatedlg, the entire dispute in the present case lies prior to 1_
7-2o10. The appeltant has auls out prima facie case agljlinst the
impugtnd d.emand, of seruice tax and. tle coru@cted. penaltg.,

62. The Appellant further submits that in the case ot M/s Bairathi
Deuelopers put 

.Ltd._ us CCD, Jatpur, 2Ol 1-TIOI16JL_CESTAT_Dei, it was



held that the activity of buil.tF. /.r-..^,-
serviceprior to 01/o7/r 

er/deveroper,/promobr

z0lo. The rereyant eatracts *.*' 
t"t be a taxabre

::::: :; ";:{:;; 
:r.::; ::,; |^7. :::'r 

Magis

ogqinst rrat purch*. onrnn'u"o 
bg a deuetoper/ uu 

tts acliuila is not a

for the purpose o, ourorntll"-n-' .is 

a co.nsideratto""' 
"::':;: :::'

th.tt atL Expranarron -or'* 
ang seruie' tt is onlg by Finance Act, 2o1o

that for the purpose of thitqdded 

to section 65(1os)(zzzlt) which prouided.

intended, for sare, .n ,o)sub-clause' 
conshuction of a complex, which is

bg the buirder u"rr*, or'*1)? -bY 

a buitder or anv person authorised.

which no sum * nnru.o I 
or afrer anstruction (ex@pt tn cases for

buird.er or a persrn ournonJ^ 

o' on behatf of the prcspective buger bg the

certificate bg the authoiraed 

bv the buitdet before the gmnt of arnptetion

law for the time being *roro*t'"n'lo 
t'ssue such certilicate under ang

the buird.er to th.e buger. *7 
"^n be d'eemed b be sen '

bv the Hon,bre puniot * uo)uatiditg 

of this exptanation ;:::;::::

of G.s. prcmoters oror. ,^ni,)1,:::,"*" 
in itsiudsement in.he case

prior to this o.mendment, l.utew 

of this' we are of prima facte view that

6s(ros) (zzzla) u)as not ,*),ou''oot' 
when this Exphnation to section

bu d.er,/ deueloper for uarious lthe 

acttuitg of @nstruction of Jlaas bg the

entered. into bg them 
"ouro l,*toto'u" 

buger aga tst the [l,.t agreement

restd.entiar compre-xes, " (pera 

Lot be called the seruice o1 *n"t*"rion: o1

.h
6Ft

I63. The Appellant subrnits that recently Honble Tribunals in various casesheld that explanation introduced vide Finance Act,2OlOis prospective

a

d9r

BAEa



esl
and prior to ol.o7.2olo Builr 

4E

Iaws are 
der is not Iiable for the eeryice ,*. 

"u"""
a. Commr. Of C. Ex., Chandil

Ltd20rc(2e) s.r.R ,r, oj::,,:" 
Green view Lqnd & Budcon

b. C.c.E., Chandigarh Vs An

zol2 eB)s,T.R g64 
nar Nath Aggarwal Builders P' Ltd

handigarh Vs Skynet Builder(
s.T.R 388 (Tri-Det). 

r' Developers' colonizer

In Re: Iyorr coaaldorsHon of
of natu,".l Jus,cu 

to" subel*lont vl!-i-vle vlolattoa of prrnclpre

64. The Appellant submits

untenabre in Iaw since 

at the impugned order is ex-facie illegal and

decisions. 
the same is contra.ry to facts and judicial

65. The Appellaat submits t

principles or naturat iusti,hat 

the impugned order is in violation of the

which are meritorious, n"rt"' 

u" the oubmiesions made !y the appellant,
'e not been adverted to or rebutted,

66. The Appellant submih thE

the Ld. commio",,,..,oooll, ffT:":T:il:ffi;",:;
the sarne while passing the impugned order:

a. ?he fact that the builder is not liable for the service tax prior to
o 1 .O7.2010.

b. Circular vide D.O.F No. ag4/ I /2Oto_TiV dat[d 26.02.20 toc. Notilication No. 36/201O_ST dated 26.O6.201O
d. Circular No. D.O.F. Ag4/OA/2OIO_TRU dated 01.07.2010

kq

c. C.C.E., C

2Ot2 Q7)
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e, Trade noUce F.No VON(gO)BO/Trade Notice,/ lolpune

67. The Appellaat submits th8Lt all the above are meritoriou8 points have notconsidered while passing the impugned order. The system of adiudicationis governed by the principlee of natural justice. After
various submissions made befor- xr_ "_- :*l* 

'u*r recounting t,,e

submissions, discussing ."r,o"tot" 

him he ehould therearter analyseo the
:vant caae law and give his findings in a well_reasoned speaking order,ln

following judicia, o.o'orrr""rrrTLsr.esard 

appenant wishes to relv on the

a. In the case of Southern plywoodsVsCornmissioner 
Ot C. Ex.(Appeals), cochin 2oo9

,ord.er-sustainab*its';";:-::;;"T:;t;:::"",
parties makes ord.er uns

b. In the case of Kesarwanustahable' 
lpams o'4' g]"

iZardaBhandarVs Commiseioner Of C. Ex.,Thane-r 2009 (236) E.L.T 735 (Tri_Mum) it was herd that ,I haue
considered t/re submdssions made bg both sides and. perused the
records, I fnd. that the commissbner (Appeab) has not deart wiitth
ang of submbsion made

the s ame has been rrrrt::;::t':n:r:# :::::':
clearlg brcught out in the p.rnctut(Ima and. shout cause notice etc,
This cannot be consid.ered. as speaking otd.er .,,nd Cornmissioner
(Appeals) should haue dealt with tle subrnissons made bg the
appellants. Tlte matter is, thercfore, remanded. back ro the

A 6L

Commissbner (Appeats) with the dtection that he should take i,lto
sccount the submissdons madr

su,ff icientopportu^oorf n"r;:t:;::::;:"X:::;::;;
order, All issues are kept open. The Reuenue,s appeal is also
likewise remanded,,



c tn the case of Herren Druoo n o"_ 
4a

Hyderabad 2oo5 (lg|)r,'t*" 
* Pharmaceuticals Ltd' vs ccE,

case the adiudicating autfuL'T 

859 Fri-Band it was held 'In attg

Justice, in nt **ia.ring )ritg 

has vtolated tle principles of Naturat

d' In the case of youngman 

IIl the subrniss bns of tlrc appeltanls' i

tggg (rr2) E.L.T lr4(Tft 
not"o Factory va ccE' chandicarh

heard the rd. sDR, sfui A.K,runal) 

it was held that "we hque atso

uiew that the adiudicathgAgarwal 
for the Reuenue' we are of the

submr'ssdorr of the appenarlrauthort'a 

in hauing ignorcd the mair

d,u tiab le p ro ces s .^ rn n *; ;::':: : :;:t ::r":r::dutg, principles of nrrtur6rl

Cot*equentlg, the ma er -;;r:::: :;,t::::r r'::r::imPugned order and, allow tl
Add.l. co,ector to re_adjud.ica 

appeal bg remand and. direct the

aforesaid prea oftn" oppaunlJ.,the 
case taktns into ato,unt tlin

h6b

In l.ight of the above judicia.

considering the submissi 

pronouncetnents order passed without

distingulshing the case law 
and without discussing and

quashed. 
s relied by aPPellant is Iiable to be

In Re: Tlmo Bar

68. The Appellant submits that the period covered in the First show causenotice is Jan 2Ole to December 201O, The due date for filing the STl3Returns for the period Octolrcr 2OO9 to March 2etO is 2Su of April 2010.Since the subject show cauae noticea are periodical notices, noticeshou.ld be issued within one year from the relevant 0.," 
". ;;":n;l;under Section 7O(l) of the F,inance Act, 1994. The due date for isouing



show cause notice for fha ^,,^_._
Aprir 2o!r. 

' the quarter Jan 2olo to March 2olo is 2su, bf

69. The Appellant Bubmits

Act, 1994 reads as ,r0..* 
eub section (1) of section 73 of the Finanle

" Wlere ang seruice tax
leuied. or short patd o, ,o'" 

no' been leuied or paid' or has been short -
rrtay, withtn one geor rroloonto"'o 

.refunded, the cen

chargeabre wrtn tn" ,"rrlthe 
releuan' date; 

""-" no'l'*' 
Excise offtcer

which has been short ,.ul 
'* to,"n no" no, o".n t"uiJa:, n"*":

refund. has erroneousrg b.ed 

or short Paid' or the person to whom such tgx

shoutd notpas,*, .,^0"!o!Jl*:r:::"to shou 
"au". whs h"

7o. The Appellant submits thar "t.r--__^ -, _

defined in subsection 
rut rr,o"t 

"relerant uate" mearis which has been

(i) in the case of taxable 
".,t""oot 

73 0f Finance Act' 1994 as follows.

been levied or paid or has o.*'"" 
'" 

re'pect of which service tax has not
en short{evied or ehort_paid _

(a) where under the ru.lee r

return, Bhowing particurars o,"" 
"ott this chapter' a periodical

which the aaid return relatea, 
tax paid during the period to

on which such return ," 
", nr"r, 

to be f ed by an a''essee, the date

(i\q?

(b) where no periodical return as aloresaid is liled,

(c) in any other case, the r

paid under this chapter or ,n,ott" 

o" which the eervice tax is to be
: ruleg made thereunder;

the last daie
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(ii) in a case where the se.ice r-_ :_ _ 

50

chapter or the rules made 
tax is provisionally assessed under this

service tax after the Iina, ."".*"r"rrr"n 
the date of adjustment of the

rssment thereof;

(iii) in a case where any sun
been refunded, tt,. art" or 

"r"n* 
,:#t 

to service hx' has erroneousry

hE
{

71. The Appellant submits tha
March 20ro has not been /t 

sr-3 Return' for the Period october 2oo9 to

from the due date to file the 
hence relevant date should be reckoned

period Jqn 2oro torr."n 
t"''*t' Hence the show cauee nofice for the '

201o. The show cause rou".'o'o 
could have been issued by 2st'h Aprir

quarterJan 20Io to March, 

n"" o""t issued in May 2orrhence for the
0lO the noHce has been time barred.

72. The Appellant submits that admittedly the show rperiodicar show casue notice. Ah.r ,. ,- _-.- :* :'"* 
casue notice is

the periodical show casue 

:e' And it is settled position of the law that for

are not suetainable. In thi 
es the allegation of suppression of faits

sugar Factory vs collecto 

regard Appellant wisheo to rely on Nizam
r 20A6 e9Z) E.L.T 465 SC

suppression of facts ag..inst t^" 
"""":;:-._ ^___" . .*t 

sc 'Allegation of

.first scJ'\I rras tssued q,, ,ntfu 

APP"llont nnot be susta*ted' when the
E ralerE;l4't lotcta were tn tha knowledge ofthe .,uthorl*es. Later on, whlle lssulng the second, ,,nd, thtrd,,houcause noucea the sol,I.e or slmllcrt Jaeta coutd aot be takan aasuPPresslon ofJqcts on the p,,rc or tha o.atearee at thesa f,acts were,r.lreq.dy tn the knowt€dge of the (tuthort es, We agree wtth thevleu taken tn the qforesqld ludgments (rnd racpacQfultg f,oltowlngthe ss.me, hold thoit there wc,.s no suppresslon o,f f,.rcts on the patrtof tlre cssess ee or Appellanrtr, Therefore the aJlegation of the
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suppression of the fach vide
has to be set aside. 

Para 9'I or the

Ir Re! tEtereat uader gecuoa ?6

51

ttnpugned srder in appeal

PrI
73. Without prejudice to the foreo.,;-- ^-tax itserf is not payabre, u"uto"'*' 

Appellant submits th

arise. re ques,on of interest _r;:,J:J::

24. Appe ant further sut
principar i, ,rot p"y"ur' 

tB that it is a natu'al con

as he,d by 
T" ",o."^: ":; ilff"dkiH]:J::.::

ELT 12 (SC). '--'-- r rusessors Ve. UOI, 1996 (S8J

In Re: BeEoIIt undor S€cttoa
7s. without prejudice ,o *. 

'"t", .ot,rnarc6 Act, 1994

not admitHng *", ,n", 

foreEoing, Appeuant Eubmits

provisions orsecrion rr,r"J:* ; "* 
*o,.";:'.,liffi-;:

" Where ang serutce t@l

reuied. or short-paid oro* 
no' been leuied or paid or has been short-

with rhe sen)ice tax, ,erroneouslv 
refunded' the person chargeable

errorteouslg t..n 
^oa) 

the Person 
'o 

Luhom such

crtargeabre o, 
"oon o, 

mag paa the amount t, 
"r';:#:;rslg refunded, on the basis of hb oumo.scertainme thereof, a

centt..r Excrse o$rcerr 
on the ba,'s ol tqx ,.acart,,lnad by s

secrion (1) in respect o,,ro"to" 
*€nttce of nottce on him und"' 

"u'b-

olftcer or such poo^.n, lto 
""*n tax' and inform tne centml Excise

shq.u not aerue ,ony ni-n'^n' 
who' on recettt o'f such informatiort

amount so paid.o 
tlc€ under sub-section (1) h respect of the

dIIIhc t8nt3nugoAc

&Ar

a

gt
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76. The Appellant had paid the arnount of Rs. Rs.service tax. Further it * *,*_,*^. ^:" 
vr_ ..s' KB' 24,69,s53/- towards

the payment of eervice 

is Eubmitted that there was I

Therefore the issue o. 

* 
"""" the show *r"" rJ:"':;:r:::.:r:.

requirestobesetasideShowCausenoticeitselfior
to the extent amrrr* ,*.oJrl.Eustainable 

and

77. Further Appellant subr
cx 4, dated oa.ro.rooo"" 

that c'B'E'& c' Letter F No' 137 / 162/2006-

;T:::j:# :"ff :ffi ;,_,;:T":ffi H::
voruntarity as provided ,: "::l:":.aad 

the interest has been paid

grounda]sotheproceedirsectionTS(3)oftheFina
rgs in the subJect scN *rr,r." . ,1I;l*J"

78. The Appellant submits that in the case of C.C.E & S.T., L.T.U, Banglr VsAdecco Flexione Workforct

;::::ar':::#::;::;:;::::::;":":::-::
regurarrg pags ,n ,r, ofi.!"g 

the tax within the stt'ulatedt time and

-^* 
**,*,,,,","** 

J,!ii "X;:,:,::::: . . somethins

are wastittg that ualuabtete 

law seem ro thtnk otherwis: 
":'r;:: ,;:;

paging seruice tax with ,n 
",r'^t 

* pmceeding against persons who arc
est pronvtlV. fhey are pald. s6tl(rry to (.ctln accord.ance wlth tqut (rnd to lnluate procaedlngs /lg/rlneCdefaultera who ho;w not poltd aarvaco tax q.nd lntareat tn splte ofseralce oJ nodca co'lllng upon them to moke p..gmcnt ..nd. certalnlg

not to hard*a and. tntttate proceed,rngs ..g,,rnst tha pcraons uho ,.fepaglng tax wtth lnte?est Ior delaged pagment. It ts htgh ttme, the

i6r



AE
o.uthoritlea wlll chanoa t -t_ 

s3

underst.,,nding th" : 

tha'" qttltuds toto..rda

q.rao keep tn mtnd ro"o'-"o 
whtch thte ;'o",* 

tu Pagera'

o.r sec. 7a, ,n" orrrr1l], 
P',,ulaton * ".^::::T::;

uho h,.w p,,td t.,x, 

ament exl'rcsatg ,,t,,ted tha

notrcaa s,re rssued. co 'nfu',, 
t' no'oo""!,' 

ago,tnst Pe=aona

puntshed. r" ro" o.r.ol'*ry 
b the 

"rro *.rrr^,\lrl":.::: :
whom rt 

" 
bsaed, 

'r-oo oo" lsEued notlco ..nd

authorruas are rndurg 
tqke that' 

'n "'*.,lo"' 

tha Pe'aon to

p"ecrous ,me qnd arso 
tn the ex....v,ogaatt' :" 

o'l law' 1"

htgh ttme that the 
^uth 

'me 
o,f the r*r^rr rilriJ.':::::

see th,,t such tax pogeaorlttee 

shqll tsaua a"P'Tt'rtate dlrecuons to

nodced. bs tno 
",r*:.::^::t 

h,,,'*ssed' 1l ,,uch rn to,nces ,.re

t.,ktns propet c.,,,^,oJ["ff!""'::::,::nt be a caae ror
In that uiew of the matter, I

appears are dismissed.. 
' we do not see ang merit in these appeats. The

Mark q. copy of tht, otda,
unrt urho rc rn charge or' 

'o 
rot commtegtoner or ht

crrcurar to q, the 
"on .r"o"to"on 

oJ eerarca *::;:::;

proursron, namelg sub.aect'aad 

autho"tttes' not to cont?..uene thls

the impugned order is in ":" 
' 

oJf 
'",.fton 7s oi the qct"?'rom this

Act, 1994 in ae much ," ,ott"'"'uo' 
of section 73(3) of the Finance

arready paid before the ,""r,ru*o"'o 
has issued scN for the amount

says not issue the scN. 
rg the scN even though the section 73(3)

0\6

79. The Appe.l.lant submits thr

the finance Act, 1994 dea.ls 

Proviso to sub section (3) of section 73 of
with the issuance of SCN when the Appellaht

I
I

3

t



-0)4v
made the payment of servjce ray h-r^-
is extracred n"." a. rou" .'"t"rl.:""":::."" 

i'suance of scN. The proviso

Prouided. that lhe Central Ex .

pagment of serur." ,r* o, ")1"" 

olrtcer mag determine the .

his opinion has not beenpar"]:"'n 
refiinded. seruie;';::::^::

orrrcer shau proce.a ,o n*ul 
such person and then the

section a nd. the period o, o.-"lutn 

o^ount h the monnr ;::;:'r:'::
counted from the date of rcceipaear 

rcrerred b in Eub section (1) shau bet of sueh informatton of payment.

tib

80. The Appellant submits ,h-i ^.--,
zs of theFinance dear 

that explanauon 2 to sub I

when the Appe.rant o" 

*'* *" issuance t""* *, 
(3) to section

interest the 
""-" ,"."n'*t" 

the payment 

' 
**'*'' 

levy of the Penalty

,o, ,n" ,")rooucins 
here ror you. ."; *:":::s 

with the

penattg una., on* ;' ,:;-" 
of tle doubts tt is here bg decrared that no

urtd.er shau u" r^oo..! 
uision's of this Act or thr

sub sectiott rro *r.r""r rl)r!:- 
*'':;:) :;:::::":.:T;

81. The Appellant further sr

that no penalty *n"r, o.' 
that the above expla,,r

makes the payftent o"ro., 

*' 
""0 on service ** "n"o* 

clear,y says

allegation regarding *" ,, 
*" issuance of scN' In *'""" 

*" Appellant

Therefore benefit under seact 

of Payrnent of service * nT',l;::
:Uon 7O(3) shall be Branted.

82. The Appellant eubmits that if en_ -r.^_._ - ;

scN may be issued for the 

if any ohortage found in the r

pay{nent of tax is ,orn, 
"o."no" 

amount of tax * rrr r;;:l;:fi:
rrue re.islative 

"pi,it,r**uji"j-l;. 
"'penaltv can imposed as per the
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Ia rel penalty uador gocHoa

ug. The Apperant submits 

7-6 & 7? ot tho Ftnanoo Act' tg94

arready paid uy cr"t, ,.r,ft 
an amount of service tax

towards liability of eeryic 

Rs' Rs'39'666/- 

"' 
;;t 

Re 24'29 
'aa7 /-iis '

2olr. The Appe,ant vide 
for the Period Januarv;:^Hff:

,lilil:H#fi ::;i"T" 
iffi 

mem' Eubmi"ed ber're

Dec2orr. 
Rs' 5'99'40'6o4l- for the r#;ff.;

ht

84. The Appellant submits th
mauer rirnired 

"*,.r, ", ou]l.T' 
comrnissioner (Appeals' remanded the

authoriry, since the u",u" ,*'n""uon 
of liability to original adiudicating

Dec 20rl is Rs. s,99,4ocf 

taxable eervice for the period Jan 2oll to

Rs.24,69,5s3/-. The most 

-604/- service tax liability comes around

the issuance of show cause 

rf the service tax hae been paid even before

in the ST_3 Returns for the,nofi"". 
Same paymento have been disclosed

question of the penalty ,norroou" '"'oo' 
Therefore there sha.ll not be any

Section 26 ofthe Finance Act, I994.

85. The Appellant subrnits that- ,-h-^ .L_ ,

question or penarty ,rrou"'ut' 
when the tsx itself I8 not payable' the

but not admittin*, *u, *"""",on 
76 does not al'ioe' Further assuming

exprained in the previous ff#I"t::;r::':::: :,::: ;;hav.ing the intention to evad,

basic doubt about the rr"orr,t 
service tax and further also there was a

f of the service tax itself on the construction
activitlz, Appellant is acting in a bona fide belief, that he is not liable tocollect and pay service tax, there is no question of penalg under section
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76 resorting to the provisiona ,.,r a-^.,_ 
sG

reasonabre cause fornot cor,".:: 
"t sectlon 80 considering it to be a

rting and paying service tax.

i\bn
86. The Appellant submits su

inrent b evade thepsymg",'jr;,": 
#;T;:jnrormation 

with

It is a settred proposition of rqrr, +r-^. 
-.---"-" tor rmposing penal$2.

bonaride belief eepecially *o"t 
't* 

that when the aesessee acts with a

being new and not yet ,rrr"'"n 
*"t" is doubt as to statute also the law

be intention or evasion ,,. ffi;:;:ifl,.]. I;;:.#::wish to rely upon the fol.lowing decision8 of Supreme Court.
Commissioner of C.Ex., Auiangabad Vs. Pendhal<ar
ConBrructions 20I I(2g, S.T.R, 75(Tri.-Mum)

Il.

llt.

lv.

Hindustan Steel Ltd. V. Sta
(Jlsg) (sc) 

Lte of orissa - 1978 Q) ELT

Akbar BadruddinJaiwani 
V.

r6l(sc) 
collector - lggo (47) ELT

Tamil Nadu Housing Board V

(sc) 
'collector - r99o (74) ELT 9

Therelore on this ground it is reoucFrF..t +^ r_^_ ,,

tbe provisions or section,. "r;::::: :".:,T;i"'* 
proceedingsunder

87. The Appellant submits that penalty is irnpoeable when the appellant
breaches the provision of statute with an intent to defeat the scheme ofthe Act, when there is a confusion preyalent as to the leviability and the

mala fide not established by the department, it would be a fit case for
waiver of penal[r as held by varioue tribunals as under

a. Vipul Motore (p) Ltd. vs Commiseioner of C. Ex., Jaipur_l 2OO8
(oO9) STR O22O Tri._Det



b. Commissioner of Service ,

2ooe (ors) srR orze r.,.-oi]o 
o**

hr{
s7

vsMeghna Cernent Depot

h668. The Appe.llarrt submits

Hotels pvt. r,ta. vs ccel 
that in the fouowing two cr

Jewel Hoters *, ,,-,a"a TI 
bai QooT)",l 

"''"'o'""""' 

M/s creative

Mumbai, it was herd J ::-*" "'-r, 
; ;;;;';;::'#;j:

because penaftv ,," u.'l-l^-il'il 
* * **'.:':r::,::::::;

pet rtg ts required to b" i,w 
tt ts no' ne.,,ss..ry that h all cases

the appeuant ona tn"r"pJ 
sed' In this case I ..co,pt the expranatton ofsef asrde the penakg and. allow the qpp.r1,,

89. The Appellant submits
construction activity is ,. 

that fiabilitr of the servic

Resrdentiar comprex ." ,"rott'" 
on the 'interpre[ation 

tax on the

No. LoB/o2/2oos-sr oined 

65(elal ot Finance;; ;T:",.]]];'
334/og/2oro-TRu a"t".t 

29'07 '2oog' circular No. ,.o1"

pronouncementa. ,, r" 
"",u.." 

o 
'o a^d vario

any scope ror interpretation 

1 position of the Law *., #r", i*1" ,J
cannot be imposition o, o.rrJ' 

the provisions of Finaace Act, 1994 there

on rhe rouowing juai"i"r p.rnoudil";::: 
*-.,, Apperqnt wishea to rery

a. In the case of Com

Aianta coror *ou ,,,-'""'oter 
of central Excise' Raipur vs

.Respectrursroro-;',^'::tr::::.::;TffiT:"7

lor the assessee oft flteit-e .1n.1 L^t) ,, - .-

retating to on*onrooin* 
and hotd thot the portion o1 the uallte

leug of seruice ,rr. ,1, 
^"'"n"* tttould not be inctuded in the

: ls q. cqse oJ lnterzJretcluon of the
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atqtute, ..n4 therefoDo 
58

tmrrotauon oro.n rr*o' 
extended perbd of limitation and.

b. In the case of rEpat ,nlu 
t"u'o no, wo,..ro,nt,

E'L.T so9 firi-Mumbai,f 
tries Ltd vs ccE' Raigad 2006 (199)

the .,edit *'" oo^*truil ,rvas 

held that 'Ap..rt from hold'ing ill,,tt

thar the demand, raised. r 
to the appetlants on merits, we arso futd

bared. bg limitatiorL nolo 
*"n^"o ..g..inst them is hopetesslg

ract of auaiting r* uoronl""o'o' 
the appetlant had rcnected the

geo.r, in their statutory 

E 50% sedit in the subsequent fnancial

This fact is surftcient ,ooon'*o 

rcturns liled with the neuenue'

reuenue about *. t*t qi#::::;:_r:: 
,,::indicatiue of ,he bona Jides

mad.e known ro the departof 
'he 

appetlanL The appeltants hauing

on their patt qn be held 
no suppression or mis-statement

rt ,,rues bona Jtda rnfu. 
thent The la,,ue' no doubt

Ja,ura on the p.ort or r;'"to"on 
oJ Proulstons oJ lqw and

proursrons tn the uag ,nt 

*o"'^o to 
'nte,P"ac 

tn" c..'ta

lnter?ret tt*m c.nnaot ber 

whlch the dePqrtment seaka to

extend,ed. pe.roa or a^ttol 
ag,,tn',c them co q, to lnuoke

f orintetpretation"runap*)i"J,'*X'X^:,:;::"':""::
placed before the jurisdictionat. .--r_, ^ .

appelrants cannot be ,rr!""'' 
central Excise orrtc,r, the

nisstatement of facts with ,^,1"'"o 
with ang suppressio, or

ent to euad.e dutg and hene cannot
be saddled with d.emand. bA inuoking the extended period of
Itmitation.As much as the demand, hrrs been set aside on merits is
also on limitation, the"a ts no Ju.tftcrr,lron .For lmlrosl on of

0(

w

ang peno.ltg upon tham.
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c. In the case of Hat.r;- D-.- . 

5e

(rgzr E.L,T r, """ 
Petrochemicars Ltd v{

' (Tri-Der) it was that *. 
j ""u' HaJdia 2006

rimitation c.,nnot hc i_,,^L^t .- 
*'" "* 'extended period of

the centrat ,_J"."y!:::er 
the prouiso to section t tA(t) of

'# 
; ::::,::",::[,' 

;' ;,:r-. :.. ; 

n' n' c qa e f' t

inuotues a ,u""rlou'u 
and secondly fo' 

'ot 
ni^n"' 

the demand of

d, In the 
"""" or tt.tb 

o'f tntetP"etqtton o, 
'o-,?o" 

that the case

E'L.T 2rg,rrr-". 
'n""o"e Pvt' Ltd vs ccE' calicut 2004 (163)

case, u)e oo norno 

it was held that'Inview of the facts of this

liabitities, as we 
utv oase or @use to nuoke the penql

essentiaug, , ou"r'*o 
that the commissioner h..s held 'It is,tlon ol h@rTrretadon o;f taut as to whetherSection 4 or Section 44 woutd. be applicabte..,." aid not sustained.the penaltA under Sectbn 1 lAC. We conqtr with the sanne.There,fora ua ca.nnot uphold tha Rauenue,e 

'rrrpa.rl on theneed. to restora the penollty unda" f'ecuon llAC as a.rrlued.at bg the Orlglnal

Rures rzge * ,ro,^u'oonty' 
Aa rcgqrdo the penalty under

giue n ang r^"*, -:; ::: :::::':::: ::: ::legal in para a of *e impugned order, Imposition of peno,lig
und.er Rules lTOe & 2lO on mottta.,:. o,f lnterpretqtlon, toithout
specilic and ualid. reasons, is not calted for.,

On the basis of the above judgments it ie clear that whenever due tobonalide interpretation oflaw service tax ns1 O";6 penalty is not.leviable,

(

\,,

90. The Appellant submits that Ld. Cofnmissioner (Appea.ls) vide para 9.1 ofthe impugned order alleged that for the period jan 2Ol l to December
2OLl they have not show the feceipts in the ST_g Returng, Tbis
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allegadon is factually not corrcnr r--.-__ 
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Apperant is intentionary "";:;:"T":,;:"'::'; .,.-fi.""jintention to evade is beyond the scope of the show cause noUce orbeyond scope of adjudication order and hence needs to be set aside.

In ro: BeaoIIt under gecHon gO ofthe Flaanco, Act, 1994
91. Appellant further submits that under Section g0 ot the Finance Apt,l994which reads as under :

"Notwtthstcndtng anything antahed, in the prcuisions of section 76,section ZZ or first prouiso fo sub_section (l) of section 7g 
^o penaltg shq.llbe lmposable on the aBaecaee lor (tng f,auura relerreil to ln the sald.proalslons ll the ascecaae p"ous!- that thera w(la n

for the said failurs., 
-"''3 wus reasoncble cause

(At

\

V

92. Appellant submits that it is a undisputed fact that the levy of service taxon Construcdon of complex service had created lot of confusion andmany questions have been raiged about the constitutional validity, Thefollowing are the signilicant outcomes/events surrounding the levy of
service tsx right frorn date of introduction of thie Service:
DATE

LARA
76,6,2006

any other pereon, in relation to construction of complex .is

taxable under sub_clauee (z.zzh) oI section 65(105) of the
Finance Act, 1994. provisions relating to levJ, of seryice tax
by amending sections 65 axd 66 of the Finance Act, 1994
have been made effective from 16th June, 2005.

nyA s rve tce ro dp ed or to be idePmv tod anv raonpe by

1.8,2006

other person is engaged for construction work and the

Circular F. No.332/3sl2006-TRU, dAted 1-8 -2OO6If no
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at

v

Iyork on hle own without el

other person, then in such 
"aot"*'n* 

the services of any

ses in the absence of service
provider arrd seryice recipient relationship, the question of

to any peraon by any other

builder promoter/d eveloper undertakes constru ction

providing taxable service

person does not arise
7.6,2o0i

the lirst time on certain Bpecified works contracts,

The Finance Act, 1994 has souBht to l.ry aervice ta:r for

4.L.zo,o,a

01.06.02 for providing erection, commissioning
installation and commercial or residential construction
service, and senrice tax has already been paid for part of
the payment received under the respective taxable service
the classification is not required to be changed.

or

Circular clarifying that contracts en[ered into prior to

16.5.2008

225 (Gau. That in the light of what has been laid down in
the catena of decisiong referred to above, it becomes clear
that the circular, dated August 1,20Cl6, aforemendoned,
is binding on the department and this circular makes it
more than abundanuy clear that when a builder, promoter
or developer undertakes construction actiyity for its own
self, then, in euch caees, in the absence of relationship of
'service provider, and.service recipient,, the question of
providing "taxable service" to any person by any other
person does not arise at all.

Held in the case of Magus Cons truction s 2008 (l l) S.T.R.

29.t,2009

that lirstly that Where a buyer enters into an agreement to

get a fully constructed residential unit, the transaction of

Circular No.1O812/2Oo9-s.T ., dated 29-1-2009 clarified



52

h7
a

,

residential unit, Tfll the cornpletion of the construction
activity, the property belonge to the builder or promoter
and any service provided by him towards construction i6
in the nature of eelf eervice, Secondly, if the ultimate
owner enters into a contract for construction of a
residential complex with a promoter/ builder/developer,
who. himself providee service of design, planning and
conskuction and alter such construcUon the ulumate
owner receivee such property for his personal use, then
such activity would not be subjected to service tai,
because thie case would fall under the exclusion provided
in the definition of tesidentia.l complex,.

eale is completed only after complete construction of the

1,7,20to

construction services, both cornmercial construction and
construction of residentist complex, using ,completion

certificate' issued by tompetent authorigr,. Before the

issuance of completion certilicate if agreernent is entered
into or any payment ls made for sale of complex or
apartment in residential complex, service tax will be

leviable on such transaction since the builder provides the

construction eervice.

FinancCe Act, changii have been made in the
In th

24,8,20LO

when the new service Works Contract, service was made

effective, classification of a.foresaid services would undergo

a change in case of long term contracts even though part

of the seryice was classilied under the respective taxable

As regards the classilic ation, with elfect from 01.06.2002
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0

v

93' The Appellant submits that they have not paid the service tax on
bonalide belief that as per the Circular 108/02l2009_ST dated
29.O1.2OO9 they are not liable to when the construction underta.ken for
personal uae and the also the value of the material is not liable for the
service tax on which they haye paid. In the case of CCE, Delhi Vs Softqlk
Laklroria Infocom (p) Lrd. 2006 (l) S.T.R 24 it wa8 held that .The Reuenue
is relging upon the prouisions of section 7s o! the Act uhercas section go
of the Act prouides that no penartu is imposabre in case the ossessee
explains the reasonable cause for failure to comptg wilh tl? proutsions. In
uieu of the oboue, I Jind no infnnitg in the impugned ord.er, The appeals
are dismissed..,

94. The Appellant further submits that the above reported case lawe or tjre
text of the Section gO of the Finance Act, 1994 does not speal< of proving

scri

Iically

for

adic

rv8e lce prior to 0 I o6 2oo7 sThi ts cbe ua es lvorkscontrac de bes the an ture of the ac tivi mLy ore
a ceP aI thd, erefore a9 erp eth pro sion s of aec rion
65A of the FlnaEce Ac 9I 94 it wotr.ld be the a prop tepria
c sa sifica lon the ofpar the servrce rovp ided aftef th ta
date th s ctrcu af lVAS contr totory C.ircular
9I 1 2oo8 supra)

15,2 .2011

Pune Commissionerate stated tha
construction of Reeidential Complex were rendered prior
to l-7-2OlO no Service Tax ie leviable in terms of para 3 of
Boards Circu.lar numb€r IOE/O2 /ZOOI-5..T,, dated 29_t_
2009.

t Where services of

t5-2-,ol r issued by
Trade Faci lity No. 1/2oil, dated

t
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to the satisfaction of Central Excise OIIicer regarding the reasonable
cause. Therefore from the above it is clear that Appellant is rightly
eligible for the benelit under the Section gO of the Finance Act, 1994.

95. The Appeuant submits that in eo far ae Section 80 of the Act ,is
concerned, it overrides provieions of Sections T6 and ZZoI the Act artd
provides that no penalty ehall be imposable (assuming but not admittingl
even if any one of the said provisions are attracted if th" au"""u.e pro"iu
that there was reasonable cause for failure etiptrlated by any oI the said
provisions.

96. The Appelrant subrnit. that they have establiehed the reasonable cause
lor the nonpayment of service tar(. Once reasonable cause is established

the authority has the discretion to hold that no penalty is imposable. The
provision does not say that even upon establishment o[ reasonable

cause, penalty is imposable, The provision only says no penalty is
imposable.

97, The Appellant submit8 discretion to exercise t}le power under Section 80

of the Finance Act, L994 to waive the penalty is arr obligation on the

authority. It is the duty of the authority to a8certain whether there is any

reasonable cause for nonpayment of duty. In the case of KNR

Contractors Vs CCE, Thirupathi 2}tt l92tl 436 (Tri_Bang) it was held

that "Perusal of Sedion 80 of the said, All., undoubtedly discloses that it

will haue oueniding effect on the proufsions of Sections 26, 7Z S6 7A, in the

sensethat impositi.otr of penaltA under ang of those prcuisions is not

rnechanical exercise by the @ncerned. duthoritg. On the contratg, before

proceeding to impose the penaltg und.er any oJ tlase prouisions of law, tle

An

v

r



-t\+j
65

authoritg is expected to asertain fmm the reards o.s to whether the
qssessee has established. tho.t there was reasonable cause for the faihire
or default ammitted bg the assessee.'

98. The appellant craves leave to alter, add to and/or amend the aloresaid

grounds.

99. The appellant wish to be personally heard before any decision is taken

in this matter.

A

For Hlrcgange O Alsocletcr
Chastored Accou[ta.tlta

'[.bE 
?

sudhlr V I
Partncr

for $s

v

uthorlce
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PRAYER

Wherefore it iB prayed

a, To hold that the impugned order of Ld. Commissioner (Appeals) has to
set aside

b. To hold ttrat the activigz of constlJction iB not taxable.
c. To hold that no pena.lty is imposable under Section 26 & Section ZZ of

the Finance Act, 1994.

d. To hold that Appellant is eligible for the benefit of waiver of the
penalty under Section B0 of the Finance Act, 1994

e. Any other consequentia.l relief is granted.
oou

Fo

VERIFICATION

l, Soham Modi partner ofM/s Oreenwood Estates, the appellant, do hereby
declare that what is stated above is true to the best of my information and

66

ft

*
ES ti;

,
Fte

beliet

Verilied today the 26h ofJune, 20lO

Place: Hyderabad
,,I l!lv

Po

Jsflil

REEN

1!oi trEti
.dI.J

I.


