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BEFORE THE ASSISTANTCOMMISSIONER OF CUSTOMS CENTRAL
EXCISE SER\/ICE TAX TTYDERABAD-II COMMISSIONERAT

LI-E-423IIIA, SITARAM PRASAD TOrIrERS, RED HILLS,
HYDERA.BAD-4

Sub: Proceeding under O.R No.a3/2OI-3- Adju (STl (ADCI dated 02.12.2913
(C.No. fvl 16 | L97l2Oll-ST (Gr-X)f issued to M/s, Greenwood Estates.

BRIEF FACTS OF CASE

A. M/s. Greenwood Estates, t+ 5-4-187/3 & 4, II Floor, Soham Mansion, MG

Road, and Secunderabad-SOO OO3 (hcreinafter referred to as 'The Noticee

are engaged in providing "Works Contract Service".

B. The Noticee had registered with the Service Tax department vide Service

tax registration No. AAIIFGOTI lBSTOOl.It has undertaken a by name of

M/ S Greenwood Estates having residential flats. The exact modus

operandi of the arrangement with thc prospective buyers is explained

hereunder.

a. Whenever an intcnding buyer wants to purchase a

residential unit, h,.- approaches the Noticee. Based on

negotiations, he fiils up a booking form. A copy of the

booking form ls enclosed and marked as Annexure ,/

VI&VII. Thc kcy terrns and conditions from the booking form

are as under:-

(1)NATURE OF BOOKTNG:

1.1 This is a provisional booking for a Irlat mentioned overleaf in the

project known as Greenwood Estates. The provisional bookings
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do not convey in favour of purchaser any right, title or interest

of whatsoever r-rature unless and until required documents such

as Sale Agreement/ Sale Deed/ Work Order etc., are executed-

1.2 The purchaser shall execute the required documents within a

period of 30 days fron the date of booking along with payment

of the 1"t installment rnentioned overleaf. In case, the purchaser

fails to do so then this provisional booking shall stand cancelled

and the builder shal1 be entitled to deduct cancellation charges

as menlioned hcrein.

(21 REGTSTRATTON AND OTHER CHARGES

2.1 Registration Charges, Stamp Duty and incidental expenses

thereto as applicable at the time of registration shall be extra

and is to be borne by the purchaser.

2.2 Service Tax & VAT as applicable frotn time to time shall be extra

and is to be borne by the purchaser.

(31 CANCELLATTON CHARGES

3.1 In case of defauit mentioned in clause 1.2 above, the

cancellation charges sirall be Rs.5,O00/-, Rs.1O,O0O/- &

Rs. 15,OOO/- for 1,2 & 3 bedroom flats respectiveiy.

3.2 ln case of failure of the purchaser to obtain housing loan

within 30 days of the provisional booking, the cancellation

charges will be NIL provided necessary intimation to this effect

is given to the builder in writing along with necessary proof of

l! , ' / '' I : ii' ! i i j V iI.r Ii'r ." I i.r:..1'l'i.j



/-.

non-sanction or cancellation charges shall be Rs.5,OOO/-,

Rs.1O,OOO/- & Rs.15,OOO l- for 1, 2 &3 bedroom flats

respectively.

3.3 In case of request for cancellation in writing within 6O days of

this provisional booking, the cancellation charges shall be

1O,OOO/-, 2O,OOO/- & 3O,OOO/- lor I,2 & 3 bedroom flats

respectively.

3.4 In all other cases of cancellation either of booking or

agreement, the cancellation charges shall be l5o/o of the agreed

sale consideration.

(4) OTHER CONSEQUENCES UPON CANCELLATTON

4.1 The purchaser shall re-convey and redeliver the possession

of the Flat in favour of the builder at his/her cost free from all

encumbrances, charges, claims, iuterests etc., of whatsoever

natlrre.

lsl PossEssroN

5.1 The builder shall deliver the possession of the completed Flat

to the purchaser only on payment of dues to the builder.

6.1 Once the booking is conhrrred, the Noticee enters into an

agreemert of sale with the intending buyer. A copy of the

Agreernent of Sele is enclosed and marked as Annexure VI.

The key aspects of the said Agreement of Sale are as under:_

For cRlrr lj lri \,q()O.L) il II'I'IYIE S
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Preamble A to L of the Agreernent explains and demonstrate s

the Title of the Noticee in the underlying land and the

sanction received by the Noticee from HUDA for deveiopment

of the residential units as per the approved layout plans.

Preamble M highlights that the Noticee has agreed to sel1 the

Scheduled Apartment together with proportionate undivided

share in land and parking space as a package for the totai

consideration and thc buyer has agreed to purchase the

sarne.

Some important clause s of the Agreement of Sale are as

under: -

1. That the Vendor agrees to sell for a consideralion and the

Buyer agrees to purchase a Standard Apartment together

with proportionate undivided share in land and a parking

space, as a package, as detailed here below in the

residential apartment named as Greenwood Estates,

being constructed on the Scheduled Land (such

apartment hereinafter is referred to as Scheduled

Apartment) which is more fully described in Schedule ,B,

annexed to this agreetnent. The construction of the

Scheduled Apartrner-rt will be as per the specifications

given in Schedule 'C'.
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2. T}rat the total sale consideration for the above shail be Rs.

/ - (Rupees only).

9. That for the purposes of creating a charge in favour of the

bank/ financial institutions on the apartment being

constructed so as to enabie the Buyer to avail housing

loan, the Vendor will execute a sale deed in favour of the

Buyer for sale of apartment in a semi-finished state. In

the event of execution of sale deed before the apartment is

fully compieted, the Buyer shall be required to enter into

a separate construction contract with the Vendor for

completing the unfinished apartment ald the Buyer sha1l

not raise any objection for execution of such an

agreement.

12. That on payment of the full consideration amount as

mentioned above and on completion of construclion of the

said apartments, the Vendor shall deliver the possession

of the schedule apartment to the Buyer with all amenities

and facilities as agreed to bctween the parties and the

Buyer shall enter into possession of the schedule

apartment and enjoy the same with all the rights and

privileges of an owner.

16. That it is specifically understood ald agreed by the

Buyer that the Sale Deed executcd in favour of the Buyer

I;bi Gru .],..,r._,,.,.,.,j ;jJ 1,,.!.i.ii-S
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and the Agreement for Construction entered into, if any,

between the parties hereto in pursuance of this

agreement are irrr-erdependent , mutually co-existing and

are inseparable.

19. That the Vendor agrees to deliver the schedule

apartment to the Buyer on or before with a further grace

period of 6 months.

25. That. from the intimation as to possession of the

Scheduled Apartment or date of receipt of possession of

the apartment, whichever is earlier that Buyer shall be

responsible for payment of all taxes, Ievies, rates, dues,

duties, charges, expenses etc that may be payable with

respect to the Schedule apartment including Municipal

taxes, water and electricity charges either

assessed/ charged individually or collectively and such

other taxes, etc. payable to state or Central Government

or other local bodies or any other concerned body or

authorilv, etc.

31. That the Vendor shall cause this Agreement of sale to

be registered in favour of the Buyer as and when the

Buyer intimates in writing to the Vendor his/her/their

preparedness with the amount payable towards stamp

t
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duty, registration charges anC other expenses related to

the registration of this Agreement.

32. That the stamp duty, registration charges and other

expenses related to the execution and registration of this

agreernent of sale and other deeds, or conveyances and

agreements shall be borne by the Buyer on1y.

C. On a perusal of the clauses in the Agreement of Sale, it is evident that the

agreement is for the sale of an apartment which consists of the standard

construction, an undivided share in land and reserved parking space. All

rights and obligations are cast on the respective parties accordingly.

However, as stated in Para 9 of the Agreement, in certain cases the Buyers

may be interested in availing finance from the Banks and for the said

purpose, the Banks insist on a title in favour of the buyer. For the said

purpose, the Noticees may enter into a sale deed for sale of Apartment in a

semi finished state, simultaneously entering into a separate construction

contract for completing the unfinished apartrnent. It may be noted that as

per pzrra 16 of the Agreement of Sale, both the Sale deed and the

Agreement for construction are interdependent, mutually co-existing and

inseparable. (Enclosed are coples of the sale Deed and the Agreement

for constructlon Aanexure "vr" & 'vII" for lllith financing/without

financing typee)



5.1 Some important provisions from the Agreement for Construction

(which is the subject matter of the current litigation) are extracted

below for ready refcrence:-

A. The Buyer under a Sale Deed dated 

- 

has purchased a

semi-finished, semi-deluxe apartment bearing no. 

-, 

on the

_ floor in block no. __, admeasuring 

-sft. 

of super

built up area in residential apartments styled as 'Greenwood

Estates', together with;

a. Proportionate undivided share of land to the extent of

_sq. yds.

b. A reserved two wheelcr parking bearing no. _

admeasuring 15 Sft.

B. This Sale Deed is registcred as document no. _ in the office

of the Sub-Rcgister, Uppal. This Sale Deed was executed

subject to the condition that the Buyer shall enter into an

Agreement for Construction for completion of construction of

semi-finished apartment as per thc agreed specifications.

C. The Buycr is dcsirous of getting the construction completed

with respect to the scheduled apartment by the Builder.

D. The Buyer as stated above had already purchased the semi-

finished apartment bealirrg no. _and the parties hereto have

specifically agreed that this consideration agreement and the

i or LlltiiUil WOOD IiSTATES
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Sale Deed referred herein above are and shall be interdependent

and co-existing agreements.

E. The Builder shall complete the construction for the Buyer a

semi-deluxe apartment bearing no._ on the first floor in

block no. A' admeasuring _sft. of super built up area and

undivided share of land to the extent of _ sq. yds. A reserved

two wheeler parking bearing no. _ admeasuring 15 sft. As

per the plars annexed hereto and the specifications given

hereunder for a consideration of Rs. _/- (Rupees _On1y).

F. The Builder upon completion of construction of the Apartment

shall intimate to the Buyer the sarne at his last known address

and the Buyer shall within 15 days of such intimation take

possession of the Apartment provided however, that the Buyer

shall not be entitled to take possession if he/she has not

fulfilled the obligations under this agreement. After such

intimation, the Builder shall not be liable or responsible for any

loss, breakages, damages, trespass and the like.

G. The buyer upon taking possession of the apartment shall own

and possess the same absolutely and shall have no claims

against the Builder on any account, including any defect in the

construction.

H. The Buyer upon receipt of the completion intimation from the

Buyer as provided above shall thereafter be liable and

' ' '''l ;:ii'i)I)'f' llli!''r.\'I'OS
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responsible to bear and pay ail taxes and charges for electricity,

water and other services and outgoings payable in respect of the

said Apartment.

I. The Builder shall dcliver the possession of the completed

Apartment to the Buyer only upon payment of entire

consideration and other dues by the Buyer to the Builder.

J. The Buyer hereby covenants and agrees with the Builder that if

he fails to abide with the terms and conditions of this

agreement, the Builder shall be entitled to cancel this

agreement without any further action and intimation to the

Buyer. The Builder upon such cancellation shall be entitled to

forfeit a sum equivalent to 507o of the totai agreed consideration

as liquidated damages from the amounts paid by the Buyer to

the Builder. The Builder shall further be entitled to allot,

convey, transfer and assign the said Apartment to any other

person of their choice and only thereafter, the Builder will

refund the amounts paid by the Buyer after deducting

liquidated damages provided herein.

K. It is mutually agreed upon by the parties hereto that all the

terms and conditions cor-rtained in the booking form as

amended from time to time shall be deemed to be the part of

this agreement unless otherwise specifically waived and/ or

differently agrced upon in writing.

Iror GI'.r.j j, ''-':''r'r-:i

L)arinor



- t't -

A. The entire proccss can be summarized below:-

Co terminus arranBements

D. As intimated to department in their earlier correspondences (dated 

-),receipts from the customer wcre appropriated sequenlially in the following

manner.

a. Sale Deed.

b. Then towards the agreement o[ construction.

c. Towards addition and alteration and

d. Finally towards VAT, Service Tax, Stamp Dut5r, Registration

charges, excess consideration received etc.

E. The department has issued show cause notice on various reasons for the

past period and statuses of the same are as follows.

BOOKING FORM

AGREEMENT'iO SELL

REQUIR D

FINANCE NOT FINANCE

REQUIREMENTS

SALE DEED
AGREEMENT FOR

CONSTRUCTION
SALE AGREEMENT

SI.No. SCN O.R.No. Date Perlod Amount of
Servlce tax

demanded Rs.

Status

1

HQPOR No.
77 /2o7o- Adjn (sr)
dated 21.05.201O

Jan-Dec
2009 9,47 ,7 37

Confirmed vide OIO
No. 47 /2OlO-S"t dt.
24.11.2010 and
appeal was dismissed
vide oIA

liiil IIirl ,
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No.1 1/2o 11(H-II)dt
31.O1.2011

2

O.R.No.6Ol2O11-
Adjn (ST) dated
23 _O4.20 | |

Jan
20 70

Dec 48,00,391

Confirmed vide OIO
No. 57 /2O12-Adjn
(sT) (ADC) dt.
3L.08.2012 and
appeal was dismissed
vide OIA No.
39/2013(H-II) dt. for
re-quantification of
the service tax
payable.

3

O.R.No.52/201.2-
Adjn
(Addl.Commr.)
dated 24 .O4 .2O 12

Jar-r
2071

Dec 46,81,850

Confirmed vide OIO
No. 51/2072-Adjn
(sT) (ADC) dt.
31.08.2012 and
appeal was dismissed
vide OIA
No.39/2013(HJI)
S.Tax for re-
quantihcation of the
service tax payable.

F. For the period of the show cause notice i.e. January 2Ol2 to J:une 2012,

for the receipts received towards the Sale Deed, Noticee were/are on the

understanding that the transaction is a sale of immovable property

(Whtch ls a subJect rnatter o;f Stamp Duty) and not covered r.rnder the

purview of Service Tax.

G. For the receipts reccived/ appropriated towards the construction

agreement, for the present period, Noticee ar-e under bona fide belief that

the same is not liable for Service Tax as they are selling/ constructing the

Flats for the individuals which is used for residentiai purpose. However,

due to recurring issue of show cause notice from the department, for the

present period, the Noticee are paying service Tax under protest under

works contract service for the amount received towards construction

For GRIIi]I.iiV\;OOD ESTATE5
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agreement and also got registered with the department vide Service Tax

Registration no. AAHFGOT l lBSTOO 1.

H. While computing the service tax liability on consideration received / for

the construction portion, thc Noticee has cxcluded the following from the

total receipts.

a. Receipts towards the value of sale dced.

b. Receipts towards payment of VAT, Service Tax, Stamp Duty and

Registration Charges that werc remitted to the government

whether in advance or on a lat-er stage.

c. Receipts that are in excess of the agreed sale consideration

which were refunded or liable to refunded to the purchaser.

d. Receipts towards the other charges like corpus fund,

maintenancc charges, electricity charges etc received on behalf

of the Owners Association or the Electricity department which

were paid to them in advance or on a later date.

I' After making the payment of Service Tax under protest on the portion of

the consideration rcceived for the construction portion, the Noticee has

intimated the same to thc superintendent vide their letter dated 22r\d J.uly

2ol2 for the period January 2or2 Lo March 2or2 and vide their le tter

dated 29h April 2013 for the period April 2or2 ro September 2or2. Arong

with the letter, the Noticee has also submitted the annexure which clearly

explains that they have excruded the amount received towards the sale of

- "--"'r]l'i
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undivided portion of land and paid applicable servicc tax u,n,d.er proteston

the amount received towards the construction portion.

J. Noticee submits that the occupancy certihcate for the Block A was received

on O8.O4.2O13. (Copy of the occupancy certificate is enclosed in

Annexure-_1.

K. Without appreciating thc facts of the case, the Additional Commissioner of

Customs, Central Excise & Service Tax, Hyderabad-Il Commissionerate,

Hyderabad, within 3O(thirty) days of receipt of this notice as to why:-

L. An amount of Rs.16, 53,856/- (Rupees Sixteen Lakhs fifty three

Thousand and eight Hundred and fifty six only) including cesses

should not be demanded on the "Works Contract" services rendered

by them during the period from January 2Ol2 to June 2012 and an

amount paid vide challans listed in the assessee's letters dated 22-OT -

2012 and 29-04-2013 of Rs. 14,75,641/- should not be adjusted

against the above demand u:ldEr the proviso to section 73(1A) of the

Finance Act, 1994.

M. Interest at applicable rates on the service tax amount demanded as at

(i) should not be demanded from them under Section 75 of the

Finance Act, 1994.

N. Penalty shall not be imposed on them u,der section 76 of chapter v
of the Finance Act, 1994.

o' Penalty should not be imposed on trrem under Section 77 of chapter

V of the Finance Act, 1994.
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P. The show cause notice has been issued in terms of Section 73(1A) of the

Finance Act, based on the allegation and grounds on the previous show

cause notice.

Q. The Show Cause Notice has proposed demand of the tax based on

workings provided in the annexu;:c to the show cause notice whereinit has

not excluded the amount receivcd towards the Sale of Land portion and

computed the Service Tax under Works Contract on the entire amount

which includes consideration received for thc Sale of Land/sale deed.

In as tnuch as -

i. As seen from the records, the Noticee entered into

1) A sale deed for sale of undivided portion of land together with

semi-finished portion of flat ancl

2l An agreement for construction, with their customer.

ii. On execution of sale deed the right in a proper[z got transferred to the

customer, hence the construction service rendered by the Noticee

thereafter to their customers under agreement of construction are

taxable under service tax as there exists service provider and receiver

reiationship between them

iii. As there involved the transfer of property in goods in execution of the

said construction agreements, it appears that the service rendered by

them after execution of sale decd against agreements of construction to

each of their customers to wrrom the semi-finished flats was aiready sord

are taxable under ..Works Contract Service".

['o r (iR]iili$iCtrll U Sf'.aJE li
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As per information furnished by the Noticee vide their Ietters dated 22-

07 -2012 and 18-O4-2O13 and also statement received on 22-l1-2O13, it

is seen that Noticee have rendered taxable services under the category of

"Works Contract Services" during the period January 2Ol2 to Jlule 2072.

The Noticee had rendered serwices for a taxable value of Rs.4, 5O, 83,

432 / - on which servicc tax (including cesses) works out to

Rs. 16,53,856/-. As seen from the challans submitted by the Noticee

along with the letters mentioned above, an amount of Rs.14, 75, 641/-

was paid leaving an amount of Rs.1, 78,214/- unpaid for the services

rendered during the said period detailed in the Annexure enclosed.

The ground and legal position as explained in the show cause - cum

demand notices issued except the Point of Taxation Rules, 2O11 are

equally applicable to the present case, hcnce this statement of demand /
show cause notice is issued in terms of Section 73(14.) of the Finance

Act, 1994 for the period from January 2Ol2 to Jur,.e 2Ol2.

,\,1|.



SUBMISSIONS

For easy comprehension, the subseque nt submissions ir-I this reply are

made under different heading covering different aspects involved in the

subject SCN.

I. Validity of the Show Cause Notice

IL Validity of demand for the Construction portion which is already

paid

III. The transaction is essentially a transaction of sale of immoveable

property and therefore cannot be made liable for payment of service

tax at all.

IV. In substance aiso, the transaction is a sale of immoveable property'

V. The activity is eligible for exclusion being in the nature of

construction for personal r.rse of the intet-rding buyer

VI. Compositetransaction

VIl. Quantification of de mand

VIII. Interest under Section 75

IX. Penalt5r under Section 76

X. Penalt5r under Section 77

XI. Benefit under Section 8O

I

-17
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In re: Vd.lidltg of Shoto Cause Notice

2. 'lhe Noticee submits that the impugned Noticc was passed totally .ignoring

thc factual position and also sorne of the submission made and judicial

decisions relied but was based on mcre assumption, trnwarranted

inferences and presumptions. Also subject show causc has issued without

understanding the nature of the activities undertaken by the Noticee,

without understanding the provisions of the Law and show cause notice

lras issued merely on the assumption that the entlre consideration utas

receiaed to!/,,.o.rds the Constructlon Agreement. Supreme Court in case

Oudh Sugar Mtlls Llmited a. UO\ L978 l2l ELT 172 lSCl has held that

such impugned order arc not sustainable under the law. On this count

alone the entire proceedings under impugned Notice requires to be set-

aside.

3. Noticee submits that the subject show cause notice even though relied on

the letters oI the Noticee dated 22-07 -2012 and 29-04-2013, not at all

appreciated the workings provided in the said letter where thcy have

clearly excluded the amount received towards the sale of the land.

Accordingly, the proposition of the subject show cause notice is not

sustainable and requires to be set aside.

4. Noticee submits that the subject show cause notice has seems to propose

service tax on the amount received towards the agreement of construction.
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But, the show cause noticc has not deducted the value towards the sale

deed out of the total receipts from the customer, thereby proposing the

demand even on the sale deed portion, although in agreement that value

towards the same sale cleed is not taxable.Since these crucial aspects has

not been considered by the show cause notice and also as the show cause

notice has not proved the burden of proof as to why the service tax is iiabie

in the instant transaction of sale of imrnovable property, the same is not

sustainable as per the decision of the Delhi CESTAT in the case of M/s ITC

Ltd Vs Commissioner of Service Tax, Dclhi 20 13-TIOL- 1394-CESTAT-DEL

and also in the case of Crystic Resins (India) Pvt. Ltd., vs. CCE, 1985

(o19) ELT 0285 Tri.-Del

5. Without prejudice to the foregoing, Noticee submits entire SCN seems to

have been issued with revenue bias without appreciating the statutory

provision, intention of the same and also the objective of the

transaction/ activity/ agreement. Therefore the allegation made in the

subject SCN is not sustainable.

6. Noticee submits that the previous scN (which has been relied in the

impugned SCN) had not bought out the under which limb, he is liable for

the ser-vice tax under works contract scrvice. The impugned SCN arso not

mentioned the definition of the work contract Service and extracted the

description of the work undertaken by the Noticee and concluded the work

,.,OD IISTA]TESIjbr G-il.i]U it V'r'
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undertaken by the Noticee is covered under the Works Contract Service.

The subject SCN had never proved beyond the doubt how the particular

activity undertaken by the Noticee is covered under the particular portion

of the definition of the Works Contract Serwice. Hence the proceedings

under the SCN shall be set asidc.

7. Noticee further submits that the SCN should also contain the correct

classification of the Serwice and if in the definition there are more sub-

clauses then the correct sub-clause should be indicated. lt was held in the

case of United Telecoms Limtted vs. Commiesloner of Service Tax,

Hyderabad-2Oll l22l S.T.R. 571 (Tri-Bang) no demand can be confirmed

against any person towards Service Tax liability unless he is put on the

notice to its exact liability under the Statute.

"Notice is issued proposing dema nd under BAS the noticee uilt not be auLrtre

as to the precise ground on u.thich tox is proposed to be demonded" from him

unless the sub-clause is specified. tlnder BAS seueral actiuities are listed as

exigible under that head. under llss also seueral octiuities are listed_ as

exigible under that head. In the absence of proposol in the shott cause

notice as to the liobilitg of the assess ee under the precise prouision in the

Act, the Tibunal found that the demand is not susfainable. The oboue

judgment is squarelg appricabre a ncr the proceed,ittgs und-er the order sharl

be set aside".

. :L.-
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Applying the same rationale, in the instance case the SCN does not clearly

bring out under the precise provision in the Act is the tax proposed to be

demanded. Based on the above judgment the entire proceedings under

said SCN should be set-aside.

8. Noticee submits that in the case of CCE v. Brindavan Beverages l2OO7l

213 ELT 487(SCl, it was observed, show camse notice is foundation on

which department has to build up its case. If allegations in show cause

notice are not speci{ic and on the contrary vague, lack details and/or

unintelligible, it is suffrcient to hold that the Noticee is not given proper

opportunity to meet the allegations indicated in the show cause notice. On

this ground alone the impugned SCN is baseless and is liable to be set

aside

In re: Valldttg of d.emand for the Constructlon portion urhlch ls

alreadg pald.

9. Noticee submits that the subject show cause notice has demanded the

service tax on the amount received for the construction portion of the

contract. Noticee submits that they have paid the service tax on the

construction portion of the contract within the duc date. As the applicable

service tax has been already paid by them on the construction portion, the

demand of service tax of Rs. 14, TS, 641/- (the workings for the same is

enclosed as annexure-) and proposition for appropriation of the same

. ,,; 1.r''i.i'i-r SFor Gi-iiL,tlir..
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amount is not legally sustainable. Accordingly, the amount of Rs. 14, 75,

641/- requires to be dropped without further examination. Further, only

for the balance amor.rnt liability ur,der service tax should be examined.

1o. Noticee submits that they have paid the service tax to the department

under protest and intimated the fact of payment of service tax to the

department. Demanding the same by virtue of show cause notice and

proposal for appropriation is not proper. On the basis of same, Noticee

submits that the proposition of the subject show cause notice is not

sustainable and reqrtires to be set aside.

1 1. Noticee submits that they have paid the service tax for the construction

portion under protest and stiil they have not accepted the liability for the

same. As there is no proposition in the subject to show cause notice for

vacation of protest, they are not submitting any grounds for the non-

applicability of service tax on the construction portion. Once, they got

favorable order for the issue pertaining to their earlier period, they would

claim refund of the service tax paid under protest.
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In re: The transactlon ls essentiallg a trq,n.so,ctlon of sale of
Irnrnoveable propertg and therefore cqnnot be tnade llable for pagment
oJ serulce tax at o.ll

L2. The Noticee submits thaton execution of the sale deed for the sale of

undivided portion of the land together with semi-frnished portion of the

flat, they have paid the applicable stamps duty which is governed by the

law. When there are no allegationsl in the show cause noticc on non /
short payment of stamp duty, the proposition of dernald of service t€rx on

this transaction is not sustainable and requires to be dropped.

13. The Noticee submits that the activity of sale of undivided portion of land

together with the semi-hnished flat is leviablc to Stamps Duty and Central

ls not haulng power to tax the sanne. When the Central Government is

not having the Constitution power to taxing this transaction, the demand

of service tax from the Noticee on the activity of Sale of Land together with

semi-finished flat is not iegally sustainable and requires to be dropped.

14. The Noticeesubmits that they need to emphasize on the following

documents

l1

The Booking Form signed by the intending buyer, which is the first

document governing the relationship between the Noticee and the

intending buyer.

The Agreement to Sell, which formalizes the said relationship

between the Noticee and the intending buyer.

For L:il.lj li-i VJCO' iJSi.ATES
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A set of two co-terminus agreements, viz. the Sale Agreement and

an Agreement for Construction, which are executed only to enable

the transfer of title in semi-finished construction in cases where

there is a financing requirement for the buyer.

Sale Agreement, without a corresponding Agreement for

Construction in cases where there is no financing requirement for

the buyer.

15. It may be noted that the said set of co*terminus agreernents do not result

in any exchange of consideration between the parties but are entered into

so as to effectuate the objectives of the Agreement to Sell. Therefore, in

that sense, the entering into the said set of co-terminus agreements

cannot be considered as an economic transaction resulting in any tax

consequence.

16. Further, the substance of the transaction continues to be that of sale of

immoveable property. Merely because the buyer is interested in defending

the title to the property in the interim does not change the transaction to

be that of a rendition of service.

17. In the case of Hindu'tan shipyar'd Ltd. vs. state of Andhra pradesh

[2ooo] 119 src 0533 (scl, the Suprerre court herd that a contract for

construction of ship as per the specifrcations of the buyer with specific

il
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stipulations is a sale contract and not a works contract. The Supreme

Court also observed that the clause in the contract providing for passing of

property in goods as and when the said goods are used in the contract is

not important in deciding the issue. The relevant extracts from the said

decision are as under:

"22. Reuerting back to the focts of the contract under consideration before

us, a feu promitent features of the tra nsaction are clearlg deductble from

the seueral terms and conditions and recitals of the contract. The contract is

for sale of a completelg monufactured ship to be deliuered ofier successful

trials in all respects and to the satisfaction of the buger. It is a controct for
sale of made to order goods, that is, ship for ant ascertained pice. Although

the plans and specifications for the ship are to be prouided bg the customer

and the toork has to progress undet- the superuision of the classification

surueVor and representatiue of the buger, the components used in building

ship, all belong to the Noticee. The price ftxed is of the uessel completelg

built up although the pagment is in a phased t nentler or, in other utords, at

certain percentages comtnetTsurate with the progress of the u,tork- The

pagrnent of 15 per cent of the pice is to be made on satisfactory completion

of the dock tnols, that is uthen the uessel is readg to be deliuered. and_

stictly speaking excepting the deliuery nothing substantiol remains to be

done. Tu.tentg per cent of the price is to be poid upon d.eliuery of the uessel.

Thus 65 per cent of the pice paid before the trials is intend-ed. to finance the

builder ond to shore a part of the burden hruolued in the inuestments made
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bg the builder touards building tl'r ship. It is a sort of an aduance pagment

of pice. The "title and risk clause" quoted as sub-para (14) aboue is to be

found in 6 out of 8 contracts irt question. So far as these 6 controcts ore

concerned theg leoue rto motataer of doubt that property in goods passes frorn

seller to the buger onlg on the ship houing been built fullg and deliuered to

the buger. In all the cotltracts tlrc ultimate conclusion Luould remain the

sdme. The shlp at the tlme of delluery has to be a cornpletelg bullt up

shlp rrlnd also sea.taorthg whereupon onlg the owner tndg o,ccept the

d.ellaery. A full reading of the contract shouts that the chattel comes into

existence os d chdttel in a deliuerable state by inuestment of components

and ldbour bg the seller and property in chattel posses to the buger on

deliuery of chattel being accepted bg the buger. -4rlicle 15 apparently speaks

of propertg in uessel passing to the buger uith the paAment of first

instahnent of price but we are not to be guided bg the face uolue of the

language emploged; tae haue to ascertain htention of the parties. Ihe

propertA in machine1 equipment's, engine, etc., purchased by the seller is

not agreed upon to p@ss to the buyer. Tlrc deliuery of the ship must be

preceded bg tial tun or .nnls to the sotisfaction of the outner. All the

tnachinery, materials, equlptnent, o:ppurterro;nces, sp(tre ports d.nd

outJit required. Jor the con.strrtctlorc of the uessel d.re to be purchased.

bg the build.er out of lts ou)n funds.Neither ang o;f the sald things nor

the hull ls proulded. bg the outtter nor in none of these the propertg

uests lrr the owner. It is not a cose rahere the builder is utilizing in buitding



the ship, the machinery, equipmen\ spares ond rnateial, etc., belonging to

the oune4 tahosoeuer might haue paid for the same. The builder has

tlrcreafter to exert ond inuest its own skill and labour to build the ship. Not

onlg the ounter does not supply or ntake auailable any of the said things or

the hull of the ship the ouner does rtot al.so pag for ang of the said things or

the hull separatelg. All the things so rrtade auailable bg tlrc builder are

fastened to the hull belonging to the builder and become part of it so as to

make a uessel. What the outner pags to the builder in instolments and in a

phased manner are all paAments at the specifted percentage uhich go

towards the pagment of the contract pice, i.e., the pice appointed for the

uessel os a u-thole. 65 per cent pagment of the price is up to the stage of the

main engine hauing been lou.tered in positiort on board the uessel, i.e., the

stage by which the building of the uessel is complete. 15 per cent poyment is

to be done on satkfactory completion of the tial and 2O per cerxt upon

deliuery of the uessel. Glulng tnaxirnutn beneJlt ln the ndtter of

construction and. lnterpretation of thls clcuse in Jaaor of the Noticee

It can be said that lt ls the propertg ln uesse I uthlch starts pqssing

graduallg to the buger proportTonatelg raltth the percentage of

pagments nade and passes fullg with the pagment of last

instahnent on delluery of vessel ha olng been accepted.

Based on the above observations, tl-re Suprcme Court concluded that the

contracts in question lnaolue sale of the respectlue uessels utithln the

rneanlng of clause (n) of the And.hra Pra<7esh General Sa.les Tax Act,

lili;ii: I : rti,, (-'rj r:i:--'ij,ll. -:j.,;
F,O
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7957 qnd. ate rtot rnerelg works contract as detlned ln clause (t)

thereo;f.

18. A similar view has been taken by the Supreme Court in the case of State

of Andhra Pradeeh Vs. Kone Elevators (India) Ltd. [2OOS] 14O STC

OO22 (SC), wherein it has been held that a contract for construction and

suppiy of a lift is a sale contract and not a works contract. The relevant

tests laid down in the said decision are reproduced below:

5. It con be treated as utell-settled that there is no standard formula bg

u.thich one can distinguish a "contract for sale" from a "works contract". The

question is largelg one of fact depending upon the terms of the contract

including tLrc nature of the obligotiotts to be discharged thereunder and tle

surrounding ciranmstances. If the intention is to transfer for a pice a

chattel in uhich the transferee had no preuious propeftlJ, then the controct

is a contract for sale. Utimotely, the true effect of an accretion made

pursuant to a contract has to be judged not bg artifi.ciol rules but from the

intentiort of the porties to Lhe contract. Irt a,,contract of sale,,, the main

object is the transfer of propertg and deliuery o.fpossession of the propertg,

whereas the main object irt a "ccntract for uLork', is not the transfer of the

properta but it is one for tuork and labour. Another test often to be applied.

to is: uthen ond hou the propeftg of the dealer in such a trd"nsoction passes

to the customer: is it bg transfer ot the time of d.eliuery of the finished. arttcle

as a chattel or bg accession dui*g the procession of uork on fusion to the

.i
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mouable propertg of the customer? If it is tlrc fonner, it is a "sale"; if it is the

latter, it is a "u-torks contract". Therefore, in judging u.thether the contract is

for a "sale" or for "work and labour", the essence of the contract or the

realitg of the transaction as ct whole has to be taken irtto consideration. The

predominant object of the contract, the circumstances of the case and the

atstom of the trade prouides a guide it dec[ding whether transaction is a

"sole" or a "tuorks contract". Essentiolly, the question is of interpretation of

the "contract". It is settled laut that the substance antd not the fonn of the

contract is material in detennin tg the nature of transaction. No definite

rule can be formuloted to determine the question as to uhether a partia ar

giuen contract is a contract for sale of goods or is a tuorlcs contract.

Utimately, ttrc tenns of a giuen cotTtroct tuould be determinatiue of the

nature of the transaction, u.thether it is a "sale" or a "utorles controct"

Applytng the ratlo of the above decisions, Noticee submits that in

the present ceae, the demand of service tax on the Sale of undivided

portion of land together with seml-finished flat and also on the

amount recelved towards the conatructlon portlon, Accordingly, the

proposition of the show cause notlce demandlng service tax on the

Noticee is not sustainable and requires to be set aside.

19. We therefore have to submit that the transaction is essentially a

transaction for sale of immoveable property and the relationship between

'' ' ' ;l'iurD ES'fAli'-
For ur''-"- ' '
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the Noticee and the prospective flat owner is that of seller & buyer of an

immoveable property. We submit that thc said proposition is not altered

even in cases where the set of co-terminus agreements are entered into.

2O. The levy of service tax requires that there should be some rendition of

service. ln the instant case, therc is a sale of immoveable properlr and

therefore the provisions of the service tax iaw do not apply at all.

21. The view that the builders are not liable for service tax is conhrmcd by

the Ministry of Finance uide its letter number F. No. 332/3512OO6-TRU,

dated 1"t August 20O6; wherein it is acknowledged that the relationship

between a builder and the purchaser is not that of a "service provider" and

"service recipient" t.

22. Tlne Noticee submits that the subject show cause notice in para 2

mentions th,at "on exect ttion of the sale deed the right in a propertg got

transferred to the customer, tterrce tLrc constntction seruice rendered by the

Noticee thereafter to their o.tstotners under ogreement of construction are

toxable under Set-uice Tox as there exists seruice prouider and receiuer

relationship bettaeen them". Noticee submits that from the analysis of the

allegations made in the subject show cause notice, it clears that the

Noticee has alleged only on the aspect of taxability aspect of the

Construction Agreement. Further, the show cause notice has nowhere

L{r li ! i''' ' '
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made allegations on taxability of the amount received for the sale of flats.

When there is no allegation and the transaction is sale of flats, proposition

of the show cause notice to tax the portion of it or the full portion as

actually proposed,has no grounds for taxatiotl.

In re: In substo,n.ce also, the trq.nso,ctlort ls c scle of itnrnoaec,ble
Propeftg

23. It is an accepted principle that before characterizing a transaction, one

has to carefully examine the exact legal nature of the transaction and

other material facts. Not only the form but also the substance of

transaction must be duly taken into account. While taking a view, both the

form and substance of the transaction are to be taken into account. The

guiding principle is to identify the essential features of the transaction.

The method of charging does not in itself determine whether the service

provided is a single service or multiple serviccs

24. Further, in the following cases it has been held that substance of the

transaction prevails over the form:

- Venus .Iewel Vs. Commr of S.T. _I, Mumbai 2012 (2gil E.L.T.

167 (cuj.)

- BhootpurvaSainik Socicty Vs. Commr of C. trX. & S.T.,

Allahabad 2Ol2 (2Sl S.T.R. 39 (Tri. _ Det.)

For GP.ij i it ii 'j Lr 'J 1l ;lS'!'ATES
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v

- Commr. OF S.T., Bangalore Vs. Karnataka State Beverages

Corp.Ltd. 2OIL (24], S.T.R. 4O5 (Kar.)

25. Noticee submits that by applying the ratio of the decisions to the present

case, the activity of Sale of undivlCed portion of land together with semi-

hnished flat and also the activity of construction of flat after the execution

of sale deed is Even in commercial& legal parlance, thc transactions are

not in the nature of the Works Contract Services

26. When one looks at the substance of the transaction in the fact matrix as

explained earlier, the issue is crystal clear, the essential feature of the

transaction is that the Noticee sell immoveable properties. That being the

case, the only place where the tax can be examined is under the

Explanation to Section 65(l05l(zzzhl as a deemed service and not under

Sec tion 65ll O 5l (zzzzal.

27. T}re Noticee submit that the activity of construction is for self and as a

part of the obligation to delivcr a deveioped imrnoveable property.

Notwithstanding the same, evcn if it is presumed that the transaction

contains elements of works contract services as alleged, the same are

subsidiary and do not lend the essential characteristic to the transaction.

For example, the Buyer has little wherewithal of the qualit5r, quantit5r,

brand or the price of most of the building materials used. Similarly, the

Buyer is not concerned with the extent to which the labour or the services

.,1 , t-i: '
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are required for the purpose of the completion of the unit. For both the

Noticee as well as the Buyer, the linkage with works contracts is very

remote and laborious.

28. From the above clarifications and distinctions, it is more than evident

that commercially and legal1y, the transaction does not represent the

characteristics required of the alleged categories of taxable services.

29. We submit that in a taxing statute words which are not technical

expressions or words of art, but are words of everyday use, must bc

understood and given a rneaning, not in their technical or scientific sense,

but in a sense as understood in common parlance i.e. "that sense which

people conversant with the subject-matter with which the statute is

dealing, would attribute to it". Such words must be understood in their

'popular sense'. The particular terrns used by the legislature in the

denomination of articles are to be understood according to the common,

commercial understanding of those tenns used and not in their scientific

and technical sense "for the legislature does not suppose our merchants to

be naturalists or geologists or botanists". This is referred to as the

common parlance test2.

2Mukcsh Kumar Aggarwal & Co vs. State of Madhya l,radesh 2004 (178) EL'f 3 (SC)

irV",L)o-U ESTI.TES
For G?'ri1i;'
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3O. Based on the above common parlancc tesl-, we have to submit that in

common parlance, no one would trcat us as a works contractor but would

consider us as sellers of immovcable properties and therefore, the

transaction i:annot be classified as Works Contract Services. For the said

purpose, we rely on the following decisions:

i. The expression "fish" is not wide enough to include prawns

since If a man were to ask for fish in the market and if prawn

is provided or in the vice versa, he would not accept the same3

ii. Steam generated from watcr cannot be considered as chemical

in common parlancea

3 1 . The Noticee therefore submit that thc essence of the transaction is not

the same as alleged and therefore cannot be made liable for payment of

service tax under the said categories of taxable services. The Noticee

therefore submit that since the transaction in substance is that of sale of

immoveable property and not one of construction, the same is not liable

for payment of serwice tax.

the nadre ot

32. Notice submits that from the above it is evident that definition excludes

construction of complex which is pllt to personal use by the customers.
I Commissioner ofCustoms vs. Edlrayam Frozen Foods 20Og (230) 11L1.225 (Mad HC)aGopalarrandRasayan 

vs. State ofMaharashtra 201 I (263) ELi 38i (Born HC)

In re: The activitg is eliglble Jor excluslon being in
constructlon for personal use oJ the tntendlng buger
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Noticee sr.rbmits in the instant case, the flats constructed were put to

personal use by the customers and hence outside

dehnition and consequently no service tax is payable.

the purview of the

33. Without prejudice to the foregoing Noticee submits that the same was

clearly clarified in the recent circular no. 1O8/02/2OO9 -ST dated

29.O2.2OO9. This was also clarified in two other circulars as under:

a. F. No. Bl/6/2OO5-TRU, dated 27-7-2OOs

b. F. No. 332/35/2OO6-TRU, dated 1-8-2006

34. Noticee submits that non-taxability of the construction provided for an

individual customer intended for his personal was clarif,red by TRU vide its

letter dated F. No. B1/6/2OO5-TRU, dated 27 -7 -2OO5 (mentioned above)

during the introduction of the lcvy, therefore the service tax is not payable

on such consideration from abinitio.

Relevant Extract

"13.4 Houeuer, residential complex hauing onlg 12 or less residential units

utould not be taxable. Slrnllarlg, resldentlal complex consttttcted. bg

an individuol" uthlch is lntended for personal use rrs residence and.

ls constructed bg dtrectlg avalllng serulces of a constntctlon ser-alce

prouider, is crlso not coaered. under the scope of the seralce tax and

not ta.x.a.ble"



- 36-

35. Noticee further submits that the board in between had clarifie d in an

indicative manner that the pers!,nal use of a residential complex is not

liable for service tax in the Circular F. No. 332/35/2OO6-TRU (mentioned

above), dated l-8-2OO6.

2 Again u.till seruice tax be

applicable on the same, in

case he const :'-tcts

commercial complex for

himself for putting it on rent

or sale?

Comtnercial complex does not foll

within the scope of "residentiql

complex intended for personal use"

Hence, seruice prouided for

cortstrttction of commercial complex

is leuiable to seruice tax.

Will the constructiort of an

indiuidual house or a

bungalou meont for

residence of an indiuiduol

fall in puruieu of seruice iak,

is so, urhose responsibilitg is

there for pogment?

Clarified uide F. No. 81/ 6/ 2OO5-

TRU, dated 27-7-2OO5, that

re sidential co mplex constntcted by

an indiuidual, intended for personal

use as residence and constntcted bg

directlg auailittg seruices of a

cottsttuction seruice prouider, is ,1,ot

liable to seruice tax.

36. Noticee further submits that the Board Circular No. 108/2/2OO9-S.T.,

dated 29-7-2009 states that the construction for personal use of the

customer falls within the ambit of exclusion portion of the deflnition of the

tr'or Giil:]j:l i j i.d L) rl l-} EIITATES

Partner
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"residential complex" as defined u/s 65(9la) of the Finance Act, 1994 and

accordingly no servicc tax is payable on such transaction.

Relevant extract

"...Further, tf the ultirnate outner enters into q corrtract for

constrttctlon of ct resldetfilal complex with o.

promoter/bullder/deaeloper, raho hlrnself prould.es servlce of design,

plannlng and construction; and. after such constt'uction the

ultlrnrrte ourner receives such propertg for hls personal use, then

such actlultg usould. not be subJected. to serulce ta-x., because thls

ca.se would fall under the excluslon prouided in the definition of

' re sidentlal c o m.trt lex'... "

37 . The Noticee submits the preamble of the referred circular for

understanding what issue exactly the board wanted to clarify. The relevant

part of the said circular (Para 1) is extracted hereunder for ready reference.

'....Doubts haue aisen regarding the applicabilitg of seruice tax in a case

uhere deueloper/ builder/ promotp-r enters into an agreement, ulith the

ultimate ouner for selllng a dutelllng unit in o residential cornplex at

ang stage of constntction (or euen pior to that) and who rnakes constntction

linked pagment..." (Para 7)

ra

'.,.1:.
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38. The Noticee submits that from the above extract, it is clear that the

subject matter of the referred cir-cular is to clarify the taxabilily in

transaction of dwelling unit in a residential complex by a developer.

Therefore the clarihcation aims at clarifying exemption of residential unit

and not the residential complex as alleged in the notice.Hence, where a

residential unit in a complex is for personal use of such person it shall not

be leviable to service tax.

39 Without prejudice to the foregoing, noticee further submits the various

decision that has been rendered relying on the Circular 1O8 are as under

a. M/s Classic Promoters and Dcvelopers, M/s Classic Properties v/s

CCE Mangalore 2OO9-TIOL 1 1O6-CESTAT*Bang,

b. M/s Virgo Properties Pvt Limited Vs CST, Chennai (Dated: May 3

20 1 O) 20 1 O-TIOL- r t42 -CtrS'IAT-MAD,

c. Ardra Associates Vs. CCE, Calicut - [2009] 22 STT 45O (BANG. -

CESTAT)

d. Ocean Builders vs Commissioner of C. Ex., Mangalore 2O1O (O19)

STR 0546 Tri.-Bang

e. Mohtisham Complexes Pvt. Ltd. vsCommr. of C. Ex., Mangalore

2Oo9 (O16) STR 0448 Tri.-Bang

f. Shri Sai Constructions vs Commissioner of Service Tax, Bangalore

2009 (Of 6) STR 0445 Tri.-Bang

o

5

(a

c,

tl

""'.'
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In re: Arnounts recelaed prior to enterlng of so.le deed not taxable as ln
nature of 'Self Serolce'

4O. The Noticee submits that it is important to consider what arguments are

considered by board for providing this clarification. The relevant part as

applicable in the context has been extracted as under for ready reference.

"...1t has also been orgued- that euen if it is taken that seruice is prouided

to the cttstomer, a slngle resldentirrl unit bought bg the indluidual

custonter tuould not fall in the definitiort of 'residentiol complex' as defined

for the purposes of leug of seruice to-x and hence construction of it would not

attract seruice tax..." (Paro 2)

41. The Noticee submits the final clarification was provided by the board

based on the preamble and the arguments. The relevant portion of the

circular is provided here under for the ready reference.

"... The rnotter has been exa ntfited bg the Board. Generallg, tLrc initial

ogreement betueen the promoters/ builders/ deuelopers and the ultimate

owner is in the noture of 'ogreernent to sell'. Such a cose, os per the

prouisions of the Transfer of Propertg Act, does not bg itself create ony

interest in or charge on such propertA. The propeftg remoins und_er the

ou-tnership of the seller (in the instant case, the

promoters/ builders/ deuelopers). It is ortly after the completion of the

construction and full pagment of the agreed sutl" that a sale deed is executed.

and onlg then the ownership of thc propeftg gets transferred to the ultimate

lbr Gliil,::ir! r,- \,/r., .r,,.1.a*a.)
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ouner. Therefore, anA seruice prouided bg such seller in connection with the

construction of residential complex till the execution of such sale deed uould

be in the ndture of 'self-seruice' and consequentlg u.nuld not attract seruice

tox. nlfthe4 if the ultitnate oluner etaters into a contract Jor constructlon of

a. resldentlo'l cotnplex uith a promoter/ builder/ deueloper, u.tho himself

prouides seruice of desigrt, planning and constntction; and after such

constrttction the ultimate ottnter receiues such propertg for his personal use,

then such actiuitg tuould not be subjected to seruice ta-x., because this case

tuould fall under the exclusion prouided in the definition of 'residential

complex'. Houteuer, in both these situotiorts, if seruices of ang person like

contrdctor, designer or a similar seruice prouider are receiued, then such o

person uould be liable to pag seruice tax..." (Para 3)

42. T):,e Noticee submits that the clarification provided above is that in the

under mentioned two scenario service tax is l1ot payable.

a. For service provlded uutil the sale deed has been executed to

the ultimate owner.

b. For service provided by entering into construction agreement with

such ultimate owner, who receives the constructed flat for his

personal use.

43. The Noticee submits that it is exactly the facts in their case. The first

clarification pertains to consideration received for construction in the sale

.,- r.',)"1 lfj'l'a'llES
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deed portion. The second clarification pertains to constnrction in the

construction agreement portion. Therefore this clarification is applicable to

them ibid.

44. Noticee sr.rbmits that this clarification is applicable to them for the period

January 2Ol2 to June 2072 aiso since the demand has been raised under

the lVorks Contract Service'and no explanation has been added to lMorks

Contract Service' with regards to prospective buyer as was added to the

'Construction of Complex Service'.

In re: Cornposite Trq.nsoctlon

45. Noticee submits that assuming but not admitting their transaction is in

the nature of service in the 'Sole of Land together uith semi-finished Jlat',

then they submits that as the activity is also involves a sale of land and

there is no bifurcation provided in the agreement for sale of land portion

and sale of semi-hnished goods portion. Accordingly, as held by the

Hon'ble Supreme Court in the case of Nagarjuna Constn Co Ltd Vs GOI

2Ol2 (28\ S.T.R 561 (S.C), the it was not permissible to vivisect single

composite service to classify it under two different taxable services. On the

basis of the same, Noticee submits that proposition of the subject show

cause notice is not sustainable and requires to be dropped.

In re: Quant{Tcatlon of Detnand
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46. Noticee submits that the subject SCN has in Para 4 stated that the

assessee had rendered services for taxable value of Rs.64, O7, 294/- on

which service tax works out to Rs.2, 92, 477 /-. However, Noticee submits

that these figures do not tally with their books of accor-rnts. Noticee

submits that while submitting their ietters dated Oa.O4 .2012 &

22.07.2012 there werecertain computational errors duc to the pressure for

the year ending on 31.O3.2013 which occurred pre-year ending audit,

however the same were rectified when they were noticed during the course

of audit. Subsequently, liabilities have been recomputed and the

differential taxes was also paid at the time of self-assessing ourselves in

the ST-3 returns liled for the concerned period as per the revised hgures

(Copies of the letters are enclosed as Annexure-5.[1.

47. Noticee submits that the receipts for the period January 2Ol2 to June

2Ol2 is Rs. 6,2O,75,027 Olut of which an amount of Rs.27,392,790/- is

towards Sale Deed value ihcluding land value, Rs.28,822,446/ - is towards

Construction Agreement, Rs. 26,37,175/- is towards VAT and other taxes

and other taxable receipts is Rs.2O,15,451/-. Therefore, only an amount of

which is towards construction agreement and other taxable receipts Rs.30,

O29, 611/- and the serwice tax there on would be Rs.13, 32, 747 l-. TLc

same is also presented in the tabular format for easy understanding

For G l',1l r::i.,r V"r i'!ill ii -rTllT lri S

Partner
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Particulars Amount (In Rs.)

Total receipts for the period from January 2012 to

June 2Ol2

6,20,75,027 /-

Receipts towards Construction agre ement (only

which is alleged to be taxable in SCN)

3,OO,29,61r /-

Service Tax payable @ 4.12o/o (upto 31.O3.2O12)

ard @ 4 .944oh (frorn Ol.O4.2O12l

13,32,747 /-

Total Service Tax paid for which summary and

challans are enclosed

ls, 36,9t6/-

Service Tax (Short paid)/Excess Paid 2, 04,450

(Copy of the detailed computation statement is enclosed in

Annexure- I I

In re: Interest under Section 75

48. Noticee submits from the above submissions, it is clear that their

transaction is not liable for service tax. Accordingly, the proposition for

demand of interest under section 75 is not sustainaLrle and requires to be

set aside.

49. Noticee further submits that it is well-settled position in law that the

interest is compensatory in character and it has to be paid by a part5r, who

has withheld the payment of principal amount payable to the person to
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whom he has to pay the same. This basic concept about 'interest' should

be borne in mind. This difference between 'tax', 'interest' and 'penaity' has

been expounded by the Supreme Court in the case of A. C. C. v.

Commercial Tax Officer. Hence where the Ser-vice Tax itself is not payable,

the question of paying of interest on the same does not arise as held by the

Supreme Court in Prathiba Processors Vs. UOI, 1996 (88) ELT 12 (SC).

5O. The Noticee further submits that in thc case of CCtr v. Bill Forge Pvt. Ltd.

2Ol2 (2791 E.L.T.2O9 (Kar.) it was held that the-"Interest is compensatory

t characte4 ond is imposed on an assessee, who has uithheld pagment of

dng tox, as and uhen it is due and pagable. The leug of interest is on the

actual amount uhich is utithheld and the extent of deloy in paying tox on

the due date. If there is no liability to paA tox, there is no liabilitg to pag

interest." Therefore, the Noticee submits that where there is no liabiiity of

tax on them due to reasons mentioned aforesaid, there cannot be a levy of

lnterest.

In re: Penaltg under Sectlon 76

51. Without prejudice to the foregoing, Noticee submits that service tax

liability on the builders till date has not been settled and there is full of

confusion as the correct position till date. With this background it is a

settled proposition of law that when the assessee acts with a bonafide

beiief especially when there is doubt as to statute also the law being new

and not yet understood by the common public, there cannot be intention

b'or Git[i'i'""-: '):: ';'- -:'-'"')
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of evasion and penalty cannot be levied. In this rcgard we wish to rely

upon the following decisions of Supreme Court.

(i) Hindustan Steel Ltd. V. State of Orissa - l97A Q\ EL"l (J159) (SC)

(i1) Akbar BadruddinJaiwani V. Collector - 1990 (47\ EL"l 161(SC)

(iii) Tamil Nadu Housing Board V Collector - 1990 (74) ELT 9 (SC)

Therefore on this ground it is requested to drop the penalty proceedings

under the provisions of Section 76.

52. Noticee further submits that they have paid the applicable stamp duty

for the sale of land together with scmi-finished flat. Accordingly, when they

have paid the applicable tax which is levied under the State law, they are

on the understanding that their transaction is not liable for service tax.

Further, their understanding is substalltiated by the many circulars

issued by the department. On the basis of the same, Noticee submits that

proposition of the subject show cause lerying penaity under section 76 is

not sustainable and requires to be dropped.

In re: Penaltg under Sectlon 77

53. Noticee submits that the impugncd noticc has in Para 7 intended to

impose penalqr undcr Section 77 of Finance Act, 1994. In this regards, it

is pertinent to note that Penalty under Section 77 is in nature of

miscellaleous penaltJz, it has clauses (a) to (e) and two sub-sections,

however, the subject notice has not mentioned anyr,vhere in the notice as
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to for what has the SCN imposed penalty r-rnder Section 77 . In view of this,

the penalty imposed is not correct and should be quashed.

54. Noticee further submits that when they are already registered under

service tax, regular in frling of Service Tax returns and also already

registered under the category of Works Contract service, penalty proposed

under section 77 of LIr,e Finance Act, 1994 is not sustainable and requires

to be set aside.

In re: Beneftt under SectTon 80

55. Further section 80 of Finance Act provides no penallr shall be levied

under Section 76, 77 or 78 if the assessee proves that there is a

reasonable cause for the failure. The notice in the instant case was under

confusion as to the service tax liability on their transaction, therefore there

was reasonable case for the failure to pay serwice tax, hence the beneht

under section 8O has to be given to them.

56. Noticee crave leave to alter, add to and/or amend the aforesaid grounds.

57. Noticee wish to be heard in person before passing any order in this

regard.
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BEFORE THE OF.FICE OF THE COMMISSIONER OF CUSTOMS, CENTRAL E:KCISE
AND SERVICE TAX. ITYDERABAD -II COMMISSIONERATE . 11-5-423 1 A

SITARAM PRASAD TOWERS. RED HTLLS. TTTDERABAD-sOOOO4

Sub: Proceeding under O.R No.83/2O13- Adjn (STl (ADCI d^ted O2.L2-2or3
(C.No.fVl 16/ 197l?OLL-ST (Gr-X)) lssued to M/s. Greenwood Estates.

I Soham Modi, Partner of, M/s Greenwood Estates, hereby authorise and appoilt
Hiregange & Associates, Chartered Accountants, Bargalore or their partners and
qualifred staff who are authorised to act as authorised representative under the
relevant provisions of the law, to do all or i:ny of the following acts: -

o To act, appear and plead in the above noted proceedings before the above
authorities or any other authoriLies before whorn the same may be posted or
heard ald to file and take back documents.

. To sign, frle verify and present pleadings, applications, appeals, cross-
objections, revision, restoration, withdrawal and compromise applications,
replies, objections and affidavits etc., as may be deemed necessary or proper in
the above proceedings from time to time.

. To Sub-delegate all or any of the aforesaid powers to any other representative
and I/We do hereby agree to ratify and conhrm acts done by our above
authorised representative or his substitute in the matter as my/our own acts,
as if done by me/us for all intents and purposes.

This authorization will remain in force till it is duly revoked by EgI}16S6rro
Executed this 27tr,day of Januar5r, 2O74 at Hyderaba$or ol

Slgnature

I the undersigned partner of M/s Hiregange & Associate hartered Accountants, do
hereby declare that the said M/s Hiregange & Associates is a registered firm of
Chartered. Accountants ajld atl its partners are Chartered Accountants holding
certificate of practice and duly qualifred to represent in above proceedings under
Section 35Q of the central Excises Act, 1944.I accept the above said appointment on

behalf of M/s Hiregange & Associates. The firm will represent through a-Iry one or mole
of its partners or StaII members who are qualified to represent before the above

authorities.

Dated: 27 .Ol.2Ol4

Address for service: For Associates
Hlregange 66 Assoclates'
'Basheer Vtlta", 8-2-268 lll16lB,
2nd Floor, Srlnlketan ColonY'
Road No. 3 Banjara Hills,
Hyderabad - 5OO O34.
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