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(Passed by Shri. B.Ravichandran, Commissioner of Service Tax,
service Tax commissionerate, Hyderabad in respect of M/s Green

wood Estates, l.lyderabad)
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This copy is granted free ofcharge for the private trse of the person to whom it is issued.
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Under sec.35 B (l) of the central Excise Act, 1944, as amended, any person aggrieved by
this order can prefer an appeal to the South Bench of the Customs, Excise and Service Tax
Appellate Tribunal having its Registry at lst floor, WTC Building, FKCCI Complex, K.G. Road,
Bangalore - 560 009.
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Appeals must be filed in Form EA3 prescribed under Rule 6( I ) of the Central Excise
(Appeals) Rules, 2001 within 3 (three) months fiom the date of communication of this order.
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The appeal must,be accompanied by a crossed Bank Draft for a sum as applicable
obtained from a Nationalised Bank drawn in favpur of [he Assistant Registrar of the Southern
Bench of the Tribunal and should be on the branch of bank at Bangalore; and the documents
authorizing the representative to sign and appeal on behalf of the appellant if the Appeal is
signed by authorized representative, as required under Rule 13 of the Customs, Excise and
Service Tax Appellate Tribunal (Procedure) Rules, 1982. Under Section 35 F of Central Excise
Act, 1944, the appeal also must'be accompanied by mandatory pre-deposit amount of 7.57o of
the duiy demanded or penalty imposed or both and the amount of pre-deposit payable would be
subject to a ceiling of Rs. l0 Crore.
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fuh: Service Tax - Non-payment of Service Tax by M/s. Greenwood Estates -
Orders passed - Reg.

lWs.Greenwood Estates, 5-4-18713&.4, II Floor, Soham Mansion, MG Road,

Secunderabad (hereinafter referred to as "lv{/s.Greenwood" or "the assessee") are engaged in

providing works contract service. The assessee is a registered partnership firm and. got

themselves registered with the department vide Service Tax Registration No

AAHFGOTI IBSTOOI.

2. On scrutiny ofthe records ofthe assessee, it appeared that they have not b,,lJh discharging

their service tax liability properly in respect of services rendered by them in construction offlats.

Accordingly, the following show cause notices were issued to them to demand service tax not

paid. The current status of the notices are as indicated.

sl
No

SCN OR NO. and
Date

Period Amount of
Service Tax
demanded

Status

HQ POR No.77l
2010-Adjn (ST)
dated 21.05.2010

Jan-Dec,
2009

9,47,737 Confirmed vide OIO No.472010-ST
dated 24.11 .2010. Assessee's appeal
was dismissed vide OIO
No.l ll20l l(H.II)S.Tax, dated
31.01.2011. CESTAT granted sray on
25.04.2012 vide Stay Order
No.666&667 /2012 without pre-deposit
condition. Vide Misc. Order No.21860-
21877n014 dated 3 1.07.2014 extended
stay for six months from 31.07 .ZOl4

2 oR NO.6ll201I Jan-Dec, 48,00,391 Confirmed vide
Adjn(sT)(ADC

No.5l/2012-
31.08.2012.

oro
dated)

I



Ordered denovo by the Commissioner
(Appeals) vide OIA No.39l2013-(H.II)
S.Tax for re-quantification of the
service tax payable.

OR No.52l2012-
Adjn(Addl.Comm
r) dt.24.04.2012

Jan-Dec,
2011

46,81,850 Confirmed vide OIO No.51/2012-
Adjn(ST)(ADC) dated 31.08.2012.
Ordered denovo by the Commissioner
(Appeals) vide OIA No.39l2013-(H.II)
S.Tax for re-quantification of the
service tax payable.

Pending adjudication4 OR No.83/2013-
Adjn(ST)ADC
dated,02.12.2013

Jan-June,

2012
16,53,856

J

Y

3. Further, for the subsequent period, llly, 2012 to March,20l4, another notice OR

No.156/2014-Adjn(ST) commr., dated 25.09.2014 was issued to them to demand service tax of
Rs.92,38,9751 towards service tax for the above mentioned period under the category of works

contract service.

4. IWs.Greenwood filed a writ petition No..38486/2014 in the High Court of Judicature at

Hyderabad praying for setting aside the show cause notice dated 25.09.2014,for recomputing the

service tax liability in acoordruce with the law by excluding the value of stamp duties,

registration charges and taxes during the relevant period. Hon'ble High Court vide their order

dated 23.12.2014 disposed off the writ petition with a direction to the Commissioner of Service

Tax, Hyderabad to take a decision with reasons and in accordance with law after examining the

details given by the petitioner.

5. The assessee filed written reply dated 11.02.2015 ald a personal hearing in the was case

held ot 12.02.2015. Their submissions can be summarized as below:

a. The show cause notice issued invoking section 73(lA) has no validity as the same was

issued without appreciating the facts and without considering the nature of amounts

received. The show cause notice did not explain the ground on which the demand is

sustainable. The show cause notice issued for the period July,2012 to March 2014 did

not elaborate the legal provisions introduced with effect form 01.07.2012. A whole lot of
changes in statutory provisions were brought about with effect from 01.07.2012 and these

details were not elaborated and no specific allegation regarding applicable provisions of

law have been made in the periodical notice dated 25.09.2014.

b. No service tax is payable by them on the sale of semi-finished flats and stamp duty and

registration charges. As mentioned in para 2 of the show cause notice, the service

provider and service recipient relationship exist after the execution of sale deed and

entering into agreement for construction. Any amount received prior to that is not liable

to be taxed. Definition of'service' shall not include the transfer of title in immovable

property by way of sale. As the transaction of semi-finished flats is one of sale of

immovable property, no service tax is leviable.



c. The value for works contract service cannot include the sale proceeds of semi-finished

flats, as sale of such semi-finished flats is not a works contract service. The allegation in

the show cause notice that service rendered by them is taxable under works contract as

per Section 658 of the Finance Act,l994 has not been elaborated. While their agreement

of construction maybe liable for tax under works contract and they are paying appropriate

service tax under rule 2A of the Service Tax (Determination of Value) Rules,2006,

further demand on them is not legally sustainable..

d. No service tax is payable on amounts received for corpus funC, electricity charges and

maintenance charges received on behalf of the Owners' Association or Electricity

Department. They have claimed that they have acted as pure agent in terms of Rule 5(2)

of Service Tax (Determination of Value) Rules,2006.

e. The assessee also questioned the quantification of tax liability and claimed the benefit of

cum tax calculation to arrive at the tax liability.

f. Finally, they contested the proposal for imposing penalty under sections 76 and' 77 x the

whole issue is one of interpretative in nature and trrere is no justification of penal action.

They have also claimed the benefit of Section 80 as there is a reasonable and sufiicient

cause for failure, if any, in discharging service tax liability.

6. During the personal hearing and also vide their letter dated 11.02.2015, the assessee

submitted that there is already a pending notice OR No.83/2013 dated 02.02.2013 for

adjudication by the Joint/Additional Commissioner, Service Tax, Hyderabad. As the issue

involved is same for the previous six months, they requested the said pending case with the

Joint/Additional Commissioner may be combined and decided by the Commissioner. They also

requested for decision in these proceedings on the earlier two show cause notices (OIO

No.51/2012 dated 31.08.2012) decided by the Additional Commissioner which were remanded

to the original authority by the Hon'ble CESTAT vide order No. 20401 dated 02.04.2014 fot

denova adjudication. Since the directions of CESTAT are to the original authority (Additional

Commissioner), the said two notices cannot be taken up for adjudication in the present

proceedings. As such show cause notice O.R.No. 15612014 - Adjn. (ST) (Commr) dated

25.09.2014 answerable to the Commissioner as well as Show Cause Notice OR No.83/2013 -
Adjn. (ST) (ADC) dated 02.12.2013 pending adjudication at the level of Joint Commissioner are

being taken up for decision together in the present original proceedings.

FINDINGS:

7. I have examined the records of the case and the submissions made by the assessee

carefully. The main point of dispute is that whether or not the assessee is liable to pay service

tax on the gross amount received by them as a consideration for the flats constructed by them.

To begin with, the assessee contested the legality of the show cause notice itself. They have

pleaded that the notices, though periodical in nature, irave not invoked relevant statutory

provisions and explained the ground on which their liability for service tax arises. In this

connection, it is seen that the first show cause notice was issued to them on 21.05.2010 invoking

the provisions for the period January, 2009 to December,2099. The demand was made under

.



works contract service. The notice examined the scope of Board,s circular No- l0g/20rl2000-sr
dated 29'01.2009. The assessee claimed the benefit under the same. The show cause notioe
claimed the existence cf rerationship between builder (service provider) and the customer
(service recipient) and consequent liability for service tax for construction of residential
complex when periodical notices for the subsequent periods were issued, earlier justification is
applicable and legal provisions rerevant to period covered under the said notices will appry. It is
pertinent to note that an explanation has been.inserted by the Finance Act,2010 with effect fiom
01'07 2010 undcr sub-crause (zzzh) of crause 105 of Section 65 of the Finance Act, 1994. The
said explanation (reproduced below) makes it very clear that construction of a complex which is
intended for sale, wholly or partly by a bu,der before, during or after construction shall be
deemed to be service provided by the builder to the buver.

Explanation:

"For the purposes of this sub-clause, construction of a complex which is intended forsale, wholly or partly, by a builder o. -y p"..o, urtt"J."a tV th" b"iil;l;i;;;, il;;or after construction (except in cases foi which no ,r* i.'."""rrr"d from or on behalf ofthe prospective buyer by the builder or a person *tn".iJ uy the urilaer uerore ,il;;of completion certificate bv the authority *rrp"-, ,;;.ue such certificate under anvlaw.for the time being in force) sha, be ieemed," u. ,.-i"" r."rri.atrii.ffi;"lllthe buyer."

As seen from the above, the legal provision relating to nature of transaction in
construction service has been made explicitly clear by the insertion of the said explanation andthe earlier Board's clarifications are relevant only prior to said explanation. As such for theperiod 01 07'2010 to 30 '06'2012' the nature of transaction liabre for taxation under construction
service w,l be govemed by the service category definition read along with the explanation asstated above. For the period after 01.07 .2012, it is seen that construction of a complex, building,civil construction etc., is a declared service under section 66 E(b) . Section 66 B(54) defines'works contract' and section 66E(h) states service portion in the execution ofworks contract as adeclared service. The abr

activity and the assessee,s ;#ffiilJ1'"Ti::H":l ::::i:: ;:rilj":#tenable' Further, Section 66E(h) tarks about the service porrion;";;."; of workscontracts to be liable for tax. The execution of works cc
of various categories. 

""r.,",:;;;:;,:::l 
::*' 

contract is a method of rendering service

goods in the execution "r;:T::H:,, #:1J:::11 .,:]",,,:* 
transrer or property in

The assessee themselves admitted that there *" 
""*ur.,,"" 

tax under works contract service.

liability of construction service. This is more relevant wirt 

changes in the scope of service tax

discussed above, aad the definition indicated ,r0". ' 
respect to insertion of explanation as

01.07.2012. These being ihe legar provisions wiiicrr are ur, 

o"t'ur"o services with effect from

the assessee's contention that the tax liability is not o, .al 
indicated in the show cause notices,

;3"il*"::#fi:1":# errect rorm 01 07 1201o_r=;::# jj"1J"l:.llljlill

ffi ,I',1H,;:.#F::"#L'T,:::J:1,:1.#3i.";*:;;[: j:The assessee,s contention that consideration received towards sale



deed of semifinished fla( is a sale transactron of immova6le property and can ot be taxed for

SefViCe iS Unlenable. The scope of service rendered by them cannot be included under section

65B(a4Xa) as claimed by the assessee. "service" shall not include the activity which constitutes

merely a transfer of title in immovable properfy by way of sale' In the present context' the

transactionnowunderconsiderationisnotmeretansferoftitlebywayofsale.Itinvo,lvesthe

serviceofconstructionbefoleandaftersuchsale.Theservicetaxliabilityisonsuchserviceand

notonsaleofimmovablepropertyasmis-co4strued.bytheassessee.Theassesseebuilt

residentialcomplexintendedforsaletobuyerandtheyhavenotreceivedentireconsideration

afterissuanceofcompletioncertificatebythecomPetentauthority.Suchactivityofbuilding

complexintendedforsalebeforethecompletioncertificateissquarelycoveredforservicetax

purposes.Thenatureofworkexecutedbeingsuchwhichf'ulfrllsthecriteriaofworkscontract,

thesarneareliabletobetaxedunderworksconkactwhichisadeclaredserviceandalso

specifically defined as elaborated above'

S.ThenatureofservicetaxlelyinconstructionservicewasexaminedandclarifiedbyV
Hon,bleHighCourtofPunjabandHaryanainthecaseofGSPromotersVs.Uol[2011

(21)STR 100(P&H)]. The Hon,ble High Colrrt held that whether or not service is involved has to -

beseennotonlyfromthepointofviewofthebuilderbutalsofromthepointofviewofthe

servicerecipient.Whatissoughttobetaxedisserviceinrelationtoconstructionwhichis

certainlyinvolvedevenwhenconstructioniscarriedoutolgotcarriedoutbeforeconstruction

and before flat is sold. The Hon,ble High court further held that the levy of tax is on service and

notonserviceproviderandconstructionservicesarecertainlyprovidedevenwhenaconstructed

flatissold.TaxingofsuchtransactionisnotoutsidethepurviewoftheUnionLegislatureasthe

same does not fall in any ofthe taxing entries of the state list'

g. Hon'ble High Court of Bombay in the case of Maharashtra Chambet of Housing Industry

Vs. UOI 12012 (25) STR 305 (Bom)l held that the explanation which was inserted by the

FinanceActof2010clearlybrings.",,,ithinthefoldoftaxableserviceaconstructionservice

provided by the builder to a buyer where there is an intended sale between the parties whether

before, during or after construction'

10.Hon'bleCESTATinthecaseofAlstomProjectslndiaLtd'Vs'CST'Delhi[201I-TIOL-

459-CESTAT-DEL]heldthatintroductionofworkscontlactserviceprovidedanewmachinery

provisionsforassessmentofservicetaxonvariousspecifiedservicesonconstructionconuacts'

erection contracts etc'

11. Considering the above discussion and legat position' I find that *'":t"t':": t:]iable for

servicetaxunderworkscontractserviceonthegrossconsiderationreceivedbythemandthetax

has to be arrived at by applying the provisions of Works Confiact (Composition Scheme for

Payment of Service Tax) Rules' 2007 for the period upto 30 06 2012 and thereafter under Rule

2A(iiXA) of Service Tax (Determination of Value) Rules' 2006' The assessee contended that



taxable value has not been correctly arrived at. They have submitted that VAT and other taxable

expenses have not been excluded while aniving at the taxable value. It is seen from the work

sheet enclosed as Annexrrre to the show cause notice dated 02.12.2013, deduction towards VAT

and other non-taxable receipts like excess received refunded to customers have been considered

while arriving at the taxable value. Similarly, in the Annexure to the show cause notice dated

25.09.2014, taxable value has been arrived after allowing deduction towards VAT amount.

However, the assessee's plea for dedr,rction of amounts under various head like maintenance

charges, security deposit for common facilities, electricity charges etc., merits consideration.

These charges are not attributable to construction work contract and as such eligible for

deduction from gross amount. As such the service tax liability has been re-worked and arrived at

Rs. 15,64,7771- and Rs. 89,57,783/- in respect of O.R.No. 83/2013 - Adjn.(ST) ADC and O.R.

No. 156/2014 - Adjn. (ST) Comm'r respectively.

12. The assessee also requested for recalculation of service tax liability considering the gross

value as inclusive service tax as they have not collected the tax from their customers. It is seen

that no supporting evidence or terms of contract were shown by the assessee to extend the benefit

of Section 67(2). Further, it is a fact that the assessee collected and discharged service tax partly

as mentioned in demand notices. Hence, the question of extending cum tax value benefit to part

value for short payment of tax does not arise. Th: assessee claimed that the amount received

towards sale deed is not to be included in the gross value. This plea is not legally tenable as

construction under works contract service is taxable on gross receipts basis and considering the

scope of construction service, receipts of all amounts are liable for service tax, except where

entire consideration is received after issue of completion certificate. Since construction of semi-

finished flats, for which completion certificates have not been issued by the competent authority,

are arising due to taxable activity, the amounts received as consideration are taxable.

13. While examining the service tax liability under these show cause notices, I find that the

periodical show cause notice dated 25.09.2014 indicates the period covered as July, 2012 to

March,2014. However, on scrutiny ofthe Annexure to the said show cause notice which gives

detailed calculation of the service tax liability for the relevant period, it is seen that there are 5

quarters period for which the calculations are indicated separately. However, the service tax

liability has been reckoned only for the period upto December, 2013 and, the service tax liability

for the period January, 2014 to March, 2014 has not been added in the total while aniving at the

tax liability which was demanded in that show cause notice. It is apparent that in the show cause

notice cum demand the period January, 2014 to March, 2014 involving an amount of
Pis.14,96,7701- is not part of total demand of Rs.92,38,975l-. considering the fact that final total

demand amount deals only the service tax liability upto December, 2013 (as seen from the

Annexure to the show cause notice), the present order is restricted to the service tax demand

upto December, 2013. The assessee vide their letter dated 19-02-2015 also admifted to have

noticed the totaling error as stated above.



14. It is seen that the assessee was registered with the department as provider of taxable

service and have been paying only part ofthe tax liability. They are aware of the implication of
service tax tiability and still have not discharged the full service tax due on the services. Their

claim for benefit under Section 80 for waiver of penalty under Section 76 and 77 has not been

supported by facts and circumstances to indicate reasonable and sufficient cause for failure to

pay tax in time. In the absence of any substantial and specific grounds to invoke the provisions

of section 80, the assessee's liability for penalty under Section 76 lor failure to pay tax in time

and under Section 77 for various contraventions of miscellaneous nature, is to be upheld. Penalty

under Section 76 is attracted if a person liable to pay service tax fails to pay such tax as per the

provisions of Finance Act, 1994. Here it is clear that the assessee has not paid the full liability of
service tax in time. The assesse is also liable for miscellaneous penalty under Section 77 due to

non-compliarce as discussed above. Their liability to pay interest for delayed payment of
service tax is confirmed in terms of section 75 of the Act.

In view ofthe above discussion and findings, I pass the following order:

ORDER

I confirm the service tax liability of Rs.1,05,22,5601(Rupees One Crore Five

Lakhs Twenty Two Thousand Five Hundred and Sixty only) (Rs.15,64,777l-

covered by show cause notice in OR No.83/2013 dated 02-12-2013 for the period

l-1-2012 to 30-06-2012) and( Rs.89,57,783/- covered by show cause notice in OR

No.156/2014 dated 25.09.2014 for the period 1-07-2012 to 31-12-2013) under

the category of works contract service for the period up to 30.06.2012 and

thereafter as a taxable service/declared service of works contract on IWs.

Greenwood Estates, 5-4-18713&4, Il Floor, Soham Mansion, MG Road,

Secunderabad in terms of sub-section (2) of section 73 of Finance Act,l994.

M/s.Greenwood Estates, 5-4-18713&4, ll Floor, Soham Mansion, MG Road,

Secunderabad are liable to pay interest at the appropriate rate in terms of section

75 of the Finaace Act,l994 in respect of the service tax liability as confmned

above.

lt.

I impose a penalty ofRs.100/- for every day of failure to pay service tax or 17o of

confirmed service tax per months whichevcr is higher, starting with the first day

after due date till the date of actual payment of all dues in terms of Section 76 of

the Finance Act, 1994 on M/s.Greenwood Estates, 5-4-18713&.4,II Floor, Soham

Mansion, MG Road, Secunderabad.

llr.



I impose a penalty of Rs.10,000/- (Rupees Ten Thousand only) on

M/s.Greenwood Estates, 5-4-18713&4, Il Floor, Soham Mansion, MG Road,

Secunderabad in terms of Section 77 of the Finance Act, 1994.

RAVIC
COMMISSIONER

a\6

7d ofltoo lsLf h< 4Yi7"- 97 ro>,'<
-lws.Creen*ood Estates, 5-4-187 l3&4,

II Floor, Soham Mansion,
MG Road, Secunderabad, Hyderabad. [By Sneed Post I

Copy submitted to the Chief Commissioner of Customs, Central excise and Service Tax,
Hyderabad zone, Hyderabad.

Copy to:

l.The Joint Commissioner of service tax, Service Tax commissionerate, 1l-5-423,11lA, Sitaram
Prasad Tower, Red Hills, Hyderabad.

2.The Assistant Commissioner of Service Tax, Legal & Prosecution, Service Tax
Commissionerate, Kendriya Shulk Bhavan, Basheerbagh, Hyderabad.

3. The Assistant Commissioner of Service Tax, Arrears Recovery Cell, Service Tax
Commissionerate, Kendriya Shulk Bhavan, Basheerbagh, Hyderabad.

4. The Superintendent of service tax. Group II A, Service Tax commissionerate. 11-5-423,111A,
Sitaram Prasad Tower, Red Hills, Hyderabad. (two copies)

(with instructions to get this Order -in-original served on the assessee and forward a
dated acknowledgement to this office.)

5. Office copy / Master Copy / Spare copy.
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M/s. GREEN WOOD ESTATES

Y

^G-:RAVICHAND

O.R. No. 83/2013 - Adin. (ST) ADC January 2012 to June 2012

Duty
Duty demanded in SCN 165 3855

89079

Duty towards other Non-taxable

receipts (as given by the
assessee)

t564777Difterence after deductions

O.R. No. 155/2014 - Adjn. (STl Comm'r
December 2013

July 2012 to

9238975Duty demanded in SCN

78LL92

Duty towards other Non-taxable

receipts (as given by the

assessee)

8957783Difference after deductions

10s22s60grand Total

COMMISSIOI.JTR


