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Hiregange & Associates

Dear Sir,

Sub: Filing of Appeal by M/s. Greenwood E
Commissioner in Order-In-Original No. FIy
dated 15.12.2016

Chartered Accountants

Date: O2.O4.2O18
To
The Assistant Registrar,
Customs, E)rcise and Service Tax Appellate Tribunal,
18t Floor, HMWSSB Bull,ling,
Rear Portion, Khalrtabad,
Hyderabad-SOO OO4

iidl q.i

*
of the

-16-17

/a
we are authorized to file Appeal in the above referred subject and we are
herewith enclosing tire appeal memorandum of M/s. Greenwood Estates
against tJle Orderln-Original No. HYD-SWAX-O0O-COM-144-16-17 dated
15.12.2076 passed by the Commissioner of Service Tax, Service Tax
Commissionerate, LL-5-423/llA Sitaram prasad Towers, Red Hills,
Hyderabad-SOO 004 in Form s.T-S containing in quadruplicate along with
the authorization letter and Annexures.

Please find herewitr enclosed Denand Draft No.1879so dated 14.og.2o1g
for Rs. 10,OOO/- drawn on Yes Bank Begumpet, Secunderabad Branch for
Appeal frling fee.

Kindly post the matter for hearing at the earliest.

Thanking You,
Yours truly,
For Hlregange &
Chartered Accoun

Ve dP
Partaer
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Branch Omces

vL.lorP.tr.D Fhl No. l0l. D-No. 9-19-lE, sli s.i K.srv vila, B.bild Gorhi s@s show @E! cBM cor+ou!4 vErk[ryBe-s3o oo] T.t.- +91 89t 5oo 9235 EEsil: ,!ir@hiEtsr8..@E

NCR_ Gut8.o! 509, \5Put Tisd! CatI , S.ctor 4E, SobERo.4 Gurgroa Ituny.D!-t22 009 T.l?:+9t E5lO9 5O1l{)0 E[llit .shsh@bEgeg..c.E

Website : www.hiregange.com

a

& Service

Chartrcd
Accouataat!

tl1
,i

I



Index
S.No. Particulars Annexure Page Nos.

I Form S.T-5 001-oo3
2 Statement of facts oo4-o11
3 Grounds of Appeal o7t-o22
4 Authorization letter o23-O23
5 Copy of Challans evidencing payment of pre-

deposit
I o24-O29

6 Copy of Letter dated O2.O2.2Ola rejecting the
ROM application

II A001-AOO1

7 Copy of High Court order UI AOO2-AO06
8 Irtter dated OL.7l.2Ol7 initiating recovery TV AOOT-AOO7

9 Copy of Miscellaneous Apptication dated
LL.O4.2017

v AOOs-AO12

lo Order-In-Original No. I{YD-SVTAX-OOO-COM-
L44-16-77 dated 15. 12.2016

VI AO13-A021

11 Personal Hearing dated 22.06.2O L6 vu AO22-AO22
L2 Reply to SCN dated 21-lO.2Ol5 vm AO23-AO35
13 SCN No. OR No.131/2015 Adjn (ST) (Commr)

[C.No. Iv/t6lr97|2OIL ST Gr. x] dated
27.70.20t5

IX AO36-AO40

L4 Statement showing service tax calculations x AO4l-A055



]7qfnfittr YES dANK LiO.
/nh Flooc N€hru Cenk.,
D6.overy or rndia Suilding, O.a B Road,
worlL-Mumb.' .O@13 lnd'a

ItitqTllrI)',r14\

DEMAND DRAFT
I

DDI\,{MYYYY

or Order

Ll il-i-, !l rl I

^/c 
PAYIt / ioo.r.3oL:bl.

ASSIS'T'AN-I" R F'; ISI-R AR (-I';S'I'A T
On Demand PaY

+i qr q<$ rnlcr sr
Ru ees
nqn

q.€l61
*\ .*10-oan rn+

i!

-s,ry-YES BANK I.TD
oi^r.et+10{Aippf pRJ. NEW DEI.HI

x. l8?q58.
88OCD.lfiIno$&rtft{lrR ABAI)

OOO 5:l 2OGOI: IE r
I



1

['oRM ST - 5
[See rule 9(1)]

Form ofAppeal to the Appellate Tribunal under sub-Section (lf of
Section 86 ofthe Flnance Act, 1994

IN THE CUSTOMS, CEITTRAL EXCISE & SERVICE TAX APPELLATE
TRIBTII{AL: ITYDERABAI)

APPEAL t{o. ST/

Betseen:
M/s. Greenwood Estates'
#5.4-187lS & 4' II Floor'
Soham Manslon, MG Road,
Secunderabad'
Telangana-Soo OO3

Vs.

The Commissioaer of Central Tax'
Secuaderabad GST Commissloaerate'
GST Bhavan, L.B.Stadium Road'
Basheerbagh,Hyderabad- 5OO fi)4

of 2O18

Appellant

Respondent

AAHGOTl lBSTOOl01(a) Assessee Code
Premises Code(b)

AAHGOTlIBPAN or UID(c)

E-mail Address(e)

Phone Number(0
(e) Fax Number

02. The Designation and Address of the
Authority passing the Order
Appealed against.

The Commissioner of Service Tax,
Service Tax Commissionerate, 1l-
5-423111A Sitaram Prasad
Towers, Red Hilis, Hyderabad-SOO
004
Order-ln-Original No. HYD-
swAx-ooo-coM- 1 44- 16- r 7
dated 15.12.2016

03.

o4

Number and Date of the Order
appealed against

Date of Communication of a coPY rif
the Order appealed against

Telangana, Secunderabad GS'f
Commissionerate, HYderabad-S0O
o4

02.o2.2018

05. State of Union Territory alrd ttre
Commissionerate in which the order
or decision of assessment, PenaltY,
was made

No

Doo

06. If the order appealed against relates
to more than one Commissionerate,
mention ttre narnes of all tlte

?
SEC'BAD J

I
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Commissionerate, so far as it relates
ellantto the A

Not ApplicableDesignation and address o
adjudicating authority in case where
the order appealed against
order of the Commissioner

f the

A als
rS EIN

07.

M/s Hiregange & Associates,
"Basheer Villa", House No: 8-2
268/l 11618, 2nd Floor,
Sriniketan Colony, Road No. 3,
Banjara Hills, Hyderabad - 500
034
(AIso to ApPellant as stated in
cause tltle su

08. Address to which notices
sent to the appellant

may be

The Commissioner of Central Tax,
Secunderabad GST
Commissionerate, GST
Bhavan,L.B.Stadium Road,
Basheer h,H erabad-500 004

Address to which notices
sent to tJre Respondent

may be09

Yeslo. Whether the decision or order
appealed against involves any
question having a relation to the rate
of Service Tax or to the value of

s for the se of assessment.
Works Contract Service
Not in N tive list

Description of service and whe
he

ther in
ve list'

11.

Jan 2Ol4 to March 2015Period of Dis te12.
Rs.69,13,733l-Amount of service tax, if arrY

Demanded for tlle of dis ute
13(i)

Interest u/s 75 of the Finance
Act 1994

Amount of interest involved up to the
date of the order a aled st

(ii)

Not Applicable(iii) Amount of refund if anY, rejecte
disallowed for the

dor
riod of dis ute

Penalty u/s 76 and 77 of Finance
Act, 1994

(iv) Amount of penalty imPosed

vide Challan No

c?.cf,/,(Copies ofchallans
enclosed as Aanexure f )towards
mandatory Pre-dePoEit under
section 35F of Central Excise Act,
1944.

R.3,e2,613 / - hcr been pnitl vlde
Challan No. 3*54dated ill&l.!.tlt
andRs. 1,35,887 l- has been Paid

datedD0>cg

14(i) Amount of eervlce tax or Pe
Interest deposited. If so, mention
the amount dePosited under each
head in the box.

nalty or

EC'D/\D

o OD

i)
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Not applicableIf not, whether any application for
dispensing with such deposit has
been made?

(ii)

No15. Does the order appealed against also
involve ar,y central excise dutY
demand, and related line or PenaltY,
so far as tJre appellant is concerned?

No16. Does the order appealed against also
involve any customs duty demand,
and related penalty, so far as the
appellant is concerned?

Priority ix) - Valuation
Priority x) - Others

17. f dispute in order of
priority (please choose two items
from the list below)
[i) Taxability - Sl. No. of Negative
List.
ii) Classifrcation of Services
iii) Applicability of Exemption
Notification No.,
iv) Export of Services
v) Import of Services
vi) Point of Taxation
vii) CENVAT
viii) Refund
ix) Valuation
x) Othersl

I Subject matter o

NoCentral Excise Assessee Code, if
registered wit]: Central Excise

18.

No19. Give details of Importer/Exporter
Code (IEC), if registered with Director
General Of Foreign Trade

20. If the appea.l is against an Order-in-
appeal of Commissioner (Appeals),
theNumber of Order-in-original
covered by the said Order-in-Appeal.

Not Applicable

No, as per the knowledge of the
Appellant.

2t. Whether the Appellant has also filed
Appeal against the order agains+.
which this appeal is made.

Not ApplicableIf answer to serial number 2 I above
is Yes', furnish details of appeal.

22.

Yes. At the earliest convenience of
this Honorable Tribunal.

23. Whether ttre appellant wishes to be
Heard in person?

24. Reliefs claim in appeal To set aside the impugned orderto
the extent aggri
relief claimed

eved and gran

-

EC'AAD

,)/Slgnature ofthe Ap

o D
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STA F FACTSo

A. M/s. Greenwood Estates, #5-4-187 lg & 4' II Floor' Soham Mansion' MG

Road, Secunderabad (hereinafter referred to as AppellantJ is mainly

engaged in the sale of residential flats to prospective buyers during and

after constmction. However, in case of flats for which occupancy

certificate (OC) was received and booked after OC' sale deed is executed

for the entire sale consideration in mtrst cases. only in some cases sale

seml-fialshed constructlon alo with an
deed ls being executed for

e nt fc n. Sale deed is registered and appropriate

'Stamp Duty'has been discharged on the same'

B. Various charges are recovered under tlre said agreements as under:

a. Value towards the sa-le deed

b. Value towards the construction agreement

c. Other Charges like electricity charges' etc'

d.CollectionoftaxeslikeVAT,serviceTax,stampDutyand

Registration Charges from the buyer

C. The levy of service tax on such arrangements has seen a fair share of

litigation and amendments. The Appellant is also a party to the litigation

process and matters for earller perlods aro perrdirtg at vhflsui

adjudication/judicial forums.

D. In July 2012, the service tax law underwent a paradigm shift and

importantly, the exemption for personal use available for construction of

residential complexes was removed' Accordingly, it became evident that

service tax was payable on the construction agreement as per valuation

Determination of

SEC'

prescribed under Rule 2A of the Service Tax (

Ul
;..1.
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Rules, 2012 i.e. on a presumed value of 4Oo/o of the contract value' The

Appellant regularly discharged the service tax on ttre said value in normal

course. Appellant has also discharged service tax on ottrer charges'

However, it did not discharge service tax on sale deed value' which is in

the nature of transaction in immovable property and on the value of tax

collected as VAT, StamP DutY etc'

E.Thedetailedworkingofthereceiptsandtheattributionofthesaid

receiptswasalreadyprovidedtotheDepartmentauthorities,identified

receipt wise and flat wise. The summaqr of the same is provided

hereunder:

Doscrl tlon Recelpla Non texable Taxable

Sum of
deed

towards sale 13,51,90,266 L3,51,90,266 0

Sum of
agreement
construction

towards
of

39,87,5L2 0 39,87,512

Sum of towards other
taxable recei

2,51,919 o 2,5t,919

Sum of towards VAT,
Registration charges'
etc

51,55,789 51,55,789 0

Total 14,45,85,486 L4 o3 46 065 42,39,431

F. Accordingly, the value of taxable sewlces constituted 4oo/o of

Rs.42,39,431/- i.e. Rs. 16 ,95,7721- and the service tax thereon @

12.36o/oconstitutedRs.2,O9,597/-.Itwasalsoexplainedthattheactual

payment of service tax amounted to Rs'3,82,643/- which was more than

the tax required to be Paid.

G. This excess PaJrment is due to the reason that at the time of giving

statementst}revalueofsaledeedwasattimesnotdetermined.Saledeed

hoc value for sale deed was
a OD

\$

EC'BAD

was executed at a later date and an ad

LT

'J
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adopted for purposes of estimating service tax liability' Now the project

has been completed and there is finality in the value of sale deed' The

excess so paid has not been claimed as refund'

H. previously several scN',s were issued covering tl.e period uptoDecember

2013 with sole allegation that " seruies rendered blt them afrer exeantion

ts to o their anstomers
o ale

alreadu sold uide sale deed are toxable seruices
to uhom the land u)as

under nlDo rks cont

a. Vide ParaT of SCN dated 21'05'2010 and Para 13 of the Order

adjudicating the said SCN

b. Vide Para 2 of Second SCN dated 23'O4'2011

c. Vide Para 2 of third SCN dated 24'04'2012

d. Vide Para 2 of fourth SCN dated 02'12'2013

e. Vide Para 2 of fifth SCN dated 25'09'2014

In all the above scN's, there is error in as much including the value of

sale deeds within the ambit taxable value while alleging service tax is

liable only after execution of sale deecl i.e. on construction agreements.

I. The present status of SCN's as referred above is as follows:

o OD
l.

scilPerlod
CESTAT waived the
pre-deposit of the
taxes and PenaltY.
Disposal of main

al is nd

Rs.9,47,737 l-HQPQR No.
77 l2oLO Adjn
(ST) dated 2l-
05-2010

Jan 09 to
Dec 09

Rs.48,OO,391/ -OR
No.6ll2O11,
dated 23-04'
20ll

toJan 10
Dec 1O

CESTAT vide o
dated 02.04.2014 and
Com(A) vide OIA No.
39 l2ol3 dated
27.02.2013 has sent

e matter back to

rder

th
Rs.46,81,85O/-

s2l2Or2Ad n
OR No.toJan 1l

Dec l1

U SEC'BA)
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Adjudicating au
for de-novo
consideration for
quantifrcation of
service tax liabilitY.
The now the matter is
pending before lower

thority

authori

(AddlCommr)
dated 24-04'
2012

Rs.16,53,853/-OR
No.83/2013
Adjn (ST)ADC
dated
02.12.2013

Jan 12 to
June 12 CESTAT for disPosal of

final hearing (an
appeal against Order-
In-Original No. HYD-
svTAX-000-coM-02-
14-15 dated
2O.O2.2OI5 has been
frted)

Pending before

Rs.92,38,9751'OR No.
rs6l2or4-
Adjn
(ST)(Commr)
dated:25-09-
20L4

Januan/2o12
to December
2013
(referred to
in SCN as
March 2014

J. SubsequentlY SCN NoOR No.13l/2015 Adjn 1St; lCommr) [C.No.

lV l16llgT 12011 ST Gr. Xl dated 2l'lO'2}l1for the period April 2014 to

March 20 15 was also issued with similar error of quantifying the

proposed demand of service tax in as much treating the sale deed values

& other taxes as taxable value of services (annexure to SCN) while

altegingt}ratservicerenderedafterexecutionofsaledeedaloneliablefor

service tax (Para 2 of SCN).

K. The liability for the impugned period and the details of the payments is

summarizedinthebelowmentionedtableforreadyreference:

D
\t

qFC
'd)

Amount Rs.Parttculars
14,45 85 486

Gross Recei ts
kss: Deductionq

13 2665l 90Sale Deed Value
51,55,789Registration charges, stamP

and other non taxable recel ts
VAT,
du

42 39 431Taxable amount
16 95 7724Oo/oAbatement
2 09 59712.360/oService Tax
3 82 643PaidActu
1,73 0Excess Paid
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L. Appellant has filed a detailed reply explaining why the sale deed is not

liable for service tax (Copy of SCN reply is enclosed as Annexure-) and

attended for personal hearing on 22'06'2016' (Copy of personal hearing

record is enclosed as Annexure )

M. Subsequently, the notice was culminated in to Order-In-Original No'

IryD-SWAX-OOO-COM-144-16-17 dated 15'12'2Ol6confirming the

demand proposed in the SCN' The order has been passed on the ground

t}ratthesaledeedisnotliabletoservicetaxwhereastheorderhaserred

in computing the taxable amount' The order was passed as under

i. Confirmed the demand of an amount of Rs. 69,13,7331- being

service tax payable by tlte assessee, M/s' Greenwoood Estates

for ttre services rendered under the category of "Works Contract

Services" during the period from January 2Ol4 to March 2015

ii. Demand the interest at the applicable rates on the amount

mentioned at SI. No' (i) from the assessee, M/s' Greeenwood

Estates above under Section 75 of the Finance Act, 1994

iii. Impose penalty of 69,13,7331- on the assessee' M/s'

Greenwood Estates, under Sectlon 76 of the Flnanetal Act'

1994.

iv. Imposed penalty of Rs. 1O,OOO/- on the assessee' M/s'

Greenwood Estates, under Section 77 of the Financial Act'

1994.

oundN. The impugned order confirmed the demand on the following gr
o ()l)
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a. The second agreement, (written or oral) and by whatever name

called, involve supply of material and labour to bring the semi-

frnished flat to a stage of completion' As it is a composite contract

involving the labour and materiaf it clearly satis$r the del-rnition of

Works "Contract Service". Therefore, the classification under work

contract service and the same shall be preferred in view of the

section 65 A of the Act.

b. The composite scheme is not mandatory and service tax can be

paid under Rule 2A. It is accepted that composite is optional' They

have not furnished the details of material cost supported by

documentary evidence. In absence of which, the demand of service

tax on the full amount without any permissible deduction of

material cost would have been very harsh on them' In this

backdrop,thecalculationofservicetaxliabiliEyintheshowcause

notice at composite rate is a beneficial act which does not make

the show cause notice invalid. The assessee has not submitted the

details of the material consumption supported by documentary

evidences.

c. The demand of service tax has been made after deducted' I ftnd

that the service tax has been made after excluding the sale deed

value. The total amount collected from a customer minus sale

deed value has been taken as gross amount charged for the works

contract. No other deduction of any amount collected under any

head, 'Whatever land development charges or any other charges"

ha
o (_) D

EC',8nI)

$

is permissible except VAT. It is neither their submission t

o

':/t
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amounthasalsobeenincludedinthegrossarnount'northey

havefurnishedbeforemeanyevidencethatt}reyhavepaidVAT'

Accordingly, their contention is rejected'

O. Since there was a mistake in computation of taxable amount, Appcll'

hasfrledMiscellaneousApplicationforrectifrcationofmistakeunder

Section 74 of the Finance Act, 1994 on 1l'O4'2O17 (Copy of

Miscellaneous Application is enclosed as Annexure-)

P. During the pendency of the rectification application, a letter dated

Ol.ll .2017 was issued to Appellant for recovery of the tax amount

demanded in the order along with interest and penalty (Copy of letter is

enclosed as Anaexure_) and Appellant has filed a writ petition with the

Honble High Court regarding defreez* the accounts. Hon'ble High Court

has directed to dispose the rectification application and drop the

recovery proceedings (Copy of High Court order is enclosed as

AnnexureJ.

Q. Without granting any opportunity of being heard, Ld. Respondent vide

letter dated 02.O2.2018 dismissed the rectification application

"It is observed that it has been clearly stated in para 13.6 of the Order in

original t]lat "It i.s neither their submisston thst uA;F ampunt h,'s alao

been includ.ed in tle gross amounL nor theg haue fumi.shed before me ang

euidene tlnt theA haue paid VA?'. Accordingly, the order was passed'

Once all the evidences have been considered before passing the subject

Order in Original, the question of any error apparent on record do

arise"
..,

o

SEC' lit

D
\'\
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Aggrieved by the impugned order, which is contrary to facts' law and

evidence, apart from being contrary to a catena of judicial decisions and

beset with grave and incurable legal infirmities' the Appellant prefers this

appeal on the following grounds (which are alternate pleas and wittrout

prejudice to one another) amongst those to be urged at the time of hearing of

the appeal

Grounds ofAPPed

l.TheAppellantsubmitsthattheimpugnedorderisex-facieillegaland

untenable in law since the same is contrary to facts and judicial

decisions.

In Re: ReJectloa of Mlscellaneous Appllcatlon ls tovaltd

2. ApPe[ant submits that t]re impugned Order-in-Original was passed

Commissioner of Service Tax andvide Pata 13.2 stated that the"I find that

uarious flats haue been sold bg tle assessed to uanous a)stomers. Firstlg'

theassessedhndelceanteda,saleDeed'atsemi.finisledflatswas

transferred to the anstomer. Appropriate stamp dutg uns paid on sale

deed value. No seruie tax been demanded on the sale deed ualue in light

of Board Ciranlar dated 29.01.2oO9. Afier execution of sale deed' the

assessed lrrrs entered into another agreement with t?e anstomer for

completion of tle said Jlats and the seruie tax demand if confined to this

agreement"

3. From the above referred Para it is very clear t-hat the service tax is not

'Sale Deed value'. But the impugned order
o oo

sEC

applicable on the e

$



quanti&ing the demand included the amounts received towards 'Sale

Deeds' in taxable value. As there is a mistake apparent on record in as

much as including Sale Deed'value in the taxable value even though it

was stated as not taxable, Appellant has filed 'r '

rectification of Mistake (ROM) under Section 74 of Finance Act' 1994 on

Ll.O4.2Ol7 to rectiff the quantification'

4.Subsequently,theld.AdjudicatingauthorityvideletterdatedO2'O2'2O18

rejected the application made by the Appellant on the ground that "It is

obserued tlnt it luers been clearlg stated in Para 73'6 of the Order in

originaltly,Ltlti.sneithertleirsubmissionthatVATamounthasalsobeen

included in tle gross amount, nor tleg haue furnisled before me ang

euid.enetltottteghavepaidVAT.Accordingtg,theorderulaspassed.

once all thc euidences lwue been considered before pa.ssing tle stbject

Mer in Original, thc qtestton of any error appatent on record do not

t2

arise"

5. In this regard, Appellant submits that the ROM application was disposed

without considering the point for which the application was filed and the

sarne was evident from the fact that ROM apphcation waB filed to 8pr Ur6

order rectified to the extent of deducting the 'sale deed' value from

taxable value but not to get the deduction of VAT amounts from the

taxable value.

6. Appellant submits that the rejection order given by the authority has not

\,1\

4

,BAD :.i

at aII given any finding on the dedrrction of 'sale deed' value
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taxable tumover in the Order-in-Originaland this shows that the revenue

biased approach of the department' As the application was rejected in

revenue biased approach, the same is not valid and the same needs to be

set aside.

7. Appellant submits that with due respects, the impugned orderhas not

passed appropriately considering the narure of activity' the perspective of

the same, documents on record, the scope of agreement but creating its

own assumPtions, presumptions and surmises, ignoring the statutory

provisions. Supreme Court in the case of Oudh &qar Mills Limited u' UOI'

1978 (2) ELT 172 (SC/ has held that such orders are not sustainable

under the law.

tn re: The allegatlon ia SCN and the finding of funpugned OIO is that

Appellant has to pay servlce tax on the 'constructlon agreemente''

whlch has beea pald properly by Appellant' Therefore, the SCN needs to

be dropped o! thls ground ltself:

S.Appellantsubmitst}ratundoubtedlytheyaredischargingservicetaxon

construction agreements thereby paylng service tax on activity as

proposed by impugned SCN read with earlier SCN's and as confirmed

by the impugned OIO. Both SCN & OIO included the value of sale deeds

only at the time of quantiffing the demand' As seen from the operative

part of both SCN & OIO it is clear that it is only sole allegation of SCN

(Para 2l & trnding of OIO (Para 13'3) that construction agreements are

subject to service tax under the category of "works contract"' no

? $
-{

SEC'BAD

.o

allegation has been raised to demand service tax on the sale d

>
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In fact, as stated in Para 13'2 of the OIO, the Ld' Commissioner is in

agreement that the value of the sale deed is not a subject matter of

serrrice tax.

As stated in the background facts, the Appellant started paying service

tax on the value of "construction agreements" from July 2012 onwards'

Thereafter, the said taxes have been regularly paid' The details of the

taxes paid are also acknowledged in Para 4 of the SCN' On a pemsal of

theSCN,itisevidentthattheissueinthecurrentSCNsistherefore

limited to the aspect of quantification of demand' On a perusal of Para

4oftheSCNwhichquantifiest}redemand,itcanbeeasilyinferredthat

the demand is quantified based on statements submitted by the

Appellant. The said statements for the periods are enclosed as

a oo

SEC'BAD

Annexure

10. On going through the statements provided by the Appellant' it can be

seen that a detailed breakup of the amount received towards "sale

deeds", "construction agreements", bther taxable receipts' and 'other

non-taxable receipts' was provided.

I l. However, on going through the quantification of demand provided

throughannexuretotheSCN,itcanalsobeobservedthatthoughthe

allegation is to demand service tax on construction agreements' the

quantification is based on gross amounts mentioned above for all the

activities including arnounts receiveci towards the "sale deeds"'

t



12. It is therefore apparent that the SCN/order represents an error rn

quantifrcation of the demand' lt may be noted that the Appellant have

regularly and diligently discharged Service Tax on the value of

oconstruction agreements' after June 2012 onwards' The above is

explained through a comparative chart provided below:

13.TheAppellantsubmitthatoncet}reapparenterrorincalculationrs

ta}entoitslogicalconclusion,theentiredemandfailsandtherefore

there is no cause of any grievance by the department on tJlis ground'

15

lntend to lnc tho value of 'ralo deeds' However, whilelude

the demald, the OIO in Para l3'5 states that the

about the material cost, etc. $'as not submitted and

therefore tJ:e deduction cannot be granted'

15. Appellant submit that the above obs,ervation of the [d. commissioner is

fundamentallyincorrect.Appellanthadsubmitteddetailedbreakupflat

of tlte amounts attributable to tl're construction agreements and
OD

$

Ia re: The Order ls erroneous eloce lt doeg not conslder the

crrcutattons and documentatloa submltted ln resPotrse to the_scN:

14. As stated above, Appellant submit that both SCN and OIO do not

quantiffing

information

IJ
\,
!r

r SCNAsellentrAAsPartlculars t4 42,58 486l4 48645 85Gross Recei
ss: Deductions l3 26651 90Deed Value

1 7 6004451,55,789AT, Registration
duty and other non

charges,

recel ts

stamP
taxable

13 98,40 88642,39 43tble amount
5 35459 3616 95 7724Oo/obatement 69 13 ,JJ2 09 59712.360/oervice Tax

0Paid
69 13 733

3 82 643
1 76 o46alance Demand

wlse

SEC'BA:)

.j

.'.)'
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those attributable towards sale deeds vide their letter dated 

-' 

In

fact, in Pata 4.1 of the OIO, there is a reference to this submission

made bY APPellant.

16. Appellant therefore submit that the contents of tJlis letter can be taken

cognizance of and the service tax demand be quantified correctly' Since

a substantial component of the demand is on account of the value

attributable towards the sale deed value, Appellant crave leave to

provide as Annexure "-", the flat wise details of ttre sale deed value

along with the amounts attributable during the disputed period'

17. From the above documentatiorr, it is more than evident that the value

attributable towards the sale deed cannot be included in the value of

taxable services and tl.e demand needs to be dropped on this ground

18. Appellant further submit that similar to the exclusion on account of

saledeedvalue,tlrevalueattributabletostatutorytaxeslikeservice

tax,stamPduty,etcneedtobereduced.Thedetailedflatwiseamounts

are provided as Annexure 
-

19. Appellant submits that once the above deductions are providod to

Appellant, then there is no further service tax remain unpaid (in fact

excess paid bY the aPPellant).

20.SinceboththeSCNandoloagreeontheprinciplet}ratservicetax

cannot be demanded on the value attributable to sale deeds' Appellant

rits of the sai
a OD

SEC'BAD

\$

)'

---- 1.: t,
,. 
. ',:|j

.5

are not making detailed grounds on the legal me
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Notwithstanding the above, Appellant reserve their right to make

additional arguments as felt necessary on this aspect of service tax on

value of "sale deeds" if it is ultimately held that the OIO in principle

demands tax on the value of usale deeds"

21. Further Appellant submits that impugrred order vide Para 13'6 alleges

that othe demand of service tax has been made after excluding sale deed

value". In this regard Appellant submits that tJle same is not factually

correct in as much as the gross receiPt considered by impugned SCN as

wellasorderi.e.Rs'14,42,58,486isa]soinclusiveofSa]edeedvalue'

The detailed calculation is enclosed as annexure-'

In Re: Interect alrd Peaaltlesare not payable/lnpoeable:

22.Withoutprejudicetot}reforegoing,AppellantSubmitst]ratwhenserrrice

taxitselfisnotpayable,thequestionofinterestdoesnotarise.

Appellant further submits that it is a natural corollary that when the

principal is not payable there can be no question of paying any interest

asheldbytheSupremeCourtinPrathibaProcessorsVs.Uol'1996

(88)ELr 12 (sc).

23. Without prejudice to the foregoing, Appellant submits that penalty ls

proposedunderSectionTT.However,theorderhasnotprovidedany

reasons as to why how penalty is applicable under section 77 of the

FinanceAct,lgg4.Further,theAppellantisalreadyregisteredunder

seryice tax under works contract service and frling returns regularly to

mentioned u ection
() OD

\s

SEC'BAD >

t

the department. Accordingly, penal provisions
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77 ofFrnance Act, 1994 is not applicable for the present case' As the

subject order has not considered these essential aspects' t-he

proposition of leqling penalty under section 77 is not sustainable and

requires to be dropped. Reliance is placed on M/s Creative Hotels frt'

Ltd. Vs CCE, Mumbai (2007\ (61 S.T'R (Tri-Mumbai) and M/s Jewel

Hotels kt Limited Vs CCE, Mumbai-l (2007) (6) S'T'R 240 (Tri-

Mumbai)

24.Theimpugrredorderhasreliedonthefollowingcaselawsforimposition

of penalty

2OO7 16) S.T. R. 32 (Tri. -Kolkata) -CCE., Kolkata- 1 Versus Guardian

Leisure Planners Pvt. Ltd.

2OO5 (l8S) E.L.T.445 (Tri,-Chennai)-Trans (India) Shipping Pvt'

Ltd. Versus CCE., Chennai-l

2006 (1) S.T.R. 32O (Tri.-Del.)-Spic & Span Security & Allied

Service 0) P. Ltd. Versus C.C.E, New Delhi

I

11

111

25. In tl.is regard, Appellant submits that in the above referred case laws

no reasonable cause has been shown with respect to non- compliance

with the law by the assessee. wher.eas in the instant ease the foitqu4ng

aspects reflects the compliance made by the Appellant with the law

i. There is no suppression of facts from the department i'e' all the

amounts are disclosed in statutory returns and Books of

Accounts

Appellant has cooperated with the department as when
r.J CjD

!l SEC'BAD

11

called for

g
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Therefore, the reliance of impugned order on the said case laws is of no

use and needs to be set aside

26.TheAppellantsubmitst}ratimpositionofpenaltyisnotanautomatic

consequence on failure to pay duty hence the confirmation of penalty by

the impugned order requires to be set aside'

27. Tire Appellant submits that they are under bonafrde belief that the

amounts received towards sale deeds are not subjected to service tax- It

settled position of the law that if the Appellant is under bonafide belief

as regards to non-taxability imposition of the penaltie s are not

warranted. In this regard wishes to rely on the following judicial

pronouncements.

> CCE-II Vs Nita Textiles & Industries 2OL3 (295l. E'L'T 199 (Guj)

> CCE, Bangalore-Il Vs ITC Limited 2O1O (2571 E.L.T 51a (Kar)

D larsen & Toubro Ltd Vs CCE., Pune-ll 2OOZ (211) E'L'T 513

(s.c)

) Centre For Development Of Advanced Computing Vs CCE' Pune

2OO2 lL4rl E.L.T 6 (S.C).

Benefrt under Section 8O should be extended

28. Appellant submits that there is bona fide litigation going on and issue

was also debatable which itself can be considered as reasonable cause

for failure to pay service tax. Accordingly waiver of penalty under

Section can be made. In this regard reliance is placed on C.C.E., &Cus.'

Damaa v. PSL Corroslon Control Servlcee Ltd 2011 l23l S.T.R. 116
;:oD

n

o

;-_ --

(cuj.l
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29. Appellant submits that as explained in above Para's they are not paying

service tax on bonafide belief that same was not liable to be paid in view

of

a. Exclusion part of service definition given under section 658(a4) of

Finance Act, 1994 in as much specihcally excluding the sale of

immovable property from levy of service tax.

b. Activity performed till the execution of sale deed is in the nature

of self senrice and not liable for service tax.

c. Activity of construction undertaken by the developer would be

works contract only from the stage the developer enters into a

contract with the flat purchaser and not prior to that.

d. Earlier orders confirming service tax on the value of construction

agreement.

30, The Appellant submits that they have established the reasonable cause

for the non-payment of service tax. Since the Appellant explained the

reasonable cause for the nonpayment of the service tax penalty

imposition of the penalty is not sustainable. In this regard we wish to

rely on Commissioner of Service Tax, Bangalore Vs Motor World 2012

(27) S.T.R 225 (Karl.

31. The Appellant craves leave to alter, add to and/or amond the aloreeatd'

32. The Appellant wishes to be heard in person before passing any order in

this regard.

o OD

Slgaature of the Ap
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PRAY'ER

Wherefore it is praYed that

a. The set asidethe impugned order to the extent aggrieved;

b. To hold t].at ttre rejection of the Miscellaneous Application is not valid;

c. To hold that the service tax has been paid on the value of the

construction agreement as alleged in the SCN and there is no further tax

remain unpaid;

d. To hold that value of 'sale deed' not liable for service tax;

e. To hold that Interest and penalty are not payable/imposable;

f. To hold that Appellant is eligible for the benefit of waiver of the penalty

underSection 80 ofthe Finance Act, 1994;

g. Any other consequential relief; ooo

Appellant t)

VERIFICATIOIY

Sni&vi QddY .po,,t6'.,
ofM /s. Greenwood Estates,

the Appellants herein do declare that what is stated above is true to the best

of our information and belief.

Verified today ]d5ay of March 2018

Place: Hyderabad Appellant

sEc BAO

I,

\s,

ooo

1.":,
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DE'CLARA.TIOIT

l/We, C*-1.^, Fa[l"".. of Appellant, do

hereby declare that subject matter not previously filed or pending before any

other legal forum including Hon'ble High Courts/Supreme Court.

The Appellant further declare that they have not previously filed any appeal,

writ petition or suit regarding the impugned order, before any court or any

other authority or any other Bench of the Tribunal."

Declared today the _day of March 2018 at Hyderabad o OD

UI >.tljC'?,ADSE

{}
Appellant
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ff
at OF BI'ILDIITG

4
Sub: Appeal agslilt thc order of the Coamlcllone r of Central Tax la Otder-Io-

I{o. EYD-SIIT -COM-144-16-17 dated 15.12.2016
of M/s. Greeawood Bstates'(

Appellant,hereby au and appoint Hiregalge & Associates, Chartered

Accountants, Hyderabad or their partners and qualified stall who are authorized to

act as an authorized rePresentative under the relevant provisions of the law, to do

in the above proceedings from time to timeA.
To Sub-delegate all or any of the aforesaid powers to anY other

all or any of the following acts: -
-. Ti act, appear and plead in the above noted proceedings before the above

authorities o, ,rry otir", authorities before whom the same may be posted or

heard and to file and take back documents'
o To sigrr, file veri& and present pleadings, applications, 

- 
appeals.' cross-

objecions, revision, restoiation, withdrawal and compromise applications'

r"ili"", objections and afidavits etc., as may be deemed necessary or proper

a

representative and I/We do hereby agree to rati-ff and confirm acts done bY

our above authorised representative or his substitute in t].e matter
ODBv/our own acts as if done by me/us for all intents and PurPoses. o

This authorization will remain in force till it is duly revoked by me/us' z 'i"A, \
IJ S

v
1Executed this 

-d' 
day of March 2078 at Hyderabad

Slgaature

I the undersigned partner of M/s Hiregange & Associates, Chartered Accountants,

do hereby declare that the said M/s Hiregange & Associates is a registered firm of

chartered Accountants and all its partners are chartered Accountants holding

certi.ficate of practice and duly qua,Iifred to represent in above proceedings under

Section 35Q of the central Excises Act, 1944.1accept the above said appointment

on behalf of M/s Hiregange & Associates. The firm will represent through any one

or Elore of its partners or staff members who are qualifred to represent before the

above authorities.
Dated: 

-.O3.2018Addrerg for rcrvlce:
Elregarge & Arsoclater, For Elregange & Alsoclates
Chrrterod Accouatants ChErtered Accouatantr
'Baehccr Vllb',
E.No:8-2 26AlllL6lB,
2ad Eloor, Srlalketea ColonY'
R. Ifo. 3, BaaJara Elllc, Ventata Prasad P
Eyderabad - SOO Og+ Partaer lM. I{o. 2365581
I 

-partner/ 
Employee /Associate of M/s. Hiregange & Associates duly qualifred to

represenl in above proceedings in terms of the relevant law, also accept tJre above

said au thorization and tment.
Sl lfo. Ifaoe Quallf,catloa Mem./Rotl I{o. Slgaature
o1 Sudhlr V. S. CA 219109
02 Letshno- Kumer K CA 241726

I,


