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ORDER tN OR|G|NAL NO.44l2010 (Service Tax)
(Passed by Shrl. G.SREE HARSHA, Addiflonal Commtssloner, Service Tax)
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PREAMBLEl. . ftS qqlq + mq ft ts 41ft 61 qrft fu.qr trqr {€ sft h{ Tq * fi qrfrt rhis
copy is granted free ofcharge for the private use ofthe person to whom it is issued.2. lit fr 1k fro Brftftqq. 1ee4 t aril,td ETrr 85 dairftrd t gsscrftd *. gq y6rt
srq BiltsI Bdq t fu-drs gllter fr srk * so k{ * rftm uEa (.tffo, g@If,q ;Tqidq
7 d ild. \rd.ff. €tsqq ts qrltcqm t{(rsK 5oo oo4 i6} srrt srqd r$ a.r n-mrt r

Under Sec.85 of the Finance Act, 1994, as arnended, any person a=ggrieved by this
order can prefer an appeal within three months from the date Li communication of such
order/decision to the Commissioner (Appeals), Hqrs., Office, 7s floor, L.B.Stadium
Road, Basheerbagh, Hyderabad - 500 004.
3:. yI sr * i offi o{rgffi (qq-O 61 fr wffi erfl-s qr{ q(.fl-l t A ,ft( {q-6
cf-s fuIfi-d v-oft *; erSen d srfr qBC 

r

An appeal under Sec.85 to the Commissioner (Appeals) shall be made in form ST-
4 and shall be verified in the prescribed manner.4. g{r.A-4 sr{ { d.r{,3rQd srjfrfr;t vqa ff qrft ulBc dn scd sru Brr trq
qr efltu * frss.rrfi-d d w rft €r snfr q qfr rt w.r d qrft qBC;

The form of appeal in Form No: ST-4 shall be filet! in duplicate and shall be
accompanied by a copy ofthe decision or the or<ter appeale<! against.5. orftf, c{ Sk fr{ Nq qr,:ntn * fuw.:rea fr or rA * ss,sfltn fr sh c{

fi v5fra gu +,:rqrilft b6z dnrc ori qrBq 
r

- _ The appeal as well as the copy ofthe decision or order appealed against must be allixed
with court fee stamp of the appropriate amount.

Sub : Service Tax - Works Contraci Services - t\ills. Alpine Eslales - Non paym6nt of
Service tax on taxable sorvices rendercd - Show cause Notice _ Reg. 

'

O.ILNo.E2l2010-Adjn.ST Dt:15.10.2010

M/s. Alpine Estates, 54-187/3 & 4, I Floor, MG Road, Secunderabad _ SOO OO3 lhere_
in-after refened to as 'the service provide// ,the assessee,] were engaged in providing works
contracl service. M/s. Alpine Eslates is a registered partnership lim and got themselves
registered wilh department on 29-2-2OOB for payment of service lax wilh STC No.
AANFA5250FSTOO1.

On gathering intelligenca that trivs. Alpina Estates, though registered with the
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service tax deparlment were not discharging the service tax liability properly and also not filing

the required retums, investigalion was laken up by the department and Summons dated

13.1.2010 for submission of relevant record ,/documenls / informalion were issued to lhem. On

verification of records submitted by lhe assessee, it was found that M/s. Alpino Estat8s have

undertaken a single venture by name Mey Flowor Helghts located at PNo. 3-3-2711, Mallapur

Old villago, Uppal Mandal, RR District, and received amounts from cuslomers from May, 2007

lo Oecember 2009 towards sale of apartment along with undivided portion of land and

agreement lor consthJdion. ln the said venlure, in respect of 'l02 apartments they have entered

into sal6 deed and agreement for construclion with their customers. Till March 2010 they have

not filed lhe ST3 retums wilh tha dgpartment. However, they hav6 submitted the copies of the

ST3 relurns prepared for the periods October, 2007 to March 2008, April, 2008 to September,

2008 which were nol acknowledged by the department, along with the copies of the challans

consisling of payments of Rs. 51,05,147l: including Rs. 22,9'10/- oth6r receipls. lt is found that

in respect of 102 houses they havB entered into sale deed and agreements for construction

from May, 2OO7 to December, 2009. They paid service lax of Rs.50,82,237^ on raceipts against

said agreements of construclion for the period from May, 2007 to December, 2008 under Works

Contracl sgrvice, availing the option under Rule 3('l) of th6 Works Contracl (Composition

Scheme for Paymsnl of Ssrvice Tax) Rules, 2007. lt is found that they have stopped payment of

Service Tax on receipts from 1-1-2009 by misinterpreting lhe clarification of the Board vide

circular No. '108/022009 - ST dated 29b January 2009.

3. Statement of Sri. A. Shanker Reddy, Deputy General Manager (Admn.)

authorized representative of tvus. Alpine Estates on 1.2.2010 under Section '14 of the Central

Excise Act,1944 made applicable to Servic,e Tax vide Section 83 of the Finance Act,1994, was

recorded, wherein Sri. Reddy, inleralia, stated that the aclivitaes undertaken by the company

wero providing ssrvices of conslruc{ion of Residantial Complexes and they purchasad th6 land

under sale deed and construcled the residential complexes and initialty, they collect the

amounls against booking form/agraament of sale. Further, stated that at the lime of registration

of the propeny, the amount received till then will be allocated lowards Sale Deed and

Agreement of conslruction and service tax on amounts received against Agraement of

construction portion up to registralion was remitted immediately aflor the date of agreement and

lhe service tax on remaining portion of the amounts towards Agreement of construction is paid

on receipt basis. Further, stated thal the agreement of sale constitutes the total amount of the
land / semi tinish€d flat with undivided share of land and the value of construclion and the sale

deed conslitutes a condition to gb for conslruction with the builder and accordingly, the
construclion agreemenl would also be entered immediately on the same dale of sale deed and
that the process was in the way of sale of the construcled unit as per lhe agreement of sale but
possession was given in two phases one is land / semifinished flat with undivided share of land
and other one was completed unit and this was commonly adopted procedure as required for
getting loans from the banks. Further, stated that services to a residential unit / complex which
is a parl of a residential complex, falls under the exclusion clause in the definition of residential
compl6x and that they have stopped collection and payment of service from 1-'l-2009 in the light
of lhe clarilication of the Board vide circular No. .|O8/O2,2OO9 - ST dated 296 January 2OOg.

As per the exclusion provided in Sec 65(91a) of the Service Tax Act, the
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residentiar comprex does not incrude a comprex which is construcred by a person directy
engaging any other person for designing or pranning of the rayout, and the construction of such
complex is intended for personal use as residence by such person. lt is tu,lher clarified in paraj of lhe Circular No. IOBoZ|2OO| - Sf, dated 296 January 2OO9 that if the uttimate owner
enters into a contract for construction of a r.3rdonuer compror with a promoter / buirder /
developer, who himself provides service of design, planning and construction; and afler such
construction th6 urtimate owner receives such property for his pefsonar use, then such activity is
not liable to service tax. Therefore, as per the excrusion crause and the crarirication mentioned
above, if a builder/promoter/developer conslructing enlire complex for a single person for
personal use as residence by such person would not be subjocted lo servica tax. Normally, a
builder/promoter/deveroper consrructs residentiar comprex consisting number of residentiar units
and sells thos6 units to different cuslomers. So, in such cases the construction of complex is not
meant tor one individuar enrity. Therefore, as the whore comprex is not constructed for singre
person the exclusion provided in sec 65(91a) of the s.rvice Tax Act is not appricabre . Further,
the buildar/promoter/deveroper normaly enters into construction / compretion agreements after
execution of sale deed. Ti[ the execution of sar6 deed tha property remains in rhe name of the
builder/promoter/developer and services rendered thereto ara self services. Moreover, stamp
duty will be paid on the varue consideration shown in ths sare deed. Therefore there is no revy
of service Tax on lhe services rendered till sale deod i.e., on the value consideration shown in
the sale deed. But, no stamp duty will be paid on the agreemenls / contracls against which they
render services to the customer afler execution of sare deeds. There exists service provider and
service recipi€nt rerationship between tho buirder/promoter/deveroper and the customer.
Therefore, such services against agreements for construction invariably attract service tax
under Section 65('1os(zzzza)) of the Finance Acl, 1994.

5. As per the delinition of'Residential Complex" provided under Section 6S(91a) of
the Finance Act, 1994, it constilutes any on6 or moro of tacilities or services such as park, lift,
parking space, community hall, common water supply or effluent treatment system. The subiect
ventures of l!l/s. Grandeur Homes (P) Ltd qualifies lo b€ a residential complex as it contains
more than 12 residential units with common area and common facilities like common water
suppty, etc., and the layouts were approved by HUOA vide permit No. 14013/p4/pt9/FU2OO6

dated 23-3-2007 . As seen from the records submitted, the assesses have entered into 1) a sale

deed for sale ot undivided portion of tand togetherwith s€mi tinished portion of the flat and 2) an

agreement for construclion, with their customers. On execution of the sale deed, the right in a
property got transferred to the customer, hence the construction service rendered by the
assesses thereafter to their customers under agreement of construction are taxable under
service tax as there exists service provider and service recipient relationship between them. As
there involved transfer of property in goods, it appears that the services rendered by them after
execution of sale deed against agreements of construclion are taxable services under works
contrac{ service.

6. As, M/s. Alpine Estates, have not fumished lhe month wise particulars of
amounts received exclusively on agreements for construclion, tho tax liability has been arrived

at on the basis of soft copies of the books of accounts provided by iius. Alpine Estates. ll is

arrived at that they have collected an amount of R3.7,54,94,S86f against agreements of
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construction during the period from January 2009 to Oecember 20Og and are liable to pay

service tax inc,uding Education cess and Secondary & Higher education cess of Rs. 31,10,377l-

and the intarest at appropriate ratds under works contract service respectively. The details of

amounts collected, sorvice tax liability are as detailed in the Annsxura to this Notice.

7. M/s Alpine Estates are well aware of the provisions and of liability of Service tax

on recaipts as a result of these agreemenls for Construction and have not assessed and paid

service tax properly by suppression of facts and convaned lhe provisions of Section 68 of the

Finance Act, 1994 with an intention to evade paymant of tax. They have intentionally not filed

tha r€tums and produced the particulars. Further, they misinterpreted the definition of the works

contracl service with an intention lo evade payment of Service Tax. All the facts have come to
light only after tha department has taken up the investigation. Hence, the service tax payable by

M/s. Alpine Estates appears to be recoverable under Sub Sacuon (l) of Soc on 73 ot tho
Flnanc. Acg '1004.

L From the foregoing it appaars that M/s. Alpina Estates, 5-4-187/3 & 4, lt Ftoor,

MG Road' socunderabad - 500 003 have conrravened the provisions of section 68 of the
Financs Act, 1994 read with Rure 6 of the service Tax Rulos, i9g4 in as much as they have nor
paid the appropriate amount of servica lax on lhe valua of taxable servicrs and section 70 of
tho Finance Acl, 1994 read with Rule 7 of the Servica Tax Rules, 1994 in as much as they hav6
not tiled statutory R'etums for the taxable services rendered and also did not truly and conecfly
assess lhe tax due on the services provided by them and arso did not discrose the rerevant
details / information, with an intent to evade payment of service tax and are liable for r€covery
under proviso to the section 73(1) of the Finance Act, .1994 and thereby have rendered
thamselves liable for penal action under S€ction 76, 77 and 78 of the Finance Act,.l gg4

9. Thus, iUs. Alpine Estates, 5-4-187/3 & 4, ll Floor, MG Road, Secunderabad _
500 003, wero r6quired to show cause in O.R.No. 82/2010-ST, as to why;

an amount of R3. 30,19,783/- towards Service tax, Rs. 60,396/_ towards Education
Cess and RB. 30,198r- towards Secondary & Higher Education Cess ( a total amount
of Rs. 31,10,377-) should not be demanded on lhe works contract servico und6r the
Sub Section 1 of the Saction 73 of the Finance Act, .1994 for the period from January
2009 to December 2009 as shown in the Annexure attached to the Notice.

(iD interesl is not payable by them on ths amount demanded at (i) above and atso on lhe
delay€d payments made during the period from January, 2OOg to December 2oog,
under the Section 75 of the Finance Act,1994

Penalty should not be imposed on them under Section 76 of the Finance Act, 1994
for their failure to pay service tax in accordance with the provisions of section 6g or
the rules made under Chapter V of th€ Finance Act 1994.

(i)

(iiD
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Penalty should not be imposed on them und€r Section 77 of the Finance Act, 1994
for the contravention of Rures and provisions of tho Finance Act, 1994 for which no
penalty is sp€ciried else whare.

Penalty shourd not be imposed on them under section 7g of the Finance Act, 1994
for suppression of valua of service tax and contravention of provisions of Chapter V
of the Finance Act or the rules made there under, with intent to evade paymont of
service lax.

(v)

and that

as under:

a

tho transaction with the customer was in two folds

b

Assesses sold tho undivided share of land along with the
constructed residential unit to the customer.

Subsequently the custom6r/owner ol thB land along with the
built up unit gets the construction done by the assosses.

semt-

semi-

and in respect of the first fold there is no construction seryica provided by th6 assesses to their
cuslomer as there is no distinct service provider and rec.iver and therefore there is no service
tax on the same and the same was not disputed by the departmenr as wal and thar in respect of
the second fold of tha transaction there was arways a doubt regarding the appricabirity of service
tax as the definition of residentiar comprex mentioned in section 65((9.1a) states that where such
a complex is for personal use then no service tax is payable and that although fh6re
was no liability the entire amount of service tax was paid oul of doubt
and the same was later clarified in the recent circular nos.
108/022009 -ST dated 29.02.2009, F. No. B1/6/2OO'TRU, dated 27-7-2OOS, F. No.

33235/200erRU, dated 1{-2006 and the entire amount of service tax is erigible for refund.

10.1 They further submitted that nonlaxability of the construction provided for an
individual customer intended for his personal use was cladfied by TRU vide
its letter dated F. No. B'I/6/2005-TRU, dated 27-7-2OOS during the introduction of tho levy,

therefore the service tax is not payable on such consideration from abinilo. That the board in

between had clarified in an indicativa mannar rhat lhe pe*onal usa of a residential complax is

not liable for service tax in the circutar F. No. 332,3s/2oosrRu dated i-&2006 and that Board
Circular No. 108/22009-5.T., datad 29-.t-2009 stales that the construction for personal use of
the customer falls within the ambit of exclusion portion of the definition of the ,,residential

complex" as defined u/s 65(91a) ot the Finance Act, .1994 and accordingly no service tax is
payable on such lransaction and that with the above exclusion, no service lax is payable at all
for the consideration pertaining to construction service provided for
ils customer and accordingly the SCN is void abinitio.

1o.2 They further submitted lhat the department has concruded that if the entire comprex is
pul to personal use by a single person, then it is excludod, The circular or the definition does not
give any meaning as to personal use by a single person. ln fact it is very clear that the very
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reason for issuance of the circular is to clarify the applicability of residential unit and not the

residential complex and that when lhe levy do€s not exisl, then payment of penalty does nol

arise and hence the SCN has to be set aside.

10.4 They further submitted that th6 assess$ would be eligible for CENVAT credit on the

input services and capital goods used and hence the liability shall be reduced to that extent and

that lhe SCN has not considered this and has demanded the enlire seNice lax.

'10.5 They further submitted that assuming that the service tax is payablo as per the SCN,

that they have not collected the service lax amount being demanded in the sub.iect SCN and

therafore the amount received should be considered as cum{ax in

terms of Explanation lo Section 67 of lhe Finance Ac1, 'l gg4 and the

service tax has to be re-comput6d giving the assesses the benefit of cum-

tax.

10.6 Further submitted that it is a natural corollary that when the
principal is not payable there can be no question of paying any interest

as held by the Hon'ble Supreme Court in Prathiba processors Vs. UOl, i9g6 (BS)

ELT 12 (SC).

1o.7 Further submitted that service tax liability on the builders till date has not been sel ed
and there is full of confusion and that it is a set ed proposition of law that when the assessee
acts with a bonafide belief especially when there was doubt as to statute also the law being new
and not yet understood by the common public, there can't be lntention of evasion and penalty

can't be lavied and cited the following decisions of Hon'ble Supreme Court:
i). Hindustan Steet Ltd V State of Orissa - 1978(2) ELT(J159) (SC)

ii). Akbar Badruddin Jaiwani v coflecror - 1990(47) ELT(161)(sc)
iii). Tamil Nadu Housing Board V Colector - 1990(74)ELT(g)(SC)

10.8 Further submitted rhat thsre is no alegation as to any intention to evade th6 paymenr of
service tax setting out any positive act of th; Appellant and therefore any action proposed in
the SCN that is invokable , for lhe reason of fraud, willful mis_stalement,
collusion or suppression of facts, or contravention ofany of the provisions of th6 Excise Act
or lhe rules made there under wilh intenrion ro ovade payment of dury, is not sustarnabre and
penalty under section 78 is not sustainabre and praced retiance on the foflowing decisions:

a.Cosmic Dye Chemicat v. CCE, 1995 (75) ELT 72,t (SC)
b.T.N.Dadha Pharmaceuticats v.CCE,2OO3(152)ELT2S1 (SC)

c.Tamil Nadu Housing Board v. CCE, 1994 (74) ELT 9 (SC)

d. Padmini Products v. CCE, 19B9(43)ELT 195 (SC)
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e. Pahwa Chemicats pvt. Ltd. v. CCE, 2OO5 (189) ELT 257 (SC)
f.Gopat Zarda Udyog v. CCE, 2005 (tOA) ELT ZSt (SC)
g.Kotety cum tndustries v. CCE, 2OO5 (tS3) ELT 440 (r)

10 9 Further submitted that untir rhere was no crarity on the appricabirity of service tax the
amounts were correctad and paid properry by the assesses. rt was onry on issue of a crarification
by the department vide the circurar 1os/oz2oog ibid that tho assesses stopped making service
lax payments as it was of the bonaride berief that there was no service tax riabirity. There was
never an intention to evade payment of service tax by the aasesses. Hence the penalty unde,
section 78 is not reviabre in the instant case. on rhe other hand it was not practicabre for
collection of seMce tax from the customer as th6 same was denied by the customer.

10 '10 Further submitted that when there was a confusion prevarent as to the reviabirity and the
mala fide not estabrished by the department, it wourd be a fit case for waiver of penarty as herd
by various tribunals as under.

i). The Financiers Vs CCE, Jaipur- 2OOO (OO9) STR 0136 Tri-Det.
ii). Vipul Motors (P) Lrd Vs CCE, Jaipur-t -2OOB (0O9) STR 0220 Tri_Det.

iii). Commissioner of Service Tax, Daman Vs Megha Cement Depot _ ZOO9 (OlS) STR
0179- Tri-Ahmd.

10 11 Fudher submitted thal penalties under sections 76 and 7g are mutually exclusiv. and
both the penalties can't be imposed simurtaneousry and praced reriance on the folowing
decisions :

i). Opus Media and Entertainment Vs CCE, Jaipur - 2007 (B) STR 368 Cf)
ii). The Financers Vs CCE, Jaipur - 2OO7 (S) STR 7 m.

1'1. Personal hearing was held on i0.O8.2OlO, wherein Shri. V.S.Sudhir, Chartered
Accountant and Shri. Shanker Reddy, DGM (Admn.), t\,Us Alpine Estates have appeared and
reiterated the submissions made in their reply and requested to drop proceedings initiated in the
notice and further stressed that the agreement'bf construclion is meant for completion of a
residential unit but not the complex per se.

DISCUSSIONS AND FINDINGS :

12. I have carefully gone through the case records and tho submissions made by the
rotainers of the assssses vide reply dt: Nil and submissions made during th6 personal hearing

held on 10.08.2010. I observe that M/s. Alpine Estates, was registered wilh department on

29.02.2008 under STC No. AANFA5250FST001. l/Us. Atpine Estates have und6r taken a
venture, namely May Flower Heights tocated at p.No.3-3-27l1, Mallapur Old Village, Uppat

Mandal, RR District, and have entered into sale deed, and agreement for construction with their
customers in respect of 102 apartments. Till March 2010 they have not tiled the ST3 retums
with the department. However, they have submitted lhe copies of the ST3 returns prepared for
the periods October, 2007 to March 2008, April, 2008 to September, 2OO8 wtrich were not

acknowledged by the department, along with th6 copies ot the challans consisting of payments

of Rs. 51,05,147l- including Rs. 22,9104 other receipts. lt is found that in respecl of 102 houses

Page 7 of 12



zt Jo 8 aSed

:-'u!aJ€tlfir
pe4uoc e sugeu .palrcc s)rJor4 ?snpr+.gns slrt, lo sasodrnd eq fi! -' uolpueldxJ

'sw9p pue s,€uunl'se6puq 'spuwet yodsue4 'slefiva 'suodne

'speoJ lo padsal u puluoc $lJolA bupnpxe 'p?4uoo s,lJoti e lo wl|f],}oxo eq ot uo\epJ

u! uosted Jeqp ius iq'uosed iue ol pep!^ord eq ot )o p€p!^oJd st^les iue sueeu pe4uoc

stlJo4 Jepun .eJl,',es er/,exa - t66 ! 'pv ecueulJ eql lo ((erzz)go r)99 uolpes Jed sv ! tt

IS-0 I 0Zllt'oN IEurEyg-u1-rePrg
JS U[pv-oI0z/28'oN'u o

'ua$ls UewBe4 Uengle Jo Alddns rcrpm uowwoo , eq
illunwwoc 'sceds dutrltpd ,U!l ,tUed ss r/grrs segrruss Jo seu cel lo ou ro euo iue (!!!)

pus :eeJe uourwog e (!!)

sllun leltueplsa/ e^I€hld u9qt alout 6u!^eq 's6ut nq Jo autpryq e ()
- lo autslJduoc xoldutoc Aue

sueew xaldwoC p uepseA",t66! lcv aoueutj eql to (e!6)99 uorl€S Jed sV .Z.rl

:spefgd (Cd3)
autuotsstwuo, Jo uollcnr$uoo pue luaueJncord ,6uueou6ue 1upnpu slceto]d le\uJq (e)

Jo :p) pus (q) ot uoltepJ u ,sectNes

Jelw6 to lo uol/3tols€-] Jo uole6oust ,uote.retle ,JledeJ ,seelNss bu lslutJ pue uoltelduoc (p)

)o :loalsalt Usd B Jo xelduJoc lslJuap/6,al fiieu s lo uollr,ru]FuoJ (c)

n :iJpnpu! to sslowwoc lo sesodfid eqt Jol fiUewyd
'Vnpuoc )o eulre/dld a lo Jo 'loeJaq Ued e Jo alnlcru$ l!^!c e Jo 1utpllnq , eu e lo uot)srulsuoc (q)

JO

:stols^op Jo sgsaa.,rBJs odBese ell tro@pcse pue l!!t ,6u!!oord Epa Jo iutJootd ottJ,uoltr,psu!
punos 'uolrepsu! puueqt ')po$ ptsw toeqs pue ryortr pnp ,\tohl odd pejr/u dupnput
buluolypuoc4e n uollF,lltue^ '6qeeq 'sr,nl lo Wdsu8./l Jo! suolt9ll1lsu! )eqp ro 6uiel ueJp
'6uqwnd 's"st^op uoJteep pue pr!4xep lo uolp e$u! ,esbuotllo Jo pepcyqs!-oJd latli6,tlt$

'sa]/llotuF Jo yewdtnbe 'fueuqJquJ 'tued lo uo\e etsu! .to auluolssltuwoc 'trcgcen (e)

-'lno duiueJ lo sosodJnd eqt )o! st lczJluoc qens fu)

pue 'spoo6 lo e,€s

se xq ol epgtLal s pequoc tlcns lo uolncaxe eql u! pe{o^u! spoob u lyedotd p nlsuetl (t)

'3c!rues pe4uoc suoMJepun '6ooz,cao ol6ooz,uBf uJo4 pou6d aql6ugnp uorprulsuos

JO sluausaJoe lsuP6B pa lsJeJ lunourP eql 6u!eq ,989't6',t9'.z su uo xel eJruas 
^ed 

ol

alqet eJe 'solels3 suldy s/W Jetllaql\ aprcop ol s! eu oleq snss! gql 'snql '600Z JaqusJeq

ol 600Z fuenu?f uroJl polad aql 6uunp uoltrulsuog lo spauJaeloe tsuteoe 1989't6't9't
'sU lo lunouJe up le pe ule sr 'satelsf audlv s/Vrl 

^q 
Fpl^oJd slunoDe Jo slooq eql

lo serdo3 Uos lo srseq eql uo 'surEs gtll'uolprulsuoC tol slueueeloB uo 
^le^lsnpxe 

ps^lefa.l

slunouJE ,o sl?lncrupd ss!/$ tlluotx eql peqsluJnl lou a^eq salels3 auldlv s/y{ sV 0t

'/OOZ 'salnu (xsl sc!ruas

lo luauJled rcl auJaqcg uoqllsoduloS) peltuoC slloM eql p (!)e elnu Jepun uolldo 3ql 6u!lle^e

'sol^les pprluoc sruoM .lapun SoOZ 'Jaqueoeo ol ZOOZ 'IEyI tllo4 poued eql Jol uolprulsuoe lo

sluauJeeJoP plBs lsuleEe sldlsoeJ uo rl€e'zs'og su Jo xsl sJl^.lss plEd 
^eql 

600z lequ,a3eo

ol /OOZ 'Ien uo4 uolprulsuoe Jol suauie3j6e pue peep alPs olul peJelue aneq 
'(eql



O.R.No.8Z0l0_Adjn.ST

. Order_in-Original No.44/2OIO-ST

located within the premises and the layout ol such prBmrses rs approved by an authory under
any law for the time being in force, but does nd include a cdnplex which is construclad by a
person directly engaging any other person for designing or planning ol the layoua, and the
conslruction of such complex is inlended for personal uso as residance by such person.

15. I observe in the inslanl case, that the venture, namely ilay Flower Heights located at
PNo. 3-3.2711, Maflapur Old vi age, Uppal Mandal, RR District, quatify ro be ctassified under
'residential complexes' by virtue of the following fack :

i). buildings having more than twelve residential units
ii). having common area

iii). having common facilities like common water supply etc.
iv). having layouts approved by HUDA vide permit No. j4013/p4lplg/H/2006,

23.03.2007 .

16. I find as per the repry, which the transaclion with the customer in such ventures were in
two folds as under

a. Sale of undivided share of land along with the semi-
conslructed residential unit lo the cuslomer.

b. Subsequently the customer/ownBr of th6 land along r.yith the semi-
built up unit gets the conslruction done by the notice, under agreement of
construction.

The issue before me revolves around the agreement of conslruclion, since the sale of undivided
share of land is not taxable.

17. I notice lhat M/s Alpine Estates hav6 discharged their service tax liability of
Rs.50.82,237l- on the receipts against agreements for construction pertaining to the period from

May,2OO7 to December, 2008, under Works Contract service availing the option under Rule

3(1) of the Works Contract (Composition Scheme for payment of Service Tax) Rules, 2OO7 and

and slopped payment of Service Tax with effecl from January 2009. I also notice that they have

not filed the ST3 retums till March'2o10 with the department.

18. Shri. A.Shanker Reddy, Oeputy General Manager ( Admn.), authorized represenlative of

lhe noticeo in his slatement recorded under Section 14 of the Central Excise Acl 1944 made

applicable to Service Tax matters vide Section 83 of the Finance Act,.1994, interalia, stated that
the activities undertaken by lhe company were providing services of construclion of Residential

Complexes and that at the time of registration of the property, the amount received lill then
would be allocaled towaids Sale Dsed and Agreement ol construclion and service tax on

amounts received againsl Agreement of construction portion up to registration was remified
immediately afler the dale of agreement and tir6 service tax on remaining portion of the
amounts towards Agreement of construclion is paid on receipt basis. Furlher, stated that the
agreement of sale constlutes the total amount of the land / semi finished flat with undivided

share of land and the value of construction and the salo deed constitutes a condition lo go for

construction with the builder and accordingly, the construction agreement would also be enterod

immediately on the same date of sale deed and that the process was in the way of sale of the
constructed unit as per th6 agreement of sale but possession was given in two phases one is

land / semi finished flat with undivided share of land and other one was completed unit and this
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was commonly adoptad procedur6 as required for gelting loans from the banks. Further, stated

lhal services to a residenlial unit / compl6x which is a part of a rosidential comPlax, falls under

lhe exclusion clause in tho derinition of residential complex and that they have stopped

collection and paymenl of service from 1-1-2009 in the lighl of the clarification of the Board vide

circular No. 108/02/2OOg - ST dated 29h January 2009.

19. I also notice that M/s Hir€gange & Associates in the reply filed on behalf of the

assesses, pleaded that thar6 was always a doubt regarding the applicability of service tax as

lhe definition of residential complex menlioned in section 65(91a) states that where such a

complax is for personal use then no service lax is payabla and that although lhere was no

liability the 6ntir6 amount of service tax was paid out of doubt and the samo is eligible for refund

and cited Board's Circular Nos.10/02,12009-ST dt: 29.02.09, B1/6/200tTRu dt: 27.07.05 &

332/35/2006-TRU dr 1.08.06.

20. I find that the Board's Circular No. B'I/6/2005-TRU Ol. 27.7.05 states that residenlial

complex construcled by an individual, which is intended for personal use as residence and is

constructed by directly availing services ot a construction servic€ provider, is not covered under

the scope of the service tax and nol taxable and the Circular Nos. 33235/2006-TRU dt: 1.8.06

and 108/2/200gst dt: 29.01.09, reiterated the same. Henco, the contenlion of the notice that

there was confusion is nol tenabla.

21. llind from the definition of tesidential compl6x'as reproduced al Para 14.2 above, it is

clear lhat residential complex meant for personal use of a person has b66n excluded. ln the

case of the assesses, lhe residential complex conslructed by them is not meant for personal

use of one p€rson and lhe complexes conslructed by the assesses were sold oul to various
cuslomers under two agreemonts. what has been excludad in the delinition is the residential

complex as a whole if meant for one p€rson lor p€rsonal use of such person. The interpretation

adopted by th6 assessas would rendar the enlirB provisions relating lo levy of service tax on
residential complsx redundant. Therefore, tho contention of the assesses is not acceptable. The
Board vide circular dt: 29.01.2009 has also clarified as under :

'Fwlher, if lhe ultimate owner enters into a contracl for construction of a residential complex

with a promoter/build6r/developor, who himsell ptovides se.yico of design, planning and
construction; and after such construction the ullimate owner receivas such proparty for his
persona, use, than such aclivity wourd not be sbbjecled to sevice tax, because rhis case wourd
fall under the exclusion providod in lhe definition of 'residential complox'. Howavar, in both these
srluarbrs, if seryicss of any person lika conlnctor, designer or a similar seNica provider are
receivad, lhon such a person would be liable to pay seruice lax..

22. Further, The consurtant has . cited the folowing case raws in support of their contention :

D. tha caso law of M/s Classic properties v/s CCE
Mangalore 2009-Trol{ 'r 06-cESTAT-Bang ii). Mohtisham comprexes pvt. Ltd. vs. commr. of
c.
Ex, Mangalore 2009 (016) srR 0448 Tri.-Bang. r observe that these case raws ara not
applicable to lhe instant case, as building of commercial complexes is also involved therein and

(
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Hon'ble cEsrAT has not into the merits of rhe case in Mohtisham comprexes pvt. Ltd case and
remanded the case

24 They further submitted that assuming that the service tax is payabre as per the scN,
that they have not colected the servic€ tax amount b€ing demanded in the subi.ct scN and

23 The consurtant further submitted that the assesses wourd be erigibre for .ENVAT credit
on the input services and capitar goods used and hence the riabirly shafl be reduced to that
extent and that the SCN has not considered this and has demanded the entire service tax.
sinc€ the Ass.sses has discharged their sefvice tax riabirity under works contracl service
availing the option under Rule 3('l) of the works contract (composition scheme for payment of
Service Tax) Rules, 2007, upto Dec'2008, and the notice proposes to demand service tax on
'works contract service" the question of erigibirity of oENVAT credit on the input services and
capital goods does not arise.

therefore the amount received should

terms of Explanation to Sect,on 67 of
service lax has to be re-computed giving

considered as cum-lax in

Finance Act, 1994 and the

assesses the benefit of cum-
tax. The question of cum{ax value does not arise, since the assesses have opted and paid
service tax upro December'2oo8, under works contracr service avairing the option under Rure
3('1) of the Works Contract (Composition Scheme for payment of Service Tax) Rules, 2007. As
per the provisions of Rure 3(1) or works contracr (composition scheme for paymenr ot service
Tax) Rules, 2007, the assesses has to discharge service tax liability on the gross amount
charged for the works contracl. Hence, lhe issue of cum-tax / cum{uty value does not arise. As
per Rule 3(3) of Works Contract (Composition Scheme for payment of Sarvice Tax) Rules,
2007,'the provider of taxable sevice who opts to pay sovice tax undet these rules shall
exercise such oplion in respect of a wo*s contract prior to payment of service tax in respect of
the said wo*s contract and tho option so exercised shall be applicable for lhe enlire works
contract and shall not be withdrawn until the completion of the said wotks conlract". since, the
assesses has discharged their service tax liability under works contrac-t service availing lhe
option under Rule 3(1) of the Works Conlract (Composition Scheme for paymant of Service
Tax) Rules, 2007, uplo Oec'2008, I propose to demand service tax under Works Contract
(Composition Scheme for Payment of Service Tax) Rules, 2007.

25. ln view of lhe above, it is clear that there was no confusion during the impugned period

and it was a cl€ar case of suppression of taxable value with an intention to non- paymenl of
service tax without any valid reasons. The fact of suppression would have not come to the
knowledge of the department but for the investigation taken up. Hence, I hold that the assesses
have made themselves liable lor penal action under section 7g of the act. since the assesses
has tailed lo file the ST3 retums conectly reflecting th6 taxablo value received by them during
the period from October,2008 to Septemb€r, 2009, I proceed to levy penalty under Section 77

of the Finance Act also.

26. I propose to not to levy penalty under Section 76 of the Act, in view of the proviso to
Seclion 78, which reads as' provided also that if the penafty is payable under thls section, the
provisions of seclion 76 sha not apply.'
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27. Accordingly, I pass the following order

ORDER

(D I demand an amount of Rs. 31,10,377- ( Rupee3 Thlrty Ona Lakhs Ten
Thousands Thrse Hundred and Seventy seven only) lowards Service tax of
Rs.30,19,7831, towards Education Cess of Rs.60,396/- and towards Secondary &
Higher Education Cess of Rs.30,198/-, on the works contract service under the
Sub Section 1 of the Section 73 of the Finance Act, '1994 for lhe period from
January 2009 to December 2009.

(iD I demand interest on the amount demanded at (i) above, under the Section 75 of
the Finance Act,1994

(iiD I impose a Penalty of Rs.5,000r- ( Rup€$ Flve Thousands only) on them under
Section 77 of the Finance Act, 1994 Ior the contravention of Rules and provisions
of the Finance Act, 1994.

(iv) I impose a Penalty of Rs. 31,10,377r- ( Rupees Thirty One Lakhs Ten
Thousands Threo Hundred and Sovonty seven only) on them under Section 78
of the Finance Act, 1994 for suppression of value of service tax and contravenlion
of provisions of Chapter V of the Finance Act or the rules made there under, with
intent to evade payment of service tax.

Show
disposed off.

Cause Notice in O.R.No. 8A2O1O - Adin.ST dated 16.06.2010 is accordingty

r/0

GCr+o ' 3rs:\a- t\ HA)
ADDITIONAL COMMISSIONER

M/s. Alpine Estates, 5{-18713 & 4, ll Floor, MG Road, Secunderabad - 5OO OO3
(Regl3tered post wlth Ackn. Duo)

Copy submitted to the Commissioner of Customs, Cenlral Excise & Service Tax,
Hyderabad ll Commissionerate, Hyderabad (By name to Superintendent Cfrib.)

Copy to the Superintendent of Service Tax, Gr. X, Hyderabad{l Comm'te.

Master Copy

Spare Copy.

Page 12 of l2


