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23.04.201 tssuedto M/s. AID

eedin un r scu o.R No 62t 11 -Adin.tsTt Gr.X datedL Ille Esta rabad

We are authorised to represent M/s Alpine Estates (hereinafter relered to as
Noticee)' secuirderabad vide their authorization retter encrosed aJong with this
reply.

BRIEF T'ACTS OF. THE CASD:

1. Noticee is registered as service providers under the category of under the
category of "Works Contract Service. with flre Department vide
Registration No. AANFAS2SOFSmOI.

2. The Noticee provides Consttuction Services to various customers.. Noticee
is engaged in tl:e business of construction of residential units. Noticee
had undertaken a venture by name M/s Flower Heights towards sale of
lind and agreement of construction pertaining to tJ:e period Jaluary
2O l0 to December 20I0.

3. In respect of the residential units constructed and sold two agreements
were entered into by the Notibee, one for sale of the undivided portion of
larld and the other is the construction agreement.

4. Noticee Initially, upto December 200g, when amounts vrere received by
the and eventhough there was a doubt a-nd lot of confusion on the
applicability'of seffice tax the appellant paid service tax in respect of the
receipts of construction agreement. Later, on the issub of. the
clarilication vide the circular No. 108/0212009 dated 29.O1.2OO9 by thc
department, the customers of the appellant, stopped paying the service

construction agreement as.ttrey were of ttre bonafide belief that t_hey were
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excluded vide the personal use clause in the defrnition of residentia.l

5. The Deparhnent initially issued a Show Cause Notice No- HepOR No.82/20 lO-Adjn(ST) for thb period Januar5r 2OO9 to. December 2OO9 aud theaame was adjudicated and the Noticee has preferred appeal and tJ:e same has
been adjud.icated anci confirmed vid.e OIO No: 44/20IO-ST dated lS_lO_2O1O-

. Subsequently, the Additonal Com-rrissioner has issued a the subject periodical
show cause notice dated 23.O4,2OL |to the Noticee to show catise as to why:i. An anount of Rs.3S,03,ll3 /_ payable towards Service. Tax, Education

Cess and Secondarlr and Higher education cess.should not be d.emanded
under sectionT3(I) of the Finance Act,l994 (hereinafter referred to as the

. Acq for the period Januar_Jr 2OlO to December 2O1O;
ii. hlter:est on the above should not be demanded und.er section 25 of the

complex

Act

t

a The Notice is issued demadi''g the said service Tax on r-he amounts received
towards agreemeut of Construction executed with varior ts customers in respect
of noticee,s venture viz. M/s f,lower Heights Since the arnounts received are for
the services rendered prior to ttre amendment of Finaace Act, 1994 in tlre
Budget 2OtO, should be liable to pay tax @ of 4.l2youn<ter ttre category of
Works Contract Seryic€-

b. 'fhere exists service prov.ider and service recipient relationship between the
builder/promoter/developer and the customer. Therefore, such services against
agreements for construction invariably athact service tax under section
65llA'zz_nal of thd Finance Act, 1994.

,
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iii. peualty.under sections Z6 of the Act should not 
.b€ 

demanded from thern.iv. penalty Under Section 72 of the Act should not be demanded from themlu as much as:
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(b) "residential unit" nearTs a single lwuse or q s zgle apoItnrcnt intdrtd.ed for use os
a place of resi.dence;

Without prejudice to the foregoing Noticee submits that the sa-ure was clearly
clarified irr the recent ckculai no. rca/o2/2oog -sr clated 2g.o2.2oog. This was
also clarified in two oErer circulais as under :

a. F. No. B1/6/2O0S-TRU, dated,27 _T _2OOs

b. F-. No. 332/3S/2O06_TRU, dated 1-8_20O6

Noticec submits that ron-taiabilif of the construction provided for an ind.ividual
customer .intended for his personal was clarilied by TRU vide its retter dated F. No_

81/6/2005-TRU, dated 2Z-Z _2OO5 (mentionerl above) during the introduction of
ttre levy, therefore the service. tax is not payable on such consideration frotn
abioitio.

RelevanL Extract

'13.4 H.t,euer, rxidential omptex tnuing only 12 or less restd.entiar urttts tuoul<r
not be laxable. Slmilarlg, resld.efl,l,]l cor,.plex cortstr.ttcted bg an. lndivtdual,
which ls lntended, for personal use ,"s reslde^ce cnd ,s constracted. bg
d.lrectlg anntltig services oJ it constntctlon sen lac proald.er, is also nof
cotErcd under the scope oJ the ser-ulce tax and. not tqxable,
Noticee fur'rer submits that the boara i. betwecn had clari'e. in an inclicative
ma,ner that the personal use ofa residential complex is n't liable for service tax in
the Circular F. No. 332/3S/2OO6-TRU (mentioned above), clate<i 1-8-2006.

5

b

2 Cornntercial complex d.oes not lall within

tle sope oJ .resid.ential 
@mplex

intended. for personal use,, Hen(x,

seruice prouided for anstruction of

commercial am4tlex is leuiable lo serute

tqx.

applicable on the so;'rte, in

case le con-structs 
"nmmercial

amplex for him.self for putting

it ot rent or sale?

Agaht uill seruice tax be
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the construction of an Clarifi.ed uid.e F, No.8176/. 2OOS.TRU,
indiuidua.l house or q

oungatolu mednt for resid.en<:e

of an iruliuiduat fatt in

puruieu of seruice laJr, r;s sq

whose responsibility b there

fot paAment?

dated 2Z-7-2OOS, th.at residential

complex ar*tructed. bg an ind.iutdual,

intended for personal use as resid.ence

an-d. cottstructed bg d.irefutg auoiling

serui.Es of a conslruction serui(E

prouider, is not liable to seruice tox.

7. Board Circular No LOa / 2l2oa9-s.T., dated 29- l-2OO9 states that the construction
for personal use of the customer falls

definition of. the "residential complex"

1994 and accordingly no service.ta.:( is

Relevant extract

" . . . htrther, iJ the ultirnate outner entgrs into a controLct for construcdon of a

setvlce oJ deslgtt, ltta.nning o.nd, const :t.ctloni C.ad. o,lter su.:rt const arc^on
the ,ultfirn,,te ourte,ccelues such property for hls personalirse, ,ren -szch
acttultg uould aot be subrected..to servlce tdx, becaise trlls case uould. Jalt
under the excluslon prouldcd tn the defintrlon oJ .resldendal cptryttex,.....
Noticee submits that with the above exclusion, no service tax is payable at all for
the consideradon pertatring to constructiou service provided for its customcr ard
accordingly the SCN is void abinitio.
Further the notice has bought a new theory urat the exemption for personal use as
stated in tl.e definition would be avai.lable only if the enti.re complex.is for personai
use of ONE person. The noticee wishes to state that while interpreting the law no
words should be added or deleted. The law should be read as it is in its entirety.
'lhc. relcvant part of the circular is as under
" . . . F rtler, if the ultimate ouner enters into a cyntract for constn-.ction of a

within the ambit of exclusion portion of tlle
as defined u/s 65(9ia) of the Finance Act,

payable on such tra_n saction.

t

{3

residentia.l amplex with a pronoter/ btild.er/ d.eueloper, who himself provides seruice

-r-
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of desigtt" plonning qnd construction; and. qfter such construction lhE ultimate ounerreceiues sueh propertg for his personal use, t^en such acriuita uourd not besubjeded to seruice tox' be2q43s.17t1" case wourd J'a* under th-e exch,tsian prouid.ed intlte deftnitisn 6f ,7ssid_ertiql 
c<;mplex,....

10'The noticee wishes to highright that neither in t,,e definition nor in the clarification,
there is any mention or whisper that the endre complex should be used by oneperson for his or her: residence to be eligible for the exemp'on. The exeruptionwourd be ava,able if the sole condition is satisfie. i.e. personal use. And suchpersonal use, either by one person.dr murtiple person is irieleva,t.

1l'The noticee submits tJre preambre of the referred circurar for understa[ding whatissue exactly the board wa-nted to clarify. The relevart part of the *"ia .i"rrt""
(parh 1) is extracted hereunder for ready reference.

'....Doubts haue arisen regardtng tle applbabilifu of sewice tuc in a case tahere
deueloper/builder/prcmoter ent*s inlo an agreement, u)i*L the ulttmate owner forselling a d,uelltng unlt 11,t a rcsidcntio.l. conqrlex at anA stcrge of construction (or
euen prior lo ttult) and. tDlto ma.kes construdton linked pagment- . . , (pura 1 )12 The noticee submits trrat from the above extract, it is clear ttrat ttre subject matter
of the 

'eferred 
circurar is to clari{y the taxab,ity in transaction of dwelling unit tr aresideutial complex by a developer. Therefore the clarifi.cation aims at clarifying*.lnelon of residential unir and not the residential complex * *.*.0 ; ;"

nouce.

13.The noticee submite that it is important to consider what arguments a.re
considered by board for providing this clarilicatioa. The releva,t part as appricable

""'It has arso been argued thdt euen if it is tqken that sen)tce is prouid.ed to ttl

t

ta)stome\ q' slngle rcsid.enti.,,l unit bought bg t.,.e tndttidual customer utou
not fall in Lhe d.efi.nition of ,residential 

complex, o.s dertned for the purposes of

td

leug of

residential unit

seruice tax and hence 6n strucriatt of it woutd, not attrqct seruice tQX- . . ' (Para 2)l4.The noticee submits that the argument is in context of single

T

bought by the inrlivicluul 
",r"rorrrel.

and not t]le trar.saction .of residential complexES

qo

s i.-'



The clarifrcation tras been provided based on the examination of the above
a-rgument arnong others

15'The noticee.submits the final clarification was provided by dhe board based o, the
preambre and the arg,me'ts, The rereva,t portion of t, e circular is provirled here
uuder lor the ready reference,

"... TLe matter t;r.s been examired bg fhe Board- Generallg, lhe initial agreernent
between the pronloterc// bude,s/ d.euelapers and. the urtimare owner is tn the nature
oJ 'agreement to sell,. S.rch a case, as per tle prouisions of th,e Transfer of propeflg
Act, does not bg itself credte ang i terest in or cLarge on such propetTg. 77te propertg
remuu'Ls und.er . the outnership. of the seller (in .the inst(,nt ccise, the

. promoters/ build.erc/ deuelopers). It is onlA af.er the cotwtetion of the cor*tructiott
and full parynent of the agreed s:um thrLt a so.le deed. is execated. and onlg thelt the
orltrtership of the propertg gets transfeted. to the ultimate owner. Th.erefore, ang
seruice prouided' bg such se'er in mnnecrion utilh the const,,)ctio .of resid.entiat
complex till the exeqiion of suck sqle d.eed. uould. be in the nafire of ,self-seruice,

and consequentlg wourd. not clttraI:t seruice tax- Further, if *te urtimate ourTer enrers
iti:to a controct ior constructlon of a tesid,entiq.l compkx u.titlt ct

promoter/ builder/ deueloper, talo him"self prouid.es seruice of d.esign, planning and.
cgrBtruction; and aJter s_Lch constructir,n the ultimate ou)ner receiues such propertg
for his personal use, then such acttuitg 

'.tould. 
tot be subjected to setaice tax,

becquse this cr:,de uould. falt und.er fie excfusion provided. h the definition of
'residentia.l complex'- HouEuer, in both these situatiotls, if seruices of ang person like
contrqctor, designer or a similqr seruice prouid.er are receiued., llaen such a petson
t ouid be liable to pag seruice tax..., (para 3)

16'The noticee submits that the clarifrcation provi<led above is that in the u*der
mentioned two scenario servic.e tax is not payable.

a. For service provided until t]1e sale deed. has been executed to the
ultimate owner.

b. For service provided by entering into construction agleement rrrith such
mate owner, who receives the constructed flat for his personal usc

nlti

V_3
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l7'The noticee subrrrits that it is exactly the facts in.their case. Ttre frst clarilication' pertains to considera.0n received for construction in the sale d"ed portion. ?hesecond crari'cation pertains b construction in the construction agreement portion.Therefore this clarification is applicable to tJ.em ibid.
18'The impugned notice has very narrowry interpreted by t,.e departrnent wiu.routruuch application of mjnd and has concluded ttrat if the entire complex is put tope.rsoaal use by a single person, then it is excluded. The circuiar or the definitio,doe6 not give arry meaning as to personal use by a sin

clear that the very reason for issuance of the circurar,:_:^:"::' : 
fact it is verv

of residentiar unit and not rr" ,..rr^-,, ,' 
rs to clarify the appricability .

re.wrrere 
",',*"*ouoa ;- Xi:::T:'1-,:1** .,e.denied on unreasonablegrounds and illogical interpretation as above. In the defiIition . @mplex which isconstructed bg a person diec g engaging ang othe

ptanning of the toaout, and the @tlstruction of 
"r"n r_*';::::rl*"";;:"^:,,

use as restdene bg such person., Since the reference is *constructed 
by aperson" in the derinition' it can'ot be interpreted as "complex which is constructedby ONE persor.-..." similar the reference ,persona.l 

use as residenca U, ".,*person" also cannot be interpreted as opersonal use by OI{E persons, Suchinterpretation would be tota,y against t,.e principles of interpretation of law a'dalso highly illogical.

2U. Noticee submits that with the above exclusion, no service tax is payable at a_ll for*re consideration 'pertaining 
to cons*uction service provided fo, it" custo-". a,d' accordingiy the SCN is void abinitio-

t

21. Witlrout prejudice to the f.,""- ;-
that iras 0".,. ..,0",* *,il'll"I"*;ff H:::":::jr" 

various decision

a. M/s Classic promoters and Developers, M/s Classic properties v/s CCE
Mangalore 2oOg-TIoL_ i l06_CESTAT_Bang,

b. M/s Virgo properties pvt Limited Vs CSI, Chennai (Daterl: M

c.

20 I o -TiCL- 1 L 42_cEsT.4T-MAD,

Ardra Associates Vs. CCE, Calicut

ay 3 2O1O)

+,

I2OO9I 22 STT 4so (BANG

t

t
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d. Ocean Builders vs Commissioner of C. Ex., Mangalore 2010 (019) STR
0546 Tri.-Bang

e- Mohtisham Complexes pvt, Ltd. vs Commr. of C. Ex., Mangalore 2009
(O16) STR 0448 Tri.-Bang

f. Shri Sai Cotastructions vs Comrnissioner of Service Tax, Barrgalore 2OO9

(016) STR O44S Tri._Bang

22.Based on t.lle above tlle nodcee was of the bonafide belief that service tax was not
payable and stopped co[ecting and EakiDg paJ.ment, Hence where service tax is
itself not payable *ren tJre question of non-payment raised by the scN is not
correct and the entire SCN has to be set aside based on these grounds only.

23'Further the ,oticee submits that in t,.e Finance Bin 2oro there was an expranation
added to the section 65(lo5)(zzzh) of the Act where the taxable service construction
of residentia.l complex is defured. T'is was the rrrst time the deeming fiction of the
service provided by the Builder was bougbt into the tax net. (pr.ior to this only
contractors were taxable) In this respect, irr the clarification issued by the TRU vide
D.O.F. No.3A4l 1/2OIO-TRU dated 26.02.2010 it was stated that in order to bring
parity in tax treatment arnong different practices, the said explanation was
insertcd. The circular also clariEes t}lat by this explanation ttre scope has been
enhanced. This gives the conclusion of the same being prospective and also
clarilies that the transaction between the buder snd buyer of t,"e flat is not
taxable until the assent was given to the Bill- Hence this shows that the

. transaction in question is not liable to service tax for the period of SCN.

24. Further .Notification No. 36/20IO-ST dated 28.06.20IO and Circula_r no.
D.O.F.No.334/03/20IO-TRU dated O1.07.2010 exeErpts the advances rec.qived

prior ro o1'o7'20l0; this itself indicates that tiability of service startgd for the
construction provided aJter 01.o7,2o1o a',d not prior. to that, hence there is no
liability of service tax during period ofthe subject show cause notice.

25 without prejudice to the foregoing, Noticee submits that in a recent rrade Notice
F.No. VGN

€s

. , tc.G, t!

(3O)8O/Trade Nonce/LO/pune, the 156 Feb, 2Ol 1 issued by t}le pune
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Commissionerate, has specifically clarify that no service tax is payable by drebuilder prior to ol'07-20ro and amounts received prior to tl.at is also exem,tcd.
Since the issue iq prior to such date the same has to be set aside.

26' without prejud'ice to the foregoing noticee submits that if t,,e transaction isconsidered as taxable a'd trxere is service tax liability ,ren the ,oticee wouid beetigible for CENVAT cred.it on the input services and capital good.s used and hcnce
the liability ;ha.ll be reduced to that extent. The SCN has not coisidsred this andhas demanded the endre service tax_

27'without prejud'ice to the foregoing, assuming but not ad,itting flrat t'e service tax
is payable as per the scN, Noticee submits that ttrey have not co,ected the scrvice
tax amount being demanded in the subject SCN. Therefore the amount received
should be considered as cum-tax in ter.ms of Explanation to Section 67 of the
Finance Act, f 994 and the service tax has to be re-computed giving the noticec tl.rc
benefit of cum-tax.

r]\rIEB-6S?j

29 Witlout prejudice to the foregoing noticee submits that when seriice tax itself is
not payable, the question of interest

9T4

,

I

+

$.$

ald penalty does not ariae

I

Cum tax benellt

28' t'l/ithout prejudice to ttre foregoing Noticee had submitted in theif repry the basis
on which it is evident that the circular log/o2/2o09-sr dated 29.01.2009 states
that where a resld.Btlal udt is put to personal use, al. not necessarily the entirc
complcx, it would be excluded.under the taxable selicc .Construction 

of Complex,.
'Ihough the impugned order, without giving any proper- justification and by just
reproducing a part of the above circular, concluded that the excrusion from teur<able
service would be available only when the entire complex is put to persona_l use. The
impugned Notice has not considered any of tlle points statcd by tllem in their reply
regarding the fact that the above circular explains that personal use of a singlc
residentiar unit itserf would excrud.e it from service tax. For this reason as well the
impugned Notice shall.be set asid.e.

t;
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PENALTY.

31

Noticee further submits that it is a natura.l coro,ar5r that when the principal is not
payable there calr be no question of paying ar1y interest as held by the Supreme
Court in Prathiba processors Vs. UOI, 1996 (8Sl ELT f2 (SC).

t

33

34

' without prejudice to the foregoing, Noticee submits that service tax liability on the
builders tiu date has not kn setfled and therc is fu1r of c.onfusion as the correct
position till date' with this background it is a set,ed proposition of raw that when
the assessee acts with a bona-frde berief especialry whcn there is doubt as to statute
also the law being nec, and net yet understood by the cournon public, there cannot
be intention of evasion and peualtSr cannot be levied. In t}.is regard we wish to rely
upon the following dccisions of Supreme Court.

(i) Hindustan Steel Ltd. V. Srate of Oriss a _ tgTB (2) EL,r (J1S9) (SC)

tii) Akbar Badruddin Jaiwani V. Collector _ tggo (4zl DLT 16f{SC}
(iii) Tamil Nadu Housing Boarrl V Colector _.1990 (74) ELT 9 {SC)

Therefore on this ground it is requested to drop tl:e penalty proceedings under the
provisions of Section.T.

Further section 8O of Fina.nce Act provid.es no penalty shall be levied und.cr
section 76. 77 or 78 if the assessee proves that there is a reasonable cause for the
failure. The notice in the irratarlt case was under confusion as to the service tax
liabil.ity on their transaction, therefore t'ere was reasonabre case for t,"e fa,ure to
pay service tax, heEce the benefit ulder section gO has to be gven to therq.

Noticee crave leave to a.lter, acld to and/or amencl the aJoresaid grounds.

Noticee wi.sh to be heard in person before passing any order in ttris regard.

For M s. Alpine Estates

-iA )-\+

I €+ It

d Signatory

I
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Sub: Proceedings under SCN O. No. 62l201f._Adn. {ST) ttated 28.O4.2O11issued to M/s Alplne Estates, Secruderabad..

t

Executed this $ day of May, 201I at Hyderabad.

tureI the undersigned partner of M/s Hiregange & Associates, Chartered Accountants, dohereby declare that the said y/
Chartered Account€nts and all its partners are Chartered Accountants holding

Hiregange & Associates is a registered {irrn of

certificete of practice and duly qualified to represent in above proceedings under
Section 35Q of the Central Excises Act, 1944. I accept tl:e above said appointmcnt onbehalf of M/s Hiregange & Associates. The firm wiJ.l represent through any one or uroreof its pafiners or Stalf members who are qualified to represent before the above
authorities.

oatea:!t.ofior r

Address fot rvice:

Hiregange & Assoclates,

..Basheer viuar" a-2-26a t I I L6 I B,

2nd Floor, Sritiketan Colony,

Road No. 3 Banjara Illlls,
Hydetabad - 5OO O34.

For Hlregange & Associates

Chartered Accourrtants

\t{-Y4,,,
Sudhit V. S.

Partner. (M. No. 2191O9)

I/We, M/s Alpine Estates, hereby authorise and appoint Hiregarge & Associates,ah1*":"O- Accountants; Bargalore or their p-*.." and qua.lj[ed stalf whir areauthorised to act aa authorised representative undcr the relevant provisions of thelaw, to'do aLl or any of the following acts: _

F-(-

I

' To.act,.appear and plead in _the above noted proceed.ings before the aboveauthorities or alry other authorities b.lore _tom th. "i-" _"y O" ,*;;;or heard and to file and tai<e back documents.. To sign, file verifv and'present pleadings, .applications, 
appeals, cross-objections, revi-sion, restoration, i,iifrarl*ai and . compromiseapplications, replies, objectiorr" *i affidavits etc., as may be deemednecess9-ry or proper in t.I.e above proceedings from time to time.. To Sub-delegate all o. *y of the afoiesaid powers to any othe r.represen[ative and I/We do hereby agree to ratify and conll.rm .Jt" ,Jo.,"

Dy our above authorised rcpresentative or his substitute in the mattcr as
,.*,^ ^.Iy1_?-1:."wn .acts, as if rlone by me/us for all intents a-nd purposes.rnrs aurhorrzatron will. rqmain in force till it is duly revoked. by me/us.


