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1d+fiurfitti.1. FcS s,i"r A i(iC {t k{{ drqrft hqi.Tql qd qB Btt
cop5r is granted free of charge
issuerl.

Pat

L

ssed trb
r
l

2.

r the private use of the person to whom it is

* $ zqk Fio.:rEfcqq. r +, oiilld {fiRr< t,gqeqg6 fr s( q6'ft'

Tw bntir nriq + fum,n .3{fttT a srfr t *d frfifl
arqiirrq z a n-o qir.ff ,eBq{
rrrai ? r

qrflrqrq. tqrirrc soo oo

rir{r 185

"€id
c{rgffi (orft-d) , 5@rdq
n ol si.rft emr uqo +r

Under Sec.b5 of thc Finance Act, 1p94, as amended, any person
aggrieved by rhis ordet can plefer an app€at within three months frorn tlie date
ol communication of such order/decision to the Commissioner (Appeals),
I-lqrs., Office, 7u'floor, L,B.Stadium Road, Basheerbagh, Hyderabad - SOO OO4.

3. Er{T 8s + fr,riilrtd.3rqs( toTffd) B1 ff qffi otfi-d sd q(.fi-4 t A str
srrd mE frqifta.q-sft' * irgrm m Frs u,ftc I

Arr appeal rlnder Sec.85 to the Comrnissioner (Appeals) shall be made in
iorm ST-4 and shdlt be:verified in the prescribed -arrrrii.

1

+ qr. tl-E .H{ t fr ,ri orfta .ugftR t cqd d 
"r4 

arltu s?n ss& nrq h( Bdq
or :ntlr * P{€ or$-dr d qr r& * srrd qla sft $ dd'n ff qr+ Erfrc;

. The form of appeal in Form No: ST-4 shalt be filed in duplicate and shall
be accompanled by a copy of the decision or the order appealerl against.

s. oTfi-.{ c{ *r ft{ Frotq qr qtrr * ErE orft-( d qr {fi d sn.intn fr sft s{ fi
qE-o' pu * r<rofi Eoz: q.nq ori qrfrq 

I

The appeal as well as $. qopy df ttre deoision or order appealed against must
be affixed with court fee stiamp +f the appropriate amount.
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OR No.62120 t t-A n(sT)A DC&5I 012-Adjn(ST)ADC

Sub: Service Tax _ Offence l_ Case agginst M/s. Alpine Dstares _ Nor)payment of Service Tax on taxab]e 
"".r,i.e" ."r.,A"r"cl _ OIO passeclRegarding. 

i., ,. . , 
-- '"" '""

-^^ -.11/:'Alpine Estates, s-4-r8z/3 & 4, II Froor, MG Road, secunrrerabacl -500 003 (.ereirafter referrerl 
.as 

pui".no,",.,i-l'o";;; ,'i; l;;;i;;;;;g;.;in l:roviding rvorks contraci service. M/s G;;;r;;l,art.ership firm ""a loiir,"-".,;;" ;;si"i;;'J :#;'-J;: [;, J;:Ti.]:lpayrreni of service tax with STC Nn,enrureS-zsoiliooi.' '

2. L show cause Notice vide rlepon rgp. B2l 20 I O_Aclj n(sT) cit. l6.6.20lowas issued for the period rrom..lariuary ioi'6 ,;,D;":",;t:r, 2o09 invotving anamorrnr of Rs. 3l, tO,3Z7l_ including 
";";;'"d ;.';;;"'i.,-u" u".., adjudicareda.cl con6rmed vidc orrlci-rn-origin"i.N",++i ioib'-sT',ii. 'i'a. 

ru.2010. Further,thd assessee has gone 
"., 

rop."i a"a trr. Ju-*" iu'" u."n 
',u"-r*.ed 

vide orANo.08/20 r I {H-,} dr 3l . l.2riir by ,lr; a;;t"";;.; Ooo'.u,f , Hyderabacr. rhepresent notice is issued in s
bo r o r. o.".ii;rf;;ft: 

,r, serluel to the same for ttre period iro* .lariuu.v
3' As per section 6s r l osli.lzzzza) oI the Finance Act, 1994 defines that'taxable service -"un" arl, service provided or to bc proviied - to any person,I'y any other person, in relation to tir. ."."",i"*.f'" #l".ijX
#:t:":?ll"ift 'l j'.T;1t "a;;;-i;;''t""'il'f,"I,T,"i."^",,1:f :J';T**ilf
-Ell]anation: 

For ihe purposes of this sub-cljuse, ,,ivorks bontract, means acontract wherein, 
I

4
Co

!: M,i s AJpine Estates reci

*rx#r#.*i,:*ii#l**:t"iirl"y""{f :.tff i."?1,,il?,,f:d:J
verificaiion ;iih;;#;::IJv asrper service Tax Rules made thcre'";-.;. b;
a s i n gr e v e ntu re by n Jri e;) :"Bi:*l t :f J;,1,1;U,"T : f ff :l;"::j_";;|il
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{"*p}

Y*llott ol.l Vilage, Uppar Mandal, RR Districr a,cl received amotrnt fromcustomers tolvards sale of lar
I: : 1,n., ": 9 ;;;; Ji'ii,i'"il', i, 3lffiTiiTi ii.T ;..1:,H:,,;,:,i!+:j I?$: :lor rhe said perio(i,

OR No.62201 l-Adj n(sT)ADC & 5 l/20 I 2-A(tjn(ST)ADC

6. Furllter it is macle clear on O f .02.20I0 by Sr.i A. Shanker Rett cly, Deputy(ieneral Manager (Adnn) authorized representative of the asse SSCC that thezrc livities trncle rtaken by the cornpany are prr:vidi ng services o[ construction ofresidential cqmplexes and also s that initial Iy, they collected the amonn tSagalnst bool<ing form/ agreeme sale. At thc time of registcaiion of thetill lhe n will bc allocatecl towarclsr Sale Dee(ll-..r l -Derelore, scrvrce tax on hmount receivedon portioll of the amounts totr/arcls, agreement
ha

tatedt.-nt o!

sis. The Agree
hed flat wiih

ment of Sale constitutes the
undivided share o[ land anddeed consti

ingly, the constru
tutes a condi

ctio/r
tion to
agreement will

go forconstruction I

also be enGrl cl immediately on he same date of sale deed. Ai l, the piocess is in

with the br.rilder. Accord

the way of sa|a of ionstrllcted u t as per the

tnls
e

tr

was given in wo phases ohe :is d/scmi liniland'aucl oth r orre is comp1i nit. This is
t

I
e

7. As per the

p

ola

agreement of sale but possessi
shed flat with ufdividid share
commonly adop'tecl pioced ure

lrornoter/de
stamp duty
. Thefefot'e,

on
of

veloper and services
ll be paid on the

there is 'no levy of
the vallle

required for getting Loails Irom t e banks"

exc lusion pro ed in Section 65(91 a) oi the Service Tax Acrthe r:esidential corpplex does t include a complex which is constructed byacrson directly e4gaBlng
construct ron such complex is intendecl for personal use as

ayout, and the
any ther person for designing cir planning of the

resiclence by such person. dre" personal Iusg', includis perrnitting thecomplex for use l as resid by
para 3 of the
anotherl persotl 0n

Circular
rent or without
No.lo8/02l2009-

consideration. If is further clari 1edinsT dr. 29.01.200 9 if the ulrim owner enters into a contrac t for constjuctionresidential corn plex wi a promoter/ ti"i lder/developer, who himselfplovides service of design, planning atld cons truction; and after suchconstruction the ultimate
sucli activitlr is not liable to servicc tax. Th

owner receives such' pr
erefore

operty for his personal, then
, es per the exclusion clauseand the clarification mentioned above, if a builder/ promoter/ developerconstrLrction cntire complex for one person fot personal use as residence bysnch person wguld not

builderlpromo
agreement after executioD of
property remains
rendered thereto

IN
Ate self services:

the name of the builder/
Moreover,

ter/developer
bq subjected
ndrmally ente

to service tax. Further, thers' into cons truction/completionsale deed, till ttle executi oI sale deld theon

value considera.tidn shown in the sale deedservrce tax on the services rendered till sale deedconsideration shown in the sate cleed But,nost
, t,e on

amp duty will be pakJ on theagreemehta/contract against whicir they rend€r services to the customer afterexecution of sale deeds. There exists the I.servtce provider and service r.eci pie ntrelationship between the builder/promoter/developer and the customerThcrefore, such services against agreements of construction arc invariablyattracts service tax urrder Section 6s(105(zzzza) of the Finan.ce Act l9g4

lr,r, ti i;tti;,i*:j'i:toi^^Te:i'rentiar comprex' provided under secrion
..*i". 

" ",,.i, 
-";' 

rL,., ii,ii ;:3f i'"l::H: ffi fili",.J.#,., :"Jl h:ll,f #supply or effluent treatmenr 
""stemlrhl {fu."i ;."t*J oi.u7" etpir," e.trt""qualifies ro be a residentiar Jomprex 

"" ia;;;;;;;;#,*rr, 
1 2 residerriat
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OR No.621201I It( DC & 012-Adjn(ST)ADC

d
5

units \r'itlt common area an(l common facilities like park, corrmon lvatersuppty etc., and ttre lavort was ;p;.;;;; ';; 
rii_l'o"i ,ia" pcrmir No.t4ot4lp4lpLc/ H/2006 di. 23..3.2oor.;" 

";; i:"; ,;; records, rhe assesseeentered into 1) a sale deccl for saro or unAivilcJ'i.i,i"" 
"i rr"a togerhcr wi rse nri finished porrion of the 

-nat 3ng 2) ;; ;;"J;;;;io"r constructiorr, witrrtheir customer.s. On executiorl of,the sale a;*f th'.ig'ht in a property gotlra,.sferrecl to tie crstomer, h.nce the-.on;;;; 
"...,'i". ,"r,a".",i l)y tlreossesses thereafter td Lheir c'stoin"rs u,rd",j ugr.._."i oi construction aretaxable under Service tax as. thel.e a*i"," ,J_,"a'"provider and receiverre)atior:ship t)erwee. rhem. ns rher! i"r.iri i,nti,;.rr5r';;;;;o;,; t,T;::[:in execution of the said constructiin ;g;;.;i",'i;';;;eaqs hat rhe ser.viccsrenclered by them after. e

"","ii"I,,",i ,"'"i"n Tiin#i"Ji,l3l::i ,i"fn.1i'ln"^*,i{];*-::::.::li.livicle sate deecl are taxable saryic.g5 ;"d;;*;'.;; ;;;,1"1,'51_.,"".
?;.^ */=^llf'le Estates, Ityclerabad 

"ta., ii.i.' "ii.i""r, t"r...iu.a ,n tr.,i.o,rcc on 22.4.2o1I has srrb:nittecl tt. nr"t.,*i". ;;;;i" ;.".;;, ;.,1i.,:
ll:'j:g^fI9- Ja,uary 20to to Dicemb.. zrii5. jii""t"1.i""ljjor", receivect is Rs.3so27or t/ aRairist on...-*"--ol-:oI*i;q,];; irli"g",1. period anrt areIiable Lo pay service tai including cess works out to R; 3SO3l13/- anrl rheinterest 'at 

appropriate ,ut"u .,na"i wo.k" c;;;;i s':Jj;; rfspecrively.
tO. M/ s Alpine Estates. Hvdlrabact are weli aware of the provisions arrrl otliabili.y of servicc tax on r'eceipts. 

"" ;;';;i;-;; "i#sb 
agreements fo.rconstruction and have not o"-".""id 

^"; ;;id-;.;i"e"'tl, properly with ar.rin:extio. Lo evade pa5rrnerrt o[ Servi;; Tr_l i[; h*"'l"r,"t"fiior,"rry not ,lled rhe
B:;i,lillTJr'."j,3i"T:..::;,.*. y1.";,-i1" 

". "-q";; il ;;;t'r" ;),;) :fil;:l:
l,.inarrce Act 1994., vered Llnder Sub-Section (l) of Section zs "iii,.
t_t: From the foregoing, t, 

to_P,.T: 
rhar M/slAlpine Estatgs, S 4 I87l3 & 1,II Ftoor, MG Road, sicuriJerariri.l_s t.r" 

"".it f"."rii fri.lr"ri"t.ns of Secdon68 of the Financi Act: 1994 read ,i,r, n"i. iifin"te"jl:, ax Rutes, t9g4 inas much as the5r have not Daid, tL" ,pp."pl^{. .rri",li"li,**ice t,x on rhevalue of the taxabte services a-,ro sectiii z6 oi[";i;;"""A"t 1994 read v/irnltule 7 of the service Tax Rutcs iss4 i" l"'_""f.jl" ifr., have not filed
::?[:?# #"':S i#l*iff :''". e"*i""" i",,]]iiJ;i il did not rrury and
(tisclose the relevant cletails /,1lll:.":1i""" prgvi<ted bi them ana atso di t noi

".._i"",*",,-Ji;'ffi:..ilyfl :#i,,,i,lix,J}lfr "ix::.1",r#;"*rall;:i
li::^X'#;,T ff:f.'J.-",il.t#'"ggv !l,..r r,.'[]i.""ai*a'irimseries riabre ror, , &76 ofrhe Fin{ilce,ect rs9+.. 

I12. Therefore, M/s Alpine nstates, fiyderablfl , were required tQ show cause
Ii,i::.f*'.'#'J:{f i"Til::lr:t,T";"i;;1ik#iii;":"J"'".'T':"Til""iH:

'' il*H';:L."1.:-J;t:t:1.13/ ( {qpees rhirtv rive lt"*," ,r,...
gffiix*:?,'ff ;r&F^lvril"$'J"'li*::';'f':"T':[::l*ll'ii;
to December zoto; .iX"" 

Act 1994 tor the period rt"* l!","-,, iriirJ

(iD lnrerest is nor payable^by 
-ttl"* 

o.,., tl9 amount demanded at {i) aboveunder Secrion z5 of rhe Finance Acr iil;;il "'.,
(iii) Penalty should not belimposccl on them u.rd.. S."tior, 77 of the

Page 4 of t2 .rY
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@O.l.O. No.4rl201 2-Adiof ST)ADC
OR No.62120 ! I -Adjn(ST)ADC & 5112012-Adjn(S'l )A DC

Finance Act 1994 for the contravention of Rules and provisions of the
Finance Act 1994 ; and

(i") Penalty should not be imposed on them rurder Section 76 of the
Finance Act 1994.

13. A PersoDal l'learing t*ras held on 16 08.2012' Shri .Jaya Prakash,
Manager (Aciourrts) along with Shri Sudhir V. S. and Sri Harsha, chartered
Accotlntants,' appearecl fo-r tl.re personal hearirrg. While rciterating the earlier
srrbmissions lmade in their rep$ to show cause notices, they have made
following sullmissions. In adtlition, the assessee has state(l that one more
perio<lical sHow catrse norice l,hith O.R.No.51/2012-s'I' dated 24.o4.2IJ12
corering the period January, 2di I to Dece mber, 201 I ttnder similar issue is
penriing adju{ication and requeitbd to adjudicate tlre same with this order.

(i)
l

that the Finance A d res+ *." amencled by thL Finance Act,
20
sl.ction 65(105)(

lO to introduce ation to Section 6!(i05)(zzq) and
(zzq) relates to a sgrvice provided
n by a. r-ry othcr perlon in relation
construction and clatrse,(zzzhl, a
struction of a com{lex. Both l:ear

ir explar.r
i clause

!or tobep rovided Perso
ustrial
the ion

rt
ser

commercial o
iri: relation

owing expla n

sar

de

t

pwposes of tlris sub-ciause, the construction oJ a
i4tended for sole, wholllJ or partllJ, bg tt builder or
bi lhe builder blefore, duritg or qfter construction
hich no suoL is receiued front or or behalf oJ the

rl

tlc fo
e
lt

Explortdtiotl. - For
neu building
ana pelson qutho

urhich is

(exceptl,in cases for
prcspe4tiue buAet bA
belore lrant of compl

build.er or theperson authoizecl by the builder
e ificate bV the authorilg d)mpetent to issue

ang law fot the time behtg in force) shall be
uideQ b9 the iuildertotebuAer

(i l) Noticee further su mits that reliance is place on Mohtisham
Complex (P) Ltd. v. CCE 2011 (O21) S.T.R,5i1 (Tri-Bang) wherein it
was held as under- oThe deeming prouision would be applicable
only from 1-7-2O1O.Our attention, has also been tal€n to ttre texts
of certain other Dxplqnatibns figuring Llndpr Section 65(105). tn
some o[ these Explanations, thire is an express mention oI
retrospectlve eltect.r Therefore, there appears to be snbsrance in
the learned counSel'3 argurnent that thc deeming provision
contaiired in the eiplanation addtc! to Seatio; 65(105)(zzg anr.l
lzzzhl|of the Financc Act, 1994 will have onllr prospective effcct
lrom t-7-2010. Apparently, pior to this date, a builder cannot be
deemed to be serui.ce. prouider prooiding dng seruice it relation
toinduptrial/ commercial or residential complex to the ultimate
buyers of the property.'

(iii) Noticee furtirer submits that Circular i/2011- S.T. t5.2.2Otl
issuedr by Pune Commissionerate it has been clarified as under:
'Reprdsentqtions have been, received from. trade requesting
clariljcatiori particularly for advqnce payments for services oi
Construction of Residential Comple4 rendered after 1-7-2010 and
also for service taxi collectcd !y builders even where no liability
exists. lt is hereby Ciarifled that whCre services of construction of
Residential Complc:l were rcndered prior to l-7-2O1O rro Service
Taux is leviable in terms of Para 3 of Boards Circular number

I

Page 5 of 12
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$_i^^. .^-g+++rl%st2+ijdgDil)euR N0.62201 r-AdjD(ST)A DC ,e-irEo r2-Adjn(.sT)ADC

i

I o8/O2l2O09-S.T., dated 2g_t_2}Og. The Service o( Consrr.uction
:1,I.:,^1._"..,!, "olnplex 

woukl "tt.".t J"rrj"l iax rrom r _z-zv tv. uesptte tto seruie lax liabilitg, if anty amount has beetrcouected blr lhe buiider. as .seruice ,r;;" 'fr;'d*i*; 
rend.erect pt.iorto l-z2oto, the sahe is. reEirect t" b. ;;t;;;;f,s the buitcler tothe seruice tax deoaameit. B"ikl;,. ;;;;;;'-ietZoin th" anrot,,ttcolleated r,s Seruice 

'irrx.

(ivi Without prejudice to the for.egoing, Noticee submits urat taxablevarrrc rrrrrier rrre worr( """,.r.i ".1?rji".-ililr;;;;'J:f value o[ rheworks cor.rrract which is rclatabte i. 
-;il;J;";;vicled 

in tt.reexecution, of a worlrs contr.act. For tLiis p,,r!o"., valua.-ionmechanisrir has bien pr-ovirle. 
""a* n,,f" ,i"'Jr'rn" valuarion.ntes. However, "., optio,l t- gi;;;' ,;'is":{_# ro opr tor acomposition schemp. that compJsition 

""r,-..lli-no, manciatoryand if he chooses nor roopr for ihe; said ;;;;j 
"'._i.. t* .on r,.paid. under'.Rule 2A, ibict. Therefo+, ii;. "}i',i"iri.'i" invatid in asmrrch as it imposps the composition 

""ti._.-or-ii"J^""".....
(v) Noticee submits assuming b.ut not admitting Service,lax, if any ispayabte under the lreart wo.f." coiiirulil ,i""r"r.," of worlcscontract rnust b'e determined .a p.. n"i. 

- 
i-n i S".r,ic" .f",(Derermination of value) n"i*,-qo6i. orrlilrJ,l"i",i" that the. irnpugnecl SCN has been pas-sell with rev.enue bias withoutapprec-iating the stat.to.ry piovisipn, i.t.",i""""'i rhe same arl.latso rhe objecrive of the iraaslbtilr.T.liirirvl 

"e*emen r. lr istrnreasonable to hold rhat mareriall valui i" nit i; ;-;.acriviry merery onl 1r.,.' g-urd iqi -;;',;;;i'#,I,1,::",::T'i::X
rurnished by noticee t" ii" ".i.i"{""jr#i.l.o"lr.o4.2o r r, rhesame wqs not furnijhed as it was r{ot asked for E fl* department,,rl:.'.19.". it does npt l..d t. ;-;F;i;,,#';;ii ii:,e same is nirlvithdur beins siven an "pp..til"i[,'oii.].8;L,i:' Noricee shalrsubrriit thc marerial co""L.''.,ri^; lr^.";;^"''l.:'l:'',:'
Deceinber 2o1o. nsumption 

lfor 
the rjeriod 'lan,ary 2o1o to

rl{vi) Noticbe further submits that whsfe the Valqe of Work contractscrvifc shal is de termineJ 3" ;i;l;"';.'i;i: ;;:f service rax. (Dctci"mination of value) nutes,.2{oO; "n. 
"frJi ail""n. entitled Lo

rutirizb 
cenvat c.eait on inpuisc,l$,fi "c,!i,fiL""ji"-."'"" ,'

'""'ilx'iif ioi|'^T:Iil:ffi"."il:,,Hi1i,f 
ffi,ilil;il:ilpiTf ,il;reason, service tax pay

can be paid by utilizir
:::::"'r"1.6;oT#1::.0?":iU::fi $,,i#,'"."m:;;":"{:iconslilered the same br
notic.s i.suJd-mi;;#'t* arrivi4g at the tax liabilitv 

""d;;1',:atty with ievenue bias should be sef-aside.
(viii) Without prejudice to rh: fgre.go-rnC, .assur4ing but not admirtingNo ti ce e su bmi ts ro, .n.^ o_"I]:o]r*r",r".v- ziii ij ",. i.elem uer z o i o,

$oew:,:X, Hil,:,Hi: lmount 
of ns.eso-iii i"ar."rr"s" u.e tux.il.

b..,. .;";;";;."d;i"";o,,unotl"jand how the said amounr has
d"'id G";;;d"i;:1-"J:t.{ receiptsror Rs lr7o.s8 Lakhs
Lau, J i ",I" Jii#i;:;j"'7", :: :? 

":1. 
?:::,:"TI 

2 o r 0, ns 3 7 i i i
t
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'*+1;,)

(ixJ

(xiii)

(xiv)

or dis

_ O.l.O. No.4 9/2012-Adj I(SIA IJC
oR No.62120 r t-Adjn(sT)ADC & 5 t/20 t2-;djn(sl)ADC

i(nposing penalry fo
the result of quasi

{x) Noticee submits lhat penalty under Section 77 lor failure to submit
the returns is not right in law as they have filed their hatf-yearly
rbturns irr form ST-3

I
for thc said period. (Copy of the Si-iJ relurns

errclosed). Hence, penalty on this count shouid be set-aside.

(xi) Noticee further su ts that mensrea is an e
qttract perlalty. Thc Supreme Court in the ca
u,. State oJ Orisso / 978 (2) E.L.'.r. J159 /s. c

ssential ingredient to
se of Hiadustan Steel
., held that an orcler
tatu'tory obligation is
ancll penaltg tuill not

of condu ct : cont e ntiou s
of it s tbbtig 

atio n.p en aly
perl6nn a statutory

failure to carry out thcs
riminal proceedings

cirdinai.lg be imp tLntess the partA obliged. either acted
cielibe ratelg in d of lau: or uas gutliye

I nbt' also bb
disregard
failure to

obligation is a mat of discretion of the authority to be exercised
j r-rdiciqlly and on a consideration of the relevarit circumstances
Even if a minimum penalty is prescribed, the authority competentto imposc pe
rvhen ihere is

nalty
a tec nical or judicial brea

be justified in refusin8 td impose
ch of the proyisions of the

penalty,

Ac[ ori
offendt

where: the ch flows from a bona fide belief that the

statutJ
r is not 1ia e to act in the manner prescribed by the

IYl.-.._ fXl$-r no evidence has been broughr,on record by rherower authorrty to prove contravention of,-various provisions ofFinance Act, 1994'by the noticee onfv *iif, ini""1 i""ir"a. .rr.pa).ment of service tax. In this 
""e.,aiio, impo*liion of oenatHesnpon them is not jr-lstified. In this iegard ippJfir.,tli""""-r"ri".r".on the decisions in the case Af-ln eii piii"Z.ii'r,ta. 

"9rl'Tl::to""I^?I centrat Excise, Ctpinat 
--' 

zoo?"fs)"'dlr.n. +zq
( I n.-Lpt = 2tJo4 (,t74) E.L.T. I9 (Tri._LB). CESiAT, r{orthern
?lllh;_I"y Dethi (L.arser senchl heta - A;p"i;;;;';;i,g una",oona Jtde doubt regarding their dctiuity whethLr covered bi Eeruicetax ol not, lhere en'slsreas onable -c<tuse ," -r;;r-;;; 

;' 
,;;

qepositing Serube tax ur time_ penalty 
""i i*p""rrri. 

t*'t".rn" 
otsectioir 80 ofFina'ce Act, lgg4: " "v! '.'PU'arJrc ,r Lt

In the, case of Ramr.krtshna Tr,auels put Ltd.- 2O:OTF) glR 3Z(Tri-Mum) wherein it was treld that: in the absence q[ ary records asto suppression of facts, then ibona fide Uiti.ti i"-o' re-a's"onaUt"cause under section g0 of the Finance ect, fSga.-"

Nor.icee .further submits thar rihere the interpretation of law isrequired, penal provisions cannot be;invok.a. if"" i" ii"'"""" or

i;i:'::#ifr,- i[ffifilifl,?: "i,t !:"i,i":l ;:*ff *i"f;*",!:: ,: " dispute of-interpretation of provisiri i]-ii-,"ri) 
".""tprorrsrons cannot .be inuoked. Theriore, the Commisiioner(Appeals) nghtty sel asid.e *e penaltg." ri""". p"".i y'"ti .".

honest or ac te consciou.s
cised forp
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Rs.211.55 Lal(hs taxes an<l other charges r.vhich shall not belcviable te service [ax_ An amol-lnt of Rs"^5g2.32 I-atfis nas ontybeen receiycd towards Construction agreement. ft e.efo.e,
:."yqinF but not admirLing, sen,ice tax if Iny is payable shouldoe revred qnty on amount of Rs.SB2.32 and not on the entire
amount as,envisaged in the notice.

(xii)



.' ,I I
\l

(xv)

applicabre. in the instant case whgre rhere have been conrusio.sas to applicability o,f service tax, ciassificatio"'.f-**ii""'.iI. 
"^alaw has very much been unsettled,,,

Withogt prejudice tb lhc ft.rreqoing, assuminB blrt nor admittintsrhar service tax oir saicl servicJ' is p.v"ui", 
- 
ll",i*l" i_i.,t 

",:*_T1: ,^h1, p.endly under section z1in.i ir"ii",i'io'lr ,n.t,rnance. Act, I9941 slqotrld rrot i:e imposed as ther. .i"s areasonable cause for the saicl l.ailure.

OR No.621201 l -A n(ST)ADC & 5l 012-Adjn(s t)ADC

r'ds of the case,
d written & o

use notices on
is same, both

on order., the

SCN No. & date

Similarly, with regard to show cause notice O.R.No.S t /20 l2-Adjn.(ST),
fl :i:,:!?j;.T ;'f ,t?. 

cove ring the $eriorr J'",;r roiii;' ["*,"u.. 20 1 r, rhey
(i) Noticee 

".,t -tt" ,L:i^t": ll. peliod. Jan rary 20t 1 to December,201 I , the show cause notice hds .r^irn.Ji,fla-i9r,t re receipts ofRs.1r,73.17,84s1 
. are raxar:i". 

- 'i;;;-";;, 
said amounr,. Rs. S,66,66, 170/ _ ist received towqrd"' urtr. 

- 
o1 sale deecl andRs 86,11,038/_ is rpwards taxes ahcl ott uJ 

"f,lpgu" which shallnor be teviable ro service rax. An ,ri.""t .i liJ.s,4o:i-o.,6;;i:has only bcen .riceived a*"..f"'-,i.'"",r"""1ro., rg.".rrr"n,.Thcrefore, assuming but not ad+irti;;; 
";;." tax if any ispayable should be .levied only oni or"oint, oi n".S ,4O,4O,637 / .and not on the entiie amotrnt as .nuis^geJ i., it E noti"..

rel ied
made

notice
are as

J.l\o

2.

tl-re documents
rall submissions
thp same issue
thi show cause
deiails of which

I

i5. I find that t*-resc are periodical show cause,, notices. The demaldror rr.re past period was confirmcd.vidc oio n,l.i+)ztrolj" ar,.q ls.10.20loand the same lvas also u^pheld by c.;;il$;ul iooo.u,"y vidc orANo.o8/2o11 H_rr dated sr.or.io+1. il=p;#Jry f;iili.i,nf *. decision of theCommissioner (A), I hold that dcmand of Scrvice Tax is.s\rsLinable.

S
D

Tax
ecl62 02 i G ,xrAdj sr)

td 2d 3 04 2 io I

Pe covered

Jan
D

2OlO to
201

Rs.3 ,03,1l3/-
Adjo oN lD 2I20R rG xST)

cl rd 42 2o4 0 t 2
Janua 20 1I tory

rbc 2 I0 I
Rs.48,33,495/-
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{i,)

DISCUSSIdN &

14. I have thegone throtrgh
of show cause notice
There are two showcovering period. As the issrLe

to be adjudicated by a

O. R.No. I1

43



,{JJ
O.l.O. No..19l20 t2-Adjn(SIADC

OR No.62120 ) l-Adjn(S'I)ADC & 5ll2012-Adjn(ST)ADC

16. Admittedly, the assessee has executecl a resialential complex
projbct having more than 12 flats and layout of the project was approved by the
civic authorities. Therefore, the project satisfies the definitioll of l'esidential
complex' as de|ned iu the statut€.

17. Vartrus fials have been sold by them to various cl.lstomers itr two
states. Firsr, they haye executed a 'sale deed'at semiltnished stage hy which
the ownershii: of the serrri-finished flats was transferre(t to the c].rstomer.
Appropriate dtar:rp dr"rty was phid on sale deed value. No service t:rx been
demanded on the sa[e deecl lialue in the light of Board's Circu)ar dated
29.01.2Q09. After cxecution oi lale deed, they have entere(l irito another
a8reement with the cLlstomer ftirl conrplelion of the said [lats and thc service
ux demand is confined to this aEicement.

18 T{re seconcl agre t, (written or o
nd tabour to b
osite contract
Works Cont

t service and t
Board vide Circular rjlo. i28l 1o/2o 1o-

ral) and by whatever uame is
ring the semi';linished flat to a
involving labfur and rna I eriai,
ract Service l. Therefore, the
he sa'me shail be ireferred in

t The
AIso

19. Rcliance is also

clarified as under,

"2. The ntotter ht|.,s been As regards the classificatio\, tuilh eJkct
fiom 01.06.2007 t]uhen the service 'Works Contracl' serqice Luo,s tftad.e
eIJe ctit ) e, cl as s ific o,tiorr of seruces would. und.ergo a ctrhnge in case oJa
lo4g term contracts eren t
respectiue toxable seruice prior

h part oJ lhe seruice t,as clossrJfied under the
to 01.06.2O07. This is because 'works contract'

desaibes the nature oJ the A more speci.lico,ltg and, thetefore, qs per the
P{outstons
classificol ion Ior the

of seclion
part ol llv

65A of t Finance Act, 1994, it Luould be the appropi@te
rvice prouided 6fier that d.ate."

the decisio4 of the Authot ity on Advance
Ruling in the case of SHNA DEVELOPERS-2Oo8 (10) S.'l'.R, 357
(A.A.R.) wherein it has been he ld as under:-

Atlvance Ruling lseruice ta.x) - l,{/orks Contract service - Sale oJ plols to prospectiue
buuers dnd. conslruclion of residential units und.er ruorks contracf Applicaflt
contesting liabilitg on the groururl thal impugnbd worka co^tract is Jor constntctiot"tI of indiviclual tesi4ential unit and 

^ot lor residential, conptex - Conditioft on
bansfer of prbperly in good! leuiable to salCs tax sarisfied - Re@rds indicating
constnrction dj at le(6t l2'.residential units.l uith common laciLiiies anQ same
couered under 'residenticll Complex' as per prorisions - l orks contract no{ for
constntction df i.solated house 6ut Jor common /acilities dlsb - lmpugne(i dcti;itg
auercd. undei Work"s Contract aeruice - Sections 65(91a), 65(1os)lzz?za) and 96D
oJ Finonce Act, 1994. - Indtuidual llousesr buila tlvaugh luoris contract tlave to be
uieued as parts of o, residential complex rather than as st4n6l alone house.
lparas I , 6, 7, I

In view of the above, I hold that the impugrred activity is classifiable
undet' Work Contract Service'.

20. The have further submitted, ttrat composite scheme i6 not mandatory and
service tax car.r be paid under Rule 24. It is acceflted that composite scheme is
optional. They have not furnished the details of material cost supported by
documenLary evidence.,ln the absence of which, the demand of Service Tax on
tJ"e full amount without any pe rpissible deduction of material cost would have
been very harsh on them. In this backdrop, the calculation of service tax

Prige 9 oI 12
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liability in the show cause notice at composite rate is a beneficial act which
does not mal<e the show cause notice invalid. They have lrot submitted the
details of materials cost for the relevant period supportcd by clocumentary
evidences even now.

nd. 'fhey ltave
I fin(l that the

cleed valtre. The

'21. They have fLrrther subnitted that they are entitled to rrtilize cenvat credit
on export services ancl capitat goods an(l the same has not l)een constrlerecl
belbre arriving at the tax liability. Dligibility to oenvat creclit is governed Cenvat
Creclit Rr.lles, 2004. Credit can be tal(en on the strength of valid documenls on
eligible capital goo(ls and input services. TIre assessee has to tal(e this credit in
accordance wl01 ttle rulcs. The department is not- obliged to cletermine tlteir
cenvat credir eligibility, while demanding service tax en the taxahle services.
Accordingly, their contdntion dogs ndt have any sul)stance.

22. They trave ilso contested the qualitication of defia
suqmitted that taxirs and othcr charges need to be cle'ductAd.
Cemari'd of service iax has been,made after excludi.ng tte saie

+5

thim
n the

' froni the lpenalties by
following Case laws:-

TA.I Verstle GURDIAN LEISURE

(INDIA) SHIPPING PVTL l.rTD. Versus

total amount collccted frorn a customcr minus palc deqcl value has been taken
as gr-oss amount ihargecl for the works contract. No other cleduction of any
amount collected undet any heqd, "Whether land dpvelopment charges ort any
other charge" is permissible excqpt VAT. It is 4either thbir supmission that,VAT
amount has also treen included;in the gross afnount, nor they have ftrrnighecl
belore me any evidence.that they have paid VAT. Accordingty, tlteir contention
is rejected.

reasonable cause for failure Llnder that sectio no other criteria is mandate of
Law to exoneratd from penalty. The submis nof Fe assessee does tot
constitute y'easonable cause so as to exoner
invoking

(0

{ii)

(ii0
CCE., CHENNAI.I

o

2006 (r) s.T.
LTD. Versirs

rrccoiainglji,
contravened

It. 320 [fri. -.Dcl.]- SPIC & SPAN ECURIry & ALLIDD DRVICD {I) PI
24.
have
Cornnrissioner lhopeals).

that penaity und
"rl

c.c.q.,
I hold

NEW DELHI

the provisions of law ite adverse
onT6isi mpoqa

ordei
ble as they
passed byd+sp

25. Accordingly, I pass the lollorving order:-
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O.l.O. No.49/2012-Adinr St)A D(l
Ort Nn.nzno t t -nI nM[ oc allni rz+trj r(sr)Alrc

23. Penalty is a preventive as ivell as
of breach of )aw anfl also to disci:urage
breacl,. Of, course, just because penalty
mcchanically be levied followlng Apcx
Hinclustho'n Steel Ltd, v. State o/ Onssa
AIR 1970 S.C. 253. Secrion 80 of the Act

the

measul'e to defeat recurrence
of any qillul
should not

decisionr in the case of
1n

ORDER

(a) ln respect of show csuse notice O.R.No.62/ 201 f _Adjn.(ST) dated
23 .O4 .201 f . i

'' ",:flT',fl "#lT.!T l;"HHi,:::"1;if "##dffiJ:;
under- sub section (2) of Section 73 of Finance.Act, i994 against
M / s.Alpine Estates, Secunderabad.



c t2-
l,z..l (, l

(ii)

(ii i)

(iv)

I demand interest on the seivicc tax demanded at (i) above, uncler.section 7s of Finance Acr. 1994., ., ,h-;';;;r;;J;,?"."i., u"_M/ s.Alpine Esutes, Secund;rabed.

I impose a p:l1lry @ Rs.20O/- per day or 27o of sr.rch ser.vice taxpcr monrh wtrichever is higher, ror ttre ierioJ oi ir"rl.iri,ifi^,rr. ao,.ot lralrnent of Setvice Tax under Scction 76 J ii.""".'n"i, isS+,on M/ s,Alpine Dstate6, secunderaUaa. ttow.ue.,',i.'il,"j urno.,nt.of penatty payaule :ifi terms of secrion z6 "f,}i'."oi-.1...a ,n.service tax payable. I I

,^:iTtl:_" p.natty dl ns. L,ooo/- uncter Section 27 of the FinanceAct, 1994. :

oR No.62l20I l-Adjn(ST)ADC & s l/20l2-Adjn(ST)ADC

lnotice issued vide
flingty disposetl otL

O.R.No.62l20t t dated

rause notice O. R.No.5 t /20 t 2_Adjn.(ST) (lared

(v) e shorv cause
.04.201 1 !s accorr

In fespect of show I24.04.2012. 
l

(vi) Dernand o[ service
Jan. 201 I to Dec.2
of Section 23 ot
EsLatei, Secundera

(ixJ

(x)

off

(i/c Cess) of Rs.48,33,49S for the period
ub section (2)

l

lll
2i3

(b)

11 is hereby confi rmeo Llnder s
Finance Act, 1994 against M /s. IVI/s.Atpine

(vii) I demajrcl interest the service tax dcmanded at {i} above, undersection 75 of F Act, 1994, ar the appropriate rate, fromM/s.Alpine Estates, Secunderabad.

(viii) Iirnpose a penalty Rs. 20Ol- er day or 27o of such service taxp
pe r month which r ie higher, for .th e. period of default till the dateof payment of Serv e Tax under Sectioa 76 of Finance Act t994,on M/s.Alpine Estates Secunderabad. However, the totsl amoulttof penalty .payable in terms of sbction 76 shall not exceed theservice tax payable

liTq"_.T_o penalgr oi Rs.l,00O/- uncler Section 72 of the FinanceAct, 1994.

The sd
x (oR.

ow cause notices issued vide C.No
NO s1/2012-ST) dared 24.04.201

wl16/62/
2 is accord

20 l2-S.Tax Gr
ingly clisposed

(R.s MA 1.._
ADDITIONAT COMMISSIONER

50o 0o3 (By REGD pOsT ACK DUE)
Copy submittecl to,

Customs, Central Excise
issionerate, Hyderabacl.

(j) the Commissionerj
Flyderabad-lI ComrrJ

,: .. ill
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& Service Tax,

rr6

,/
, lfult. Alpine Esl ,tes.v 5-4 - tBZ / 3 A +, -,.. rd ftoor

Mc Road, s.""nalf .u.J_'



Oll No 621201 & 5 l/2012-Adj 
'!(S-f)ADC

Copy to

(ii)

(iii)

{iv)

I

-(Through the Superintendent, Relriciv & Trihunal, Service Tax)

the Additional , Comririssiorrco,","i";iJ.,i.;;id,;i!l*Uil"' or Scrvice rax' Hv(lerabad-ll

the Assistant Commissioncc;;;;ff;;;1:Hili#:::' or service rax' FJv6"''"1o'1-"

the Supcrintendbnt ol Custorns, C-en.tral Excise & Setvice .l,ax,

fi ;:"flr:::'* t ce t t, H qrs o f rrci, uva. * r," Jii c #,iiJ J,'i,..",.,
j
lce
luya

'I'a.;x, Serwiae Tax Groun_X
erabad-

(v) the Superin
Hyderabad-ll

tendent of Serv
Commissionerate,

(vj) Office copy/ Master copy/ Spard copy.

I
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