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Undcr Sec. 85 of the Fmance Act, 1994, as amended any person
aggrieved by this order can prefer an appeal within three months from the date
ol communication of such order/decision to the Commissioner (Appeals),
Hgrs., Office, 7t floor, LBStadlum Road, Basheerbagh Hyderabad - 500 004.

3. U 85 & B ATRTT OMgA (ST) @rﬁ\?{ﬁaﬁﬁrmtﬁ!ﬁ_m.ﬁﬂﬁ%ﬁaﬁ?
msﬁaﬁtﬁﬁa‘qa%%aﬁmﬁhﬁrmﬁql

An appeal L(nder Sec.85 tcn the Commissioner (Appeals) shall be made in
form ST-4 and shéll be:verified in the prescrlbcd manner.
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The form of appeal in Form No: ST~4 shall be filed in duplicate and shall
be accompanied by a copy of the decision or the order appealed against.

5. ondie wr st for Pt o ety & R anfier a1 <& & 3w IR Bl IR qT W
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The appeal as well as the copy qf the decision or order appealed against must
be alfixed with court fee stamp of the appropriate amount.

]

Page 1iof 12 |



| o
0.1.0.No 49/2012-Adin($T)ADC @
OR No.62/201 1-Adjin(ST)ADC & 51/201 2-Adjn(ST)ADC o

<
‘
|

Sub: Service Tax — Offence L Case agqiinst M/s. Alpine Estates — Non

payment of Service Tax| on taxable services rendered - OIO Passed
— Regarding. * i
!W ; x k &

M/s. Alpine Estates, 5-4-187/3 & 4, 11 Floor, MG Road, Secunderabad -
500 003 (hereinafter referred as Paramount / assessee , in short) are engaged
in providing works contract service. M/s Alpine Estates is a registered
partnership firm and got themselves registered ‘with the department for
payment of service tax with STQC No.AANFAS5250FST001.

2. A Show Cause Notice vide H:QPOR No. 82/2010-Adjn(ST) dt. 16.6.2010
was issued for the period from January 2009 to Decernber 2009 involving an
amount of Rs. 31,10,377/- including cess and'the same has been adjudicated
and confirmed vide Order-In-Original No:44/2010-ST dt. 15.10.2010. Further,
the assessee has gone an appeal and the same has been dismissed vide OIA
No.08/2011(H-II) dt. 31.1.2011 ‘by the Commissioner (Appeal), Hyderabad. The
present notice is issued in sequel to the same for the period from January
2010 to December 2010, | '

3. As per Section:'65 (105)i (zzzza) of the Finance Act, '1994 defines that
‘taxable service means anv service provided or to be provided - to any person,

, airports, railways, transport terminals
bridges, tunnels and dams',

Explanation: For the purposes of this sub-c]
contract wherein, - : i
(i) transfer of property in goods involved in the execution of such contract is )
 leviable to tax as sale of goods, and : :
(i) such contract is for the purposes of carryi out, - i
(8) .erection, commissioning or ;fnstallatiog of plant, mac}?'Linery, equipment or -

duse, "works contract” means a
| ;

structures, whether pre-fabricated or therwise. .... |
(b). econstruction of a new building or a civil structure or a part thereof, of of a
pipeline or conduit, primarilyfor the piirposes of commerce or industry; or
()  construction of a new residential complex or a part thereof: or
(d) completion and finishing services, repair, alteration, renovation or
' restoration of, or similar services, in relation to (b) and (a; or
(e) turnkey projects including engineerin ,» procurement and construction or
comr?vissfoning (EPC) projects.”
4. As per Section 65(91a) of the Finance Act, 1994,
Complex "means any complex comprising of -1

(i) a builFing or buildings, having more Ft‘ an twelve residential] units;

‘Residential

(i) . acommon area; and

(i)  any one or more of facilities or services such

) i : as park, l-if’t, parking
space, community hall, cemmon watrr supply or effluent treatment
system. ‘

located within the premises and the layout of s

discharging the service tax liability properly and
returns, which are mandatory asl per Service Tax Rul
verification of the records, it is found that M /s Alpin
a single venture by name M /s Flower Heights loc

€s made there under. On
e Estate have undertalen
ated at Plot No:3-3-27/1,

' "(
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Mallapur Old Vilage, Uppal! Mandal,
customers towards sale of land and a
for the said period. Further
for the said period.

RR District and received amount from
greement of construction of 102 houses
, it is found that they have not filed ST-3 returns

6. Further it is made clear on 01.02.2010 by Sri A. Shanker Reddy, Deputy
General Manager (Admn) authorized representative of the assessee , that the
activities undertaken by the company are providing services of construction of
residential complexes and also stated that initially, they collected the amounts
against booking form/ agreemént of sale. At the time of registration of the
property, the amounts receivedi till then will be allocated towards’ Sale Deec

and Agrecmc!nt of Construction.| Therefore, service tax on amount received

against Agreément of Cc’mstruction portion of the amounts. towards agreement
of constructibn is ‘aid on reccipi basis. The Agreement of Sale constitutes the
total amountLof the land/semi finished flat with undivided sbare of land and
value of construction. The salt deed constitutes a condition to go for
constructioniwith the builder. Accordingly, the construction agreement will
also be entered immediately on the same date of sale deed. All the piocess is in
the way of sa}le of constructed u ,&t as per the agreement of sale hut possession
was given in two phaseés one ‘is and/semi finished flat with u divided share of
land'and othér oné is compléted 'unit. This is commonly adopted procedure as
required for getting loads from thé banks". : '

7. As per the exclusion provided in Section 65(91a) of the Service Tax Act,
the residential complex does ngt include a complex which is constructed by a
person directly engaging any qther person for designing or planning of the
layout, and the construction of}such complex is intended for personal use as
residence by such person. Here" personal luse" includes permitting the
complex for use! as residendé’ by another' person on, rent or without

consideration. If is further clarified in para 3 of the Circular No.108/02/2009-
ST dt. 29.01.2009 if the ultimat

such activity is not liable to service tax. Therefore, as per the exclusion
and the clarification mentioned above, if a bui]der/promotcr/devcloper
construction entire complex for one person for personal use as residence by
such person waould not be subjected to service tax. Further, the

bui]der/promoter/_develop'er normally enters' into construction/completion
agreement after execution of sale deed, till

property remains in the name of the builder/ pro; .
rendered thereto are self services, Moreover, stamp duty will be paid on the
value consideration shown in the sale déed. Thetefore, there is ‘no levy of
service tax on the services rendered till sale deed, i.e on the value
consideration shown in the sale deed. But,

no stamp duty will be paid on the
agreements/contract against which they rénder services to the customer after
execution of sale deeds. There exists the se i

clause

Therefore, such  services against agreeme
attracts service tax under Section 65(105(zzzza) of the Finance Act 1994,

B. As per the definition of " Residential Complex" provided under Section
65(91 a) of the Finance Act 1994, it constitutes any one more of facilities or
services such as park, lift, parking space, community hall, common water
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14014 /P4 /PLG/H/2006 dt. 23.3.2007. As seén irom the records, the assessee

their customers. On execution of .the sale deed the right in a property got
transferred to the customer, hence the construction service rendered by the
assesses thereafter to their clistomers under agreement of construction are
taxable under Service tax as there exists service . provider and receiver
relationship between them. As there involved the transfer of property in goods
in execution of the said construction agreements, it appears that the services
rendered by them after execution of sale deed against agreements of
construction to each of their customers to; whom the land was already sold
vide sale deed are taxable services under works contract service.

9. M/s Alpine .Estates, Hyderabad vide- their statement received in this
office on 22.4.2011 has subrqitted the F‘l:at-;wise amountfs received for the
period from January 2010 to D cember 2010. The total amaunt received is Rs.
85027011/- against agreements of construction during the period and are
liable to: pay service tax including cess works out to Rs. 3503113/- and the

interest at appropriate rates under Works Cbntfract Service r'r:spectiveiy.

! i !
10.  M/s Alpine Estates, Hydtfzrabacl are well aware of the provisions and of
liability of service tax on receipts as result of these agreements for

ST-3 returns for the said period. Hence, the service tax payéjlblc by M/s Aipine

Estates, ' appears'to be recovered under Sub-Section (1) of Section 73 of the
Finance Act 1994 ° | !

i C :

L1.  From the foregoing, it appears that M /s, Alpine E'staté;s, 5-4-187/3 & 4,
[T Floor, MG Roagl,., Secunderabad-3 have contravened the provisions of Section
68 of the Finance Act: 1994 read with Rule 6 of the Service E ax Rules, 1994 in

Rule 7 of the Service Tax Rules 1994 in é§ much as they have not filed
statutary returns for the taxable services rendered and alsg did not truly and
correctly agsess the tax due on the services provided by them and also did not
disclose the relevant details/information, with' an intent to evade payment of

service tax and are liable for recovery under | "ovisions‘to the Section 73(1) of

the Finance Act 1994 and thereby they ha\.i:; rendered themselyes liable for
penal action und}r Section 77 &76 of the F‘.inﬂcc '‘Act 1994, r

to the Additional” Commissioner of Customs, ntral Excise & Service Tax,

t i '

12.  Therefore, M/s Alpine Estates, Hyderab!aj'j » were required tr]"a show cause
Ce

Hyderabad-II Conlumissionci'ate, Hyderabad, a "Fo why:- !

H ! f
() an amount of Rs.3503113/- | Rﬁ;pcr:s Thirty five |lakhs three
thousand one hundred thirteen only ) including cess should not be
demanded on the works contract service under the Sub—ﬁection (1) of

Section 73 of the Finance Act 1994 tor the period from January 2010
to December 2010; and ' "

(ii) Interest is nat payable by them on the amount demanded at (i) above
under Section 75 of the Finance Act 1994; and

R

|
(i)  Penalty should not be 'imposed on them under Section 77 of the
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Finance Act 1994 for the contravention of Rules and provisions of the
Finance Act 1994 ; and

(iv). Penalty should not be imposed on them under Section 76 of the
Finance Act 1994,

13. A Personal Hednm, was held on 16.08.2012. Shri Jaya Prakash,
Manager (Accounts) along with Shri Sudhir V. 8. and Sri Harsha, Chartered
Accountants, appeared for the personal hearing. While reiterating the earlier
submissions \made in their’ repl& to show cause notices, they have made
following submissions. In ‘add'ition the assessee has stated that one more
pcxiodical sHow cause notice | with 0.R.N0.51/2012-ST dated 24.04.2012
covering the period January, 2[5].1 to December, 2011 under similar issue is
pending ad_]uChC"lllm‘l and rcqucstéd to adjudicate the same with this order.

(i) that the Finance A't 1994 was amended by Lhe Finance Act,
2010 to introduce fan explanation to Section 65(105}(zzq) and
Section 65(105){zzzﬂ) Clause (zzq) relates to a service provided
or to be provided t a) y person by a.ny other person in relation
tt commercial or- industrial construction and C}dLlSC i(zzzh), a

rvice in 1elat10n {the construction of a Lomplex Both bear
the followmg explan 'ﬁion:

Explanation — For the purposes of this sub-clause, the construction of a
new building which is|intended for sale, wholly or partly, by a builder or
i any person authorize by the builder before, during ot after construction

{except|in cases for which no sum is received from or on behalf of the

prospe(]:twe buyer by the builder or theperson authorized by the builder
1 before grant pf completion certificate by the authority competent to issue
, such certificate under any law for the time being 'in force) shall be
i deemed to be service provided by the builder to the buyer.

(if}  Noticee further submits that reliance is placc on Mohtisham
Complex (P) Ltd. v. CCE 2011 (021) S.T.R.551 (Tri-Bang) wherein it
was held as under- “The deeming provision would be applicable
only from 1-7-2010.0ur attention, has also been taken to the texts
of certam other Explanations ﬁgurmg under Section 65(105). In
some of these Explanations, there is an express mention of
retrospective effect*Thereforc, there appears tp be substance in
the learned counsels argument that the deemmg provision
contamed in. the cxplanahon added to Settlon 65(105})(zzg) and
(zzzh) of the Finance Act, 1994 wxll have only prospective effect
from 1, 7-2010. Apparent!y, prior to this date, a builder cannot be
deemed to.be service provider promdmg any service in relation

tmndu'st_nal/commerczal or residential complex to the ultimate
buyers of the property.”

{iii) Noticee further submits that Circular 1/2011- S.T. 15.2.2011
issued| by Pune Commissionerate it has been clarified as under:
“Repre‘sentatxons have been, received f{rom . trade rcquestmg
clarification particularly for : advance payments for services of
Construction of Residential Complex rendered after 1-7-2010 and
also for service tax|collected by buijlders even: where no liability
exists. It is hereby ¢larified that where services of construction of
Residential Complcx were rendered prior to 1-7-2010 no Service
Tax is leviable in f:erms of Para 3 of Boards Circular number

i Page 5 of 12
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(vii)

(viii)

‘furnished by noticee in his corresy

;NoticLe further submits that whe

o %
- - «t)
0.1.0. No.49/2012-Adjn(ST)ADC it

OR No.62/201 1-Adjn(ST)ADC. &

108/02/2009-8.1‘.,.
of Residential Cor
2010.Despite no. s

collectecl by the builder as “Service

5172012-Adjn(STYADC

dated 29-1-2009. The Service of Construction
plex would attract service tax from 1-7-
rvice tax liability, if any amount has been

Tax” for Services rendereci prior

to 1-72010, the same is required to be deposited by the builder to

the Service tax départment.
collected as Service Tevx,

Without prejudice to the foregoing,

Builder cannot retain the amount

Noticee submits that taxable

value under the work contract service is that part of value of the

works contract which is relatable

execution of a works contract.

mechanism has been provided under

rules. However, an option

to services provided in the
For this purpose, valuation
Rule 2A of the valuation

is given to assessee to opt for a

composition scheme. that composition scheme is not mandatory

and if he chooses not to opt

for the;
paid under Rule 24,

said scheme, service tax can he

ibid. Therefore, the said notice is invalid in as

much as it imposes the composition scheme on the assessee.

Noticee submits assuming but not
payable under the head Works
contract must be .determined as
(Determination of Value) Rules, 2
impugned SCN has been

admitting Service Tax, if any is
Contract, the value of works
per Rule 2A of Service Tax
006. Noticee submits that the

passed with revenue bias without

appreciating the statutory provisipn, intention of the same and
also the objective of the transaction/activity/agreement. It is

unreasonable to hold that material
activity merely on the ground tha

same was not furnished as it was n
therefore it does not lead to a cof
without being given an opportunit
subnijit the material Consumption
-December 2010.

‘Service shall is determined as per,
(Determination of Value) Rules, 30
utilize Cenvat Credit on Input seryi
[ w

ENotic ¢ submits that assuming bﬁ:t
'is payable and the benefit of Rule

value is nil in any construction
t material value has not been
ondence dated 22.04.2011, the
ot asked for by the department,
pnclusion that the same is nil
y of being heard. Noticee shall
for the period January 2010 to

re- the Value of Work Contract
as per Rule 2A of Service Tax
06, he shall also be entitled to
L[:es and Capital gooids.

not admitting service tax if any

reason, service tax payable under
‘can be paid by utilizing the Cen

services and Capital goods. Howd

2A, ibid is not available for any
Ico'mpcasition scheme at 4,129
vat Credit in respect of Input
ver, impugned notice has not

considered the same before arriv;-ixjg at the tax liability and such
notices issued mechanically with revenue bias should be set-aside.
i

Without prejudice to the foregoing,

assuming but not admitting

Noticee submits for the period January 2010 to December 2010,

the SCN has claimed amount of

However, noticee fails to understa

been arrived at, Out of the total
during the period January 2010

Rs.850127 Lakhs are taxable.
nd how: the said amount has
receipts :of Rs. 1170.98 Lakhs
to December 2010, Rs.377.11

Lakhs is received towards value of sale dqéd, and

i
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(xi)

(xii)

(xiii)

(xiv)
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Rs.211.55 Lakhs taxes and other charges which shall not be
leviable to service tax. An amount of Rs.582.32 Lakhs has only
been received towards Construction agreement. Therefore,
assuming but not admitting, service tax if any is payable should
be levied only on amount of Rs.582.32 and not on the entire
amount as envisaged in the notice.

Noticee submits that penalty under Section 77 for failure to submit
the returns is not right in law as they have filed their half-yearly
returns in form ST-3 for the said period. (Copy of the ST-3 returns
enclosed). Hence, pe%nalty on this count should be set-aside.
: :

Noticee further sub; its that mensrea is an essential ingredient to
a}ttract penalty. T th‘Suprem'e Court in the case of Hindustan Steel
v. State of Orissa [1978 (2} E.L.T. J159 (S.C) held that an order
imposing penalty fo failure to carry out the statutory obligation is
the result of quasi| - criminal proceedings and!| penalty will not
ordinarily be impased unless 'the party obliged either acted
deliberately in deﬁapé:e of law or was guilty of co'nduct ‘contentious
or dishonest or acte  in conscious disregard of its obligation.Penalty
will not' also be E"npdscd for failure to perform a statutory
obligation is a matt r of discretion of the authority to be exercised
judicially and on al'¢consideration of the relevant circumstances.
Even if a minimum {penalty is prescribed, the authority competent
to impose penalty will be justified in refusing to impose penalty,
when there is a technical or judicial breach of the provisions of the
Act or| where the breach flows from a bona fide belief that the

offendt;::r is not liable .to act in the manner prescribed by the
statute. !

: { .
Naoticee further no jevidence has been brought on record by the
lower authority to !prove contravention of , various provisions of
Finance Act, 1994 by the noticee only with intent to evade the
payment of service tax. In this scenario, imposition of penalties
upon them is not justified. In this regard Appellant places reliance
on the decisions in the case of In Eta Engineering Ltd. v.
Commissioner of Central Excise, Chennai - 2006 (3) S.T.R. 429
(Tri.-LB) ="2004 (174) E.L.T. 19 (Tri-LB). CESTAT, Northern
Bench, New Delhi (Larger Bench] held - Appellants being under
bona fide doubt regarding their activity whether covered by Seryice
tax or not, there ‘existsreasonable cause. on their part in not

depositing Service tax in time- penalty not imposable in terms of
Section 80 of Finance Act, 1994,

In the case of Ramakrishna Travels Put Lid- 20b7{6} STR 37(Tri-
Mum) wherein it was held that!in the absénce of any records as
to suppression of facts, then bona fide bélief'is a reasonable
cause under section 80 of the Finance Act, 1994,

Noticee further submits that where the interpretation of law is
required, penal pravisions cannot be ‘invoked. Also in the case of
CCE vs. Ess Kay Engineering Co. Ltd. [2008] 14 STT 417 (New
Delhi - CESTAT) it was held that: “It is settled position that when
there is a dispute of interpretation of provision of law, the penal
provisions cannot ibe invoked. Therefore, the Commissioner
(Appeals) rightly se}t aside the penalty.” Hence penalty is not

Page 7 of 12
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|
applicable in the'in_stant case where there have been confusions

as to applicability of service tax, classification of service etec. and
law has very much been unsettled.

(xv)  Without prejudice to the foregoing, assuming but not admitting
that service tax on said service is payable, | Noticee further
submits that Penalty under Section 77 and Section 76 of the
Finance Act, 1994 should not be imposed as there was a
reasonable cause for the said failure. '

Similarly, with regard to shov\} cause notice O.R.NO.S1/2012—Adjn.(ST),
dated 24‘.04.2012,,covcring the peripd January 2011 to December 2011, they
have stated as follows:'- - | : ‘

(i) Noticee submits that for the peried January 2011 to December,
2011, the show cause notice has claimed that %ntire receipts of
Rs.11,73,17,845/- are taxable, . Out of the said amount,
Rs.5,66,66,170/- isi received towards value of sale deed and
Rs.66,11,038/- is tpwards taxes and other charges which shall
not be leviable. to service tax. An amount of Rs.5,40,40,637/-
has only  been received towards Construction agreement.
Therefore, assuming but not admitting, service tax if any is
payable should be levied only on. amount: of Rs.5,40,40,637/-

and not on the entire amount as envisaged in the notice,

(i)  Noticee further submits that service tax is to be levied on
Rs,5,40,40,637/-. Thus, the service tax liability|shall amount to
Rs.22,26,474/-. Out of the saidi amount, Rs;7,45,524/- was
paid earlier to the issuance of notice and acknowledged the
same in the subjéct notice an sz.36,958?;- was paid by
utilization of Cenvat Credit and the balance off Rs.14,50,000/-
was paid vide Challan dated 09.02.2012, _Therefore, the entire
liability has been discharged by |the Noticee and hence, the
. noticg is required to be set aside. | :

i

submissions
_ ! two show ga'ruse notices on the¢ same issue
covering differenti period. As the issue involv('; is same, both t}"u.'L show cause

notices are proposed to be adjudicated by a common order, the details of which
are as under:- | _ o : |
i

SNo.| +  SCN No. & date Period covered Sepeios T
i Demanded
L. | O.R.No.62/2011-Adj (ST) Gr.X Januay, 2010 to Rs.35,03,113/-
dtd:23.04.2011 December, 2010
2. 1 O.R.N0.51/2012-Adj (ST) Gr.X January, 2011 to Rs.48,33,495 /-
» dtd 24.04.2012 December, 2011 | f
15.

I find that these are periodical show cause: notices, ‘The demand
for the past period was confirmed vide 010 No.44/2010-ST dated 15.10,2010
and the same was also upheld by Commissioner (Appeals) vide OIA
No.08/2011 H-II dated 31.01.2011. Respectfully following the decision of the
Commissioner (A), I hold that demand of Service Tax is sustainable.

Page 8 of 12
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16. Admittedly, the assessee has executed a residential complex
project having more than 12 {lats and layout of the project was approved by the

civic authorities. Therefore, the project satisfies the definition of ‘residential
complex’ as defined in the statute.

17. Various flats have been sold by them to various customers in two
states. First, they have executed a ‘sale deed’ at semi-finished stage by which
the ownership of the semi-finished flats was transferred to the customer.
Appropriate stamp duty was paid cn sale deed value. No service tax been
demanded on the sale deed value in the light of Board's Circular dated
29.01.2009. After execution of sale deed, they have entered into another
agreement with the customer forj completion of the said flats and the service
tax demand is confined to this a&r_eernent.
! i

18. The second agreeméﬁ_t, (written or oral) and by whatever name is
called, involve supply of materia il'md labour to bring the semi-finished flat to a
stage of completion. As it is a'composite contract involving labbur and material,
it clearly satisfies the ‘deﬁnitiorl of ‘Works Contract Service . Therefore, the
classification)]iunder work cont.rf b‘;t service and the same shall be ﬁ)referred in
view of the Section 65 A of the }:‘It. The Board vide Circular I\'}Io. 128/10/2010-
ST dated 24.08.2010; at para'2 has also clarified as under,

“2. The matter has been exa/ijjed. As regards the classification, with effect
Jrom 01.06.2007 when the new service ‘Works Contract’ service was made

effective, classification of aforesaid services would undergo a change in case of
long term contracts even though part of the service was classified under the
respective taxable service priorito 01.06.2007. This is because ‘works contract’
describes the nature of the activity more specifically and, therefore, as per the
brouisions of section 65A of the Finance Act, 1994, it would be the appropriate
classification for the part of the Service provided after that date.”

19. . Reliance is also placed on the decision of the Authority on Advance
Ruling in the case of HAREK:RISHNA DEVELOPERS-2008 (10) S.T.R. 357
(A.A.R.) wherein it has been held as under:- .

Advance Ruling {Service taxj - Works Contract service - Sale of plots to prospective
' buyers and construction of residential units under works contract - Applicant
contesting liability on the ground that impugned works contract is for construction
" of individual \residential uriit' and not for residential' complex - Condition on
transfer of property in goods leviable to salés tax satisfied - Records indicating
construction of at least 12 ‘residential units with common Sacilities ang same
covered under ‘residential domplex’ as per provisions - Worls contract not for
construction of isolated house but for common facilities also - Impugned activity
coverad under Works Contract service - Sections 65{91a), 65(105)(zzzza) and 96D
of Finance Act, 1994. - Individual houses; built through {vorks contract have to be

viewed as parts of a residential complex rather than as stand alone house.
[paras 1, 6, 7, 8 i

_ In view of the above, I hold that the impugned activity is classifiable
under ‘Work Contract Service’.

20. The have further submitted that composite scheme is not mandatory and
service tax can be paid under Rule 2A. It is accepted that composite scheme is
optional. They have not furnished the details of material cost supported by
documentary evidence. In the absence of which, the demand of Service Tax on
the full amount without any permissible deduction of material cost would have
been very harsh on them. In this backdrop, the calculation of service tax
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liability in the show cause notice at composite rate is a beneficial act which
does not make the show cause notice invalid. They have not submitted the

details of materials cost for the relevant period supported by documentary
evidences even now.

21. They have further submitted that they are entitled to utilize cenvat credit
on export services and capital goods and the same has not been considered
before arriving at the tax liability. Eligibility to cenvat credit is governed Cenvat
Credit Rules, 2004. Credit can be taken on the strength of valid documents on
eligible cap:tal goods and input services. The assessee has to take this credit in
accordance with the rules. The department is not obliged to determine their
cenvat credit el:glblhtyl while demanding service tax on the taxable services.
Accordingly, their contention dogs not have any substance :

22. They have also contested the qualification of cle and. They have
submitted that taxes and other charges need to be deducted. I find that the
demand of service tax has been.made after excluding the sale deed value. The
total amount collected from a customer minus sale deed value has been talen
as gross amount charged for the works contract. No other deduction of any
amount collected under any head, “Whether land d;:veloprncnt charges orjany
other charge” is permissible except VAT. It is neither their supmission that VAT
~amount has also been included 'in the gross amount, nor they have furnished

before me any evidence that they have paid VAT, Accmdmgly. their contention
is rejected.

- |

23. Penalty is a preventive as well as dcterre‘ t measure to defeat recurrence
af breach of law angd also to discpourage non-compliance to the law of any wilful
breach. Of, course, just because penalty is prescribed | that should not
mechanically be levied following Apex Court’s deecisioni in the case of
Hindusthan Steel Ltd. v. State of Orissa reported in 1978 (2)ELT (J159) (S.C.) =

AIR 1970 S.C. 253. Section 80 of the Act ha‘mg made prbv:slon for excuse
from levy of penalty under section 76 if the assessee proves that there was a
reasonable cause for failure under that section|no other criteria is mandate of
Law to Pxoneraté {from penalty. The submission of the assessee does not
constitute reasonable cause so as to éxonerate thcm from the Ipenaltlcs by
invoking section 80 of the Act. Reliance is p]ace' on the followmg case laws:-

(i) 2007 (6) SiT.R. 32 (Tri. - Kolkata) -CCE., KOL. TA-I Versus GURDIAN LEISURE
PLANNERS PVT. LTD.

(i) 2005 (188) E.L.T. 445 (Tri. -
CCE., CHENNAI-L.

|
(i) 2006 (1) SLT R. 320 (TTi. -.Del.}- SPIC & SPAN ECURITY & ALLIED ﬁERVICE {I} P.

Chennai) T‘RANS (INDIA) SHIPPING PV’I‘,. LTD. Versus

LTD. Vc:sus C.C.E., NEW DELHI

24.  Accotdingly, I hold that penalty underl ection 76 is imposable as they

have contravencd the provisions of law d¢sp1te adverse order passed by
Commxssloqer (Appeals). | |

| .
25.  Accordingly, I pass the following order:- | |
i

ORDER

{a) In respect of show cause notice O.R.No. 62/2011 -Adjn.(ST) dated
23.04.2011.

(i) Demand of service tax (including Cess) of Rs.35 03,113/- far the
period January 2010 to December, 2010 1s ﬁcreby confirmed

under sub section {2) of Section 73 of Fmancc Act, 1994 against
M/s.Alpine Estates, Secunderabad.
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(i)

(iii)

0.1.0. No.49/2012-Adin(ST)ADC ;
OR No.62/2011-Adjn(ST)ADC & 5 112012-Adjn(ST)ADC

I demand interest on the service tax demanded at (i) above, under
section 75 of Finance Act, 1994, at the appropriate rate, from
M/s.Alpine Estates, Secunderabad.

[l impose a penalty @ Rs.200/- per day or 2% of such service tax
per month whichever Iis higher, for the period of default till the date
of payment of Service Tax under Section 76 of Finance Act, 1994,
on M/s.Alpine Estates, Secunderabad. However, the total amount

of penalty payable iin terms of section 76 shall not exceed the
service tax payable. | |

[\impose a penalty c)ﬂ Rs.1,000/- under Section 77 of the Finance
Act, 1994, ‘ :

T:he show cause :fg:oticc issued vide O.R.N0.62/2011 dated
23.04.2011 is accordingly disposed off.

(b) In fespect of show cause notice O.R.N0.51/2012-Adjn.(ST) dated

24.04.2012,

(vi)

© {vii)

- (viii)

(ix)

T

- i
Demand of service tax (i/c Cess) of Rs.48,33,495/- for the period
Jan. 2011 to Dec.2011 is hereby confifffied hder sub section (2)

of Section 73 of [Finance Act, 1994 against M/s. M/s.Alpine
Estates, Secunderabad.

I demand interest on the service tax demanded at (i} above, under

section 75" of Finance Act, 1994, at the appropriate rate, from
M/s.Alpine Estates,|Secunderabad.

l impose a penalty @ Rs. 200 /- peér day or 2% of such service tax
per month whichever is higher, for the period of default till the date
of payment of Service Tax under Section 76 of Finance Act, 1994,
on M/s.Alpine Estates, Secunderabad. However, the total amount

of penalty payable in’ terms of séction 76 shall not exceed the
service tax payable. -

I impo_sc a penalty of Rs.1,000/- under Section 77 of the Finance
Act, 1994, i

The sl'iow cause notices issued vide C.No.IV/ 16/62/2012-S.Tax Gr

X (OR'NO 51/2012-8T) dated 24.04.2012 is accordingly disposed
off,. ’ )

W

: B85
(RS MA :Esﬁwmhi -
ADDITIONAL COMMISSIONER

/s. Alpine Es| 'tes,
5-4-187/3 & 4,71 Ad Floor,

MG Road, Secundérai_::gid - 500 003 (By REGD POST ACK DUE)

Copy submitted to:

(1)

the Commissioner,| Customs, Central Excise & Service Tax,
Hyderabad-II Comrqissioncrate, Hyderabad.
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Copy to
(it

(iii)

(iv)

Pl )
X i ' b
P | kﬁ‘ j:)
0. 0. No. ‘ 2- din(STIADC s
OR No.62/201 1-Adjn(ST)ADC & 5 1/2012-Adjn(STIADC
i

-(Through the Superintendent, Rc{:icw & Tribunal, Service Tax)

the Additional . Commissioner of Service Tax, Hyderabad-II
Commissionerate, Hyderabad.

the Assistant Commissioner of Service Tax,

Hyderahad-1i
Commissionerate, Hyderabad.

the Superintendent of, Customs, Central Exci:sc & Service Tax,
Arrears Recovery Cell, Hars' Office, Hyderabad-1] Commissionerate,
Hyderabad. ' :

the Supérintendent bf Sewi:a: Tax, Service Tax Group-X,
Hyderabad-II Commissionerate, Hyderabad

Office copy/ Master copy/ Sparé copy.
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