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[Under Section 85 of the Fin
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7t Floor, L.B. Stadium Roat

[ (1] Name and address of the Appellant

ST-4

er of Central Excise (Appeals)
ct, 1994 (32 of 1994)]

R (APPEALS-1I),

eerbagh, Hyderabad - 500 004

i/s Alpine Estates 5-4-187/ 3 & 4 2w Floor,
MG Road Secunderabad-500 003

‘Designation and address of the olficer
Passing the decision or order appealed
against and the dale of the decision or
order

additional  Commissioner,  Hyderabad-11
Commissionerate, lasheerbagh, Hyderabad-
500 004. Order in Original No.49/2012 ~ Adjn
{S.1) ADC (C. No. 1V/16/35/2012. OR No.
62/2011 & 51/2012) dated 31.08.2012

Date of Communication to the Appellant
‘ of the decision or order appealed against

05.09.2012

—ﬁ»i.—f\ddrcss to which notices may be sent to
the Appellant

M/s Hiregange & Associates,
“Basheer Villa”, H.No: 8-2 268/1/16/8,
2nd Floor, Srinikctan

Road No. 3, Banjara Hills,

Hyderabad — 500 034.

(Also copy to the Appellant at the above
mentioned address.)

Colony,

"(-S_Q(i) Period o—f—ll}spute

Jan 2010 to Dec 2010 -
Adin(ST)
Jan 2011 to Dec 2011
Adjn(ST)

OR No. 62/2011-

- OR No. 51/2012-

(ii) Amount of service tax, if any demanded
for the peried mentioned in the Col. (i)

OR No. 62/2011-Adjn(ST)- Rs.35,03,113/- OR
No. 51/2012- Adjn(ST)- Rs.48,33,495/ -

(iif) Amount of refund if any claimed for the
period mentioned in Col. (i)

NA

(iv) Amount of Interest

Interest U/s 75 at applicable rates.

(v} Amount of penalty

Rs.1000 U/s 77 and Rs.200 per day or 2% of |

heard in person?

Service tax whichever is higher U/s 76
provided such amount shall not exceed
amount of service tax.

{vi) Value of Taxable Service for the period | Rs.8,50,27,000/- for Jan-Dec 2010 &

mentioned in Col. (i) Rs.11,73,17,845/- for Jan-Dec 2011.

Whether Service Tax or penalty or interest or | No

| all the three have been deposited.
{6A) Whether the appellant wishes to be | Yes T T

{7] Reliefs claimed in appeal

To set aside the impugned order and grant the

relief claimed.

78) Statement of Facts and Grounds of
| Appeal

As appended.

For Hiregange & As'sociates
Chartered Accountants

N A1

Sudhirv s
Partner




A.

. The

STATEMENT OF FACTS

M/s Alpine Estates (Hercinafter referred to as ‘Appellant’) provides
Construction Services to various customers. Appellant is a partnership

firm engaged in the business of construction of residential units.

- Appellant is registered as service providers under the category of “Works

Contract Service” with the Department vide Service Tax Registration

No. AANFA5250FSTO0O1.

- Appellant had undertaken a venture by name M/s Flower Heights

towards sale of land and agreement of construction. In respect of the
residential units constructed and sold, two agreements were entered into

by the appellant, one for sale of the undivided portion of land and the

other is the construction agreement.

- Appellant initially, upto December 2008, when amounts were being

received by them they paid service tax in respect of the receipts of
construction agreement even though there was a doubt and lot of
confusion on the applicability of service tax on construction of
complexes. Later, on when the issue was clarified vide the Circular No.
108/02/2009-ST dated 29.01.2000 by the department, the customers of
the appellant, stopped paying the service tax and accordingly appellant
was forced to stop collecting and discharging service tax liability on the
amounts collected in respect of the construction agreement as they were
of the bonafide belief that they weré excluded vide the personal use
clause in the definition of residential complex.

Department initially issued a show cause Notice No. HQPOR No.
82/2010-Adjn(ST) for the period September 2006 to December 2009 and
the same was adjudicated and the Appeilant has preferred appeal and

the same has been adjudicated and confirmed vide OIO No: 44/2010-ST



dated 24.11.2010. Further the Appellant has gone on appeal and the
same has been dismissed vide OIA No.08/2011 dated 31.01.2011 by the
Commissioner Appeals, Hyderabad.

- Subsequently, the Additional Commissioner has issued the periodical
SCN OR No. 62/2011 dated 23.04.2011 for the period Jan 2010 to Dee
2010 and SCN OR No. 51/2012 dated 24.04.2012 for the pericd Jan
2011 to Dec 2011 as under-

I.  An amount of Rs.35,03,113/- payable towards Service Tax,
Education Cess and Secondary and Higher education cess should
not be demanded under section73(1) of the Finance Act, 1994
(hereinafter referred to as the Act) for the period January 2010 to
December 2010;

li.  An amount of Rs. 48,33,495/- payable towards Service Tax,
Education Cess and Secondary and Higher educ.ation cess should
not be demanded under section73(1) of the Act for the period
January 2011 to December 201 1;

lil.  Interest on the above should not be demanded under section 75 of

the Act;

iv.  Penalty under sections 76 of the Act should not be demanded from

them.

V. Penalty under Section 77 of the Act should not be demanded from
them.

G. Appeklant had submitted a detailed reply to the impugned show cause

notices and also appeared for personal hearing on 16.08.2012 and

reiterated the submissions made along with additional submissions for

OR.No.61/2011- Adjn (ST) ADC. (Copy of the replies is enclosed along

with this appeal memao).



H. Despite of the detailed submissions made vide written reply as well as

during the personal hearing, the Assistant Commissioner has passed a

common order for the both the notices as under:

iii,

iv.

An amount of Rs. 35,03,113/- payable towards Service Tax,
Education Cess and Secondary and Higher education cess should
not be demanded under section73(2) of the Finance Act, 1994
(hereinalter referred 10 as the Act) for the period January 2010 to
December 2010;

An amount of Rs. 48,33,495/- bayable towards Service Tax,
Education Cess and Secondary and Higher education cess should
not be demanded under section73(2) of the Finance Act,1994
(hereinafter referred to as the Act) for the period January 2011 to

December 201 I;

Interest at a.pplicable rates on the above should not be demanded
under section 75 of the Act;

Penalty of Rs. 200 per day or 2% p.m provided penalty shall not
exceed the service tax payable under sections 76 of the Act should
not be demanded from them.

Penaity of Rs. 1000 under Section 77 of the Act should not be

demanded from them.

Appellant has been aggrieved by the impugned order in as much as, which is

contrary to

facts, law and evidence, apart from being contrary to a calena of

judicial decisions and beset with grave and incurable legal infirmities, the

appellant prefers this appeal on the following grounds to the extent aggrieved

by them |

which are alternate pleas and without prejudice to one another)

amongst those to be urged at the time of hearing of the appeal,



GROUNDS OF APPEAL
SREUNUS OF APPEAL

l. For easy comprehension, the subsequent submissions in this appeal

memo are made under different heading covering different aspects

involved in the subject order:

A. Validity of the Order

B. Order is a non-speaking order

C. Advance ruling not binding on other parties

D. Construction of Residential complex for “Personal Use”
E. Liability on Builders is w.e.[ 01.07.2010

FF. Filing of ST-3 Returns

G. Quantification of Demand

H

. Interest Under Section 75

—

Penalty Under Section 76 8 77

In re: Validity of the order
2. Appellant submits that subject order is passed without understanding the
nature of activity being undertaken, without examining the
agreements/documents in its context, bringing out its own theory
though the same is not set out n the statutory Provisions, without
considering the clarifications issued by the Board, without
considering the intention of the legislature byt confusing with the
Pbrovisions of Service Tax, incorrect basis of computation and many
other factors discussed in t}-1e course of this reply but based on mere
assumption, unwarranted inferences and presumptions. Supreme Court
in case Oudh Sugar Mills Limited v, UOI 1978 (2) ELT 172 (SC) has held
that

such orders are not sustainable under the law. On this count alone

the entire proceedings under impugned order requires to he dropped,



3. Appellant submits that Para 15 of Page 8 of the subject order states that
“The demand for the past period was confirmed vide OIO No.
47/2010-ST dated 24.11.2010 and the same was also upheld by
Commissioner {Appeals) vide 014 No. 11/2011-(H-I} dated
31.01.2011. Respectfully following the decision of the
Commissioner (4), I hold that demand of Service Tax is
sustainable”, Appeilant submits that from the above it is evident that
the order has been passed with a presumed attitude and not considering
the facts involved. Appellant submits that the order passed in such a

state has to be kept aside.

4. Appellant draws Support from the case of Uflex Lid. v. CCE 2010 (19)
S.T.R. 666 (Tri. - Dcl.) wherein it was held as-“Plain reading of the
.above para of the impugned order discloses that the Commissioner
{Appeals) instead of analyzing materials on record to ascertain
whether the findings arrived at by the original adjudicating
authority are born out Jrom the record or not, proceeded solely on
the basis of certain findings arrived at in the earlier decision
ignoring the fact that the said decision was based on the materials
which were available on the record in the earlier appeal and not in
the matter in hand. Undoubtedly, the records in the said case did justify
the findings arrived at in the said case. However, the same cannot be the
sole basis to decide the appeal in the present case. The Commissioner
having totally ignored the facts of the case and decided the matter on the
basis of the findings in the decision in I'C]B.tj()]"l to the earlier impugned
order, the same Cannot be sustained and is liable to be set aside and the
Mmatter needs to be remanded to the Commissioner (Appeals) to decide
afresh in accordance with provisions of law.” Therefore, the facts of the

present case being exactly similar to the said order of the Hon’ble

6



Tribunal the order of the adjudicating authority confirming the demand
based on the previous order of Commissioner (Appeals) without proper

examination and reasoning should be set-aside.

In re: Order is a Non-speaking order:

5. Appellant submits that on perusal of the impugned order it reveals that

the 1d. Adjudicating Authority had not dealt with the submissions made
by the appellants during the replies to the SCN. Hence, the order has
been issued with revenue bias without appreciating the statutory
Provision, the relevant case laws cited by them and also the objective of
the Lransaction/activily/agreement. Appellant submits that the order hag
failed to examine the submissions which were made vide the reply to the
notice which were meritorious.. The case laws on which rellance was

placed and the various decisions that have been rendered relying on the

8. M/s Classic Promoters and Developers, M/s Classic Properties v/s
CCE Mangalore 2009-TIOL~1 106-CES’1“AT—Bang,

b. M/s Virgo Properties Pyt Limited Vs CST, Chennai (Dated: May 3
2010) 2010-TIOL-| 142-CESTAT-MAD,

C. Ardra Associates Vs. CCE, Calicut - [2009] 22 STT 450 (BANG. -
CESTAT)

d. Ocean Builders vs Commissioner of C. Ex., Mangalore 2010 (019)
STR 0546 Tri.-Bang

€. Mohtisham Complexes Pvt. Ltd. vs Commr, of C. Ex., Mangalore

2009 (016) STR 0448 Tri.-Bang

Shri Saj Constructions vs Commissioner of Service Tax, Bangalare

2009 (016} STR 0445 Tri.-Bang
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statutory provisions and Case Laws cited therein is q non-reasoned order

which does ot have the required sanctity and is liable to be quashed.

8. Appellant submits that authority has the duty to refer the facts of the
cases relied by the Appellant and the facts of the appellant case,
applicability of judgment of cases relied by Appellant to the present case.
But it has not happened in the present case, In this regard Appellant
wishes (o rely on a case law Parle International Lid Vs CCE, Raigacd 2071 ]
(22) ST.R 255 (Tri-Mum) it was held that “However, it is not discernible
from his order as to in what manner he was convinced. He also states that
he has gone through the case law referred to by the respondents. However,
there is nothing to indicate that he examined the applicability of
the case law. /n his conclusion, he merely states that he does not Jind

. Teason to uphold the show-cause notice. We have got to deprecate this kind
of an order. We set aside the Commissioner’s order and allow these
appeals by way of remand directing the lower authority to pass q speaking
order on all issues in de novo adjudication of the case, after giving the
respondents a reasonable opportunity of being heard”. In the present case
also the authority has not examined the appiicability of cases relied by

the Appellant, and therefore it can be rightly concluded that order passed

is non speaking order therefore liable be set aside.



service provided is ‘works contract services’, Hence, in such a situation the

reliance on Circular No. 128/10/2010-ST dated 24.08.2010 is undesirable

and out of context.

10. Appellant submits that the impugned order has relied on the decision of
the authority on advance ruling in the case of Hare Krishna Developers
2008 (10) 8. T.R. 357 (AAAR). It is pertinent to note (he facts of the case are
entirely different from facts of the present case and does not support the

Contention of the adjudicating authority.

11. Appeliant further submits that the ruling of advance ruling is not binding
on olher parties, Appellant places reliance on the case of Caliron Power
Corporation Ltd. v. Comm. Of Customs 2008 (222) E.L.T. 508 (Tri.
Chennai) wherein it was held as - we note that advance ruling given by the
above authority is binding only on the party applying to that authority for
such ruling and also that it is binding on the Commissioner of Customs
concemed only in respect of that party. Further in the case of Zee Tele films

Limited v. CCE 2006 (4) S.T.R. 349 (Tri. - Mumbazi) it was held as Precedent

that classification of service is not g matter of dispute in the present case
and hence the reliance on the Circular 128/10/2010 and judgment of Hare

Krishna Developers js unwarranted and out of context,
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14. Appellant submits that from the above jt ig evident that definition excludes
construction of complex which g bPut to persongj use by the Customers,
Appellant submits in (he instant case, the flag constructed were put to
Personal use by the customers and hence outside the purview of the

definition and Consequently ng Service tax s Payable. Withoyt prejudice to

récent circular no, 108/02/2009 -8T dated 29.02.2009, This was algo

clarified ip wo other Circulars as under :
a. F. No. Bl/6/2005~TRU, dated 27-7-2005

b. IF. No. 332/35/2006-TRU, dated 1-8-2006

15, Appellant submits that non-taxability of the construction provided for gp

individya) Customer intended for his pPersonal was clarified by TRU vide its

on such consideration from abinitio,

Relevant Extract

not taxaqple”
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" . Further, if the ultimate owner enters into g coentract for

construction of a residential complex with a

planning and construction; ang after such construction the ultimate
owner receives such Property for his personal use, then such activity
would not pe subjected to service tax, because this case would fail

under the exclusion Provided {n the definition of ‘residential

complex’,, »

where cleueloper/builder/promoter' enters into gn agreement, with the

ultimate owner Sfor selling q dwelling unit in a residentiq] complex qt

14
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definition of ‘residentiq] complex’. Howeyper in both these Situations, if
Services of any person like contractor, designer or q similar seryice Provider

are received, then Such a person would be ligple to Py service tax.. ” {Para 3j

22. Appellan submits that the clarification provided above ig that in the under

mentioned two S¢enario service tax is not payable,

a. For service provided unti] the sale deed has been executed to the

wtimate owner.

b. For service provided by entering into construction agreement with
such ultimate owner, who receives the constructed flat for his

personal use,

23. Appellant submits that it s exactly the facts in their case. The frgt
clarification p(:rtéins to consideration received for construction in the sale
deed portion. The second clarification pertains to construction in the
construction agreement portion. Therefore this clarification is applicable to
them ibid and with the ahove exclusion from the definition, ne Service tax ig
payable at all for the consideration pertaining to construction service

provided for jtg customer and accordingly the SCN is void abinitio.

CCE Mangalore 2009 (015) STR 0077 (Tri-Bang)

b. M/s Virgo Properties Pyt Limited vg CST, Chennaj (Dated: May 3
2010 2010-TIOL-1 ]42—CESTAT-MAD,

C. Ardra Associates Vs. CCE, Calicut - [2009] 22 sTT 450 (BANG. -
CESTAT)

16



STR 0546 Tri.-Bang
€. Mohtisham Complexes Pyt Ltd. vs Commr. of C. Ex., Mangalore

2009 (016) STR 0448 Tri.-Bang

f. Shri Saj Constructions vs Commissioner of Service Tax, Bangalore

2009 (016) STR 0445 Tri.-Bang

In re: Liability on Builders with effective from 01.07.2010:

25. Assuming but not admitting that the personal use ground fails, the
Appeilant is not liable to pay service tax in as much as the demand raised
for the period Prior to the date of the explanation is inserted. The

explanation is inserted with effective from 01.07.2010 but the demand

demand raised js bad in law. The clarification issued by board TRU vide

D.O.F No. 334/1/2010-TRU dated 26.02.2010 it was stated that in order to

the bill. Hence this shows that the transaction in question is not liable to

service tax for the period prior to 01.07.2010,

of the subject notice,

17



€Xempted. Since part of the period in the issue involved is prior to such date

the order to that extent has to be set aside.

28. Appellant fy rther submits that the Honorable Tribunal of Bangalore in the
casc of Mohtisham Complexes (P) Ltd. vs Commissioner of C. Ex., Mangalore

2011 (021) STR 0551 Tri.-Bang stating that the explanation inserted to

Section 65(105)(zzzh) from 01.07.2010 is Prospective in nature and not;

added to Section 65(105)(zzq) and (zzzh) of the Finance Act, 1994 will
have only Prospective effect Jrom 1.7.201 O Apparently, prior to this date,
a builder cannot pe deemed to be service provider providing any serpice in
relation to industrial/ commercial or residentiq] complex to the ultimate buyers
of the Property, Admittedly, the entire dispute in the present case lies

prior to 1-7.2010, The appellant has made out primg facie case

18



against the impugned demand of service tax
Penalty,

and the connected

no

liability for the receipts received for the period prior to 01.07.10 and  since

the subject period involved is prior to 01.07.10, the demand to that extent

shall be liable to be quashed.

29. Appellant further submits the Honorable Tribunal of Delhj in the case of
Ambika Paintg Ply & Hardware Store vs Commissioner of Central Excise,
Bhopal 20i2 (27) STR 71 (Tri-Del) has held as under: “Hon'ble Gau. High

Court in the case of Magus Construction Pyt. Ltd. v. Union of india (supra)

High Court in the case of G.S. Promoters v. Union of India (supra) cited by
the learned SDR has only upheig the validity of the explanation added tg
Section 65(zzzh) by the Finance Act, 2010. Moreover, we find that it is only
w.e.l. 1-7-2010, that explanation was added to Section 65(2zzh) of the

Finance Act, 1994 providing that for the purpose of this sub-clause



the appellant’s activity cannot be treated as service brovided by them
to their customers. In respect of the period prior to 1-7.2010 same
view has been expressed by the Board in its Circular No. 108/2/2009-
S.T., dated 29-1.09, We are, therefore, of prima facie view that the
impugned order is not correct.”

In re: Filing of 8T-3 Returns

30. Appellant submits that the impugned order has alleged that they have not
filed the ST-3 returns. However, appellant submits that the same is not true
and appellant have filed the Nil returns for all the periods. They have filed
Nil returns since they believed that the activity carried out by them was not
a laxable service and therefore not leviable to service tax. However, the
appellants have constantly corresponded with the department and

submitted all the information asked for by the department.

31. Therefore, appellant submits that the order is not presenting the true facts
of the present case and Penalty under Section 77 is not leviable in as much
as they have filed the ST-3 returns for all the periods in the present order,

(Copy of ST-3 returns enclosed for reference).

In re: Quantification of Demand

32. Appellant submits for the period January 2010 to December 2010, the SCN
had claim_ed that entire receipts of Rs.8,50,27,000/— are ts.xabiq. However,
appellant is unable to understand how the said figures have been arrived at
by the Adjudicating Authority. As per the statement sﬁbmitted. the total
receipts during the period are Rs, 11,70,98,426/-. Out of the said amount
Rs.3,?7,11,339/- is  received towards value of sale deed and
Rs.2,11,54,769/— is towards taxes and other charges which shall not be

leviable to service tax. The appellant has given breakup of such amounts

20
.



along with the documcmary proof for all sych amounts which aye Rs.2,
00,000/- or above. (Copy of Sale Deed Customer-wise, VAT Challans and
returns for the period, Registration charges). With regards to electricity

charges, it is ouy Submission that these amounts have heen collected for the

clectricity department (ue to delay in transfer of electricity meters in

Customers name. Therefore, assuming but not admitting, service tax if any
Is payable should be levied only on amount of Rs.5,82,32,318/— and not on

the entire amount as envisaged in the order.

The appellant hag given breakup of such amounts along with the
documcntary proof for all such amounts which are Rs.2, 00,000 or above,
(Copy of Sale Deed Customer-wise, VAT Challans and returns for the period,

Registration charges). With regards to electricity charges, it is our

as envisaged in the order,

21



In re: Amounts paid prior to issue of SCN

34. Appellant submits that service tax is to be levied on Rs.5, 40, 40,637 for
the period January 20] I-December 2011, Thus the service tax liability shall

amount to Rs.22, 26,474/-. and not on Rs. 48, 33,495/- as envisaged in the

order. Qut of the said amount of Rs.22,26,474 Rs.Rs.7, 45,524 /- was paid

on 4.6.2011 and disclosed in the ST-3 returns filed for the period and

Rs.14, 20,000/ - was paid vide Challan dated ,9.02.20,12 and Rs.36, 958/ -

has been paid by utilization of Cenvat Credit. Copies of the challan and

Cenvat statement was enciosed with the reply to show cause notice.

35. Appeliant submits that the impugned order has not made even a whisper of
such submission being made in the reply to the SCN. Therefore, Appellant is

aggrieved by an order passed in such skewed state of mind.

In re: Interest under Section 75
36. Without prejudice to the foregoing Appellant submits that when service tax
itself is not payable, the question of interest and penalty does not arise,

Appellant further submits that it is g natural corollary that when the

held by the Supreme Court in Prathiba Processors Vs, UQOI, 1996 (88) ELT
12 (SC).

37. Appellant further submits that in the case of CCE v. Bill Forge Pvt. Ltd.

2012 (279) E.L.T. 209 (Kar)) it was helc.{ that the-“Interest is compensatory in

character, and is imposed on an assessee, who has withheld payment of any
tax, as and when it is due and payable. The levy of interest is on the actual

amount which is withheld and the extent of delay in paying tax on the dye

date. If there is no liability to pay tax, there is no liability to pay interest.”
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Therefore, the appellant submits that where there s no liability of tax on

them due to reasons mentioned aforesaid, there tannot be a levy of in terest.
In re; Penalty under Section 76 & 77

38. Without prejudice to the loregoing, Appellant submits that service tax
ability on the builders ti]] date has not been settled ang there is full of
confusion as the correct position till date. With this background it is a
settled proposition of law that when the assessee acts wilh 4 bonafide belief
especially when there is doubt as to statute also the law being new and not

yet understood by the common public, there cannot be intention of evasion

and penally cannot be levied.

39. Appellant further submits that it was held in the case of (;oilcctor of
Customs v. Unijtech Exports Ltd. 1999 (108) E.L.T. 462 (Tribunal) that-« ¢
is settled position that Penalty should not pe imposed for the sake of
levy. Penalty is not o Source of Revenue. Penalty can be imposed
depending upon the facts and circumstances of the case that there is a clear

finding by the authorities below that this case does not warrant imposition

of penalty. The respondent’s Counsel has also relied upon the decision

provides for penalty.

4C. Appeliant submits that penalty is not imposable on them as there was

confusion regarding the interpretation of law. In this regards appellant
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o evade the payment of duty and, therefore, there was no
Justification Jor imposition of penalty in the matter, Hence, the penalty

imposed under the impugned order is liable to be set aside.” Therefore, (he

Penalty is liable to be sct aside,

(i) Hindustan Steel Ltd, v, State of Orissa - 1978 (2) ELT (J159)
(SC)

(i)  Akbar Badruddin Jaiwan;j V. Coliector - 1990 47) ELT
161(SC)

(i) Tamil Nadu Housing Board v Collector -~ 1990 (74} ELT 9
(SC)

Therefore on thig ground it is requested to drop the penalty proceedings

under the provisions of Section 76.

In re: Benefit under Section 80
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-
Guardian

| the facts of the present case are entirely

different ang assessee hgas always been co-

Opcrative apn submitted the data. Reliance on

such case jg not warranted to the facts of

' pPresent case,
i

Trans YEEE{]“Shipping In the said case, appellant made & plea of cash

Pvt. Lid. 2005 (188) | crisis  to cXonerate appellants from penal

| Section 76, Reliance on such case s pgt
'warrante(l to the facts or present case. The
appellant has not a financial crisig blea. They
have not paid service tax due to meritorious
' Brounds which form reasonable cause in the
present case, |

'EﬁlﬁTW-Securiw Appellant submits that the facts of the said case
and  Alljed Services | to an extent support them in their contention.
2006 (1) S.T.R. The said case was decided against the revenue,

Therefore, placing reliance on such case is of not

any help to the present case.
f_;__‘_._..__‘——-h—._‘_— —————————

43. Appellant Submits that it jg a undisputed fact that the levy of service tax on

Construction of complex service had created lot of confusion ang many

from date of introduction of this Service:




I ’ tuﬁﬁ?ﬁﬁ?ﬁse_{?&ﬂ BI_sé_ct?oTiTSS(l_TsTcTr the
Finance Act, 1994, Provisions relating to levy of service tax
by amending sectiong 65 and 66 of the Finance Act, 1994
have been made effective from 16th June, 2005.

f
|
1.8.2006 Circular F. No 332/35/2006##&7,7@6‘?‘8-‘2666? no

other person ig engaged for construction work and the

builder/promc}ter/developer undertakes construction

work on his own without engaging the scrvices of any

other person, then in such cases in the absence of service
provider and service recipient relationship, the question of

providing taxable service to any person by any other
person does not arise

1.6.2007 The Finance Acl, 1994 has sought to levy service tax for

/ | the first time on certain Specified works contracts.
/1552008 i "Held in the case of Magus Constructions 2008 (11) STR. |

225 (Gau. That in the light of what has been laid down in
| the catena of decisions referred to above, it becomes clear
IIthalt the circular, dated August 1|, 2006, afofementioned,
|is binding on the department and thig circular makes it
more than abundantly clear that when a builder, promoter

“service provider” and “service recipient”, the question of
providing “taxable Service” to any person by any other
person does not arise at all.

29.1.2009 [ Circular No. 108/2/2009-S.T., dateq 29-1-2009 clarified

—r—

. activity, the Property belongs to the ,builder or promoter |
and any service provided by him towards construction is
in the nature of self service. Secondly, if the ultimate
owner enters into g contract for construction of 4

residential complex with gz promoter/bujlder/developer,




in the definition of ‘residentia] complex’,

1.7.2010 In the Finance Act, changes have been made in the
construction services, both commercial construction and |
construction of residential complex, using ‘completi{mr

I
‘f certificate’ issued by ‘competent authority’. Before the
i
|

into or any payment is made for sale of complex or
apartment in residentjal complex, service tax will be
leviable on such transaction since the builder provides the |

|
construction service, f

15.2.2011 | Trade Facility N, 1/2011, dateq 15-2-2011 issued by
Pune Commissionerate stated that Where services of
lconstruction of Residential Complex were rendered prior
to 1-7-2010 no Service Tax is leviable in terms of para 3 of

Boards Circular number 108/02/2009—8.’!‘., dated 29.].
2009,

44. Appellant further submits that under Section 80 of the Finance Act, 1994

which reads as under :

“Natwithstanding anything contained in the provisions of section 76, section

77 or first proviso to sub-section (1) of section 78 no penalty shall pe

recourse to the Section 80 ibid.
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lailure (o pay the service tax. Therefore, pe

should be Set-aside. This chaog in the interpretation is well-depicted by the

table above,

Ltd. [2008} 14 STT 417 (NewDelhj — CESTAT) it was held that: “k s settled
position that when there is q dispute of interpretation of provision of law, the
renal provisions cannot be invoked. Therefore, the Commissioner (Appeals)

rightly set aside the penalty.” Hence penalty is not applicable in the instant

47. Appellant places reliance on cases where the penalty has been waived in
case there being a confusion
4. ABS Inc. vs Commr, of C. Ex., Ahmedabad 2009 (016) STR 0573 Tri.-

Ahmd wherein it was held confusion led to Non-payment of Service

(015) STR 0710 Tri.-Ahmd, where in it was held confusion on liability

of authorized service station On amounts received ag incentive from

confirmed by issue of clarification by CBE. & C. - Service tax
contended as paid voluntarily with interest before issue of show cause

Order - F’enalty under Section 78 of Finance Act, 1994 waived.
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¢. Raj Auto Centre vs Commissioner of C. Ex., Ahmedabad-jj 2009 (014)
STR 0327 Tri.-Ahmd - Confusion prevalent on impugned issye - Fit

case for waiver of penalty - Penalties sct aside

d. Kamdheny Air Services vs Commissioner of Cus. & C, Ex., Jaipur
2009 (015) STR 0317 Tri.-De] - Confusion regarding levy - Penalties
set aside - Section 76 of Finance Act, 1994

¢. Commissioner of Service Tax, Daman vs Meghna Cement Depot 2009
(O18) STR 0179 Tri-Ahmd - Impugned order setting aside penalty
containing finding that ingredients of Section 78 of Finance Act, 1994
absent - Np evidence produced to show wiliful Suppression by

assessee to avoid bayment of Service tax - Confusion prevalent during

relevant period - Mala fide not indicateq by Revenue - Impugned order

sustainable.

regard.

For Hiregange & Associates
Chartered Accountants

N Ad—1
Sudhir v §
Partner
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to hold:

a. Set aside the impugned order of the Respondent.

b. The activity of construction of taxable service is not taxable,
C. Extendeqd period is not invocable,

d. Service tax and Interest is not imposable,

¢. No Penalty is imposable under Section 77 & Section 78

[. Any other consequential reljef jg Branted.

For Hiregange & Associates

Chartered Accountants

kAT

Partner

Sudhirv s
(Authorised Representative] ppel}aut/

VERIFICATION
AN ILATION

L, M/s Alpine Estates, the appellant, do hereby declare that what is stated

above is true to the best of my information and belief,
Verified today the 2gth o October, 2012

Place: Hyderabad
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