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STATDMENT OF FACf:S

A. M/s Alpine Estates (Hercinafter refcrred to as Appellant) provides

Construction Services to valious customers. Appellant is a partnership

firm engaged in the business of construction of resirlential units.

B. Appellant is rcgistered as service providers trndcr thc cateBory oI ,,Works

Contracr Service" with the Department vi(lc Servicc Tax Registradon

No. AANtr'AS2EOFSmO1.

C. Appsllant had undertaken a venture by name M/s Flower Heights

towards sale of land and agreement of construction. ln respect ot the
residential units constructed and sold, two agt.eements were cntered into
by the appellant, one for sale of the unclivided portion of land anrl the

other is the construction agreement.

D. Appcllant initially, upto December 200g, when amounts wcre being

received by them they paid service tax in respect of the receipB of
construction agreement even though there was a doubt and lot of
confusion on the applicability of service tax on construction of
complexes_ [ater, on when the issue was clarihed vide the Circular No.

1O8/O2I2O09-ST dated 29.O1.2OO9 by the department, the customers of
the appeltant, stopped paying the service tax and accordingly appellant
was forced to stop collecting and discharging aervice tax Liability on thc
amounts collected in respect of the construction agreement as they were
of the bonafide belief that thcy were excluded vide the personal use
clause in the definition of residential complex.

E. The Department initially issued a show cause Notice No. HepOR No.

821201o-Adjn(ST) for the period September 2006 to December 2009 and
the same was adjudicated and the Appellant has preferred appeal and
the same has been adjudicated and conhrmed vide OIO No: 44l2O10_ST
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dated 24.11.2o10. Further the Appellant has gone on appeal and the
same has been disrnissed vide OIA No.O8/2O11 datcd 3l.OI.2Ot 1 by ttre
Commissioner Appeals, Hyderabad.

F. Subsequently, the Additional Commissioner has issued the periodical
SCN OIt No. 62/2Ott dated 23.O4,2O11 for thc pcrio<l Jan 2OtO to Dec
2Ol0 an.l SCN Olt No. S1/2O12 datett 24.04.2012 l.or the period Jan
20 I I to Dec 20 I 1 as under;

i. An amolrnt of RS.3S,O3,l13/- payable rowarcls Scrvice Tax,
Education Cess and Secondary and Higher education cess should
not be dema.nded under section73(l) of the Finance Act,l994
(hereinafter referred to as the Act) for the period January 2010 to
December 201O;

An amount of Rs. 4g,83,495/_ payable towards Servicc Tax,
llducation cess and secondary and Higher education cess shourrl
not be demandcd under BectionT3(l) of the Act for the period
January 201 I to December 201l;

Interest on the abovc should not be demanded under section 75 of
the Act;

Penalty under s€ctions 76 of the Act should not be demanded lrom
thcm.

Penalty under Section 77 of the Act should not be demanded from
them.

ll

O, Appellant had submitted a detailed reply to the impugned show cause
notices and also appeared for personal heafing on 16.08.2012 and
reiterated the submissions made along with additional submissions for
oR'No.6rl20i1- Adjn (sr) ADc. (copy of the repties is enclosed along
with this appeal memo).
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H. Dcspite of the detailed submissions made vide written rcply as well as
du.ing the pcrsoral hearing, the Assistant commissioner has passecl a
common order for the both the notices as under:

i. An arnount of Rs. 3S,O3,ll3/- payable towards
r'(lrcation cess and secondary and Higher educatiou ccss shor-rld
not be demanded under sectionT3{2) oi. the tinancc Act,l994
(hereinaltcr referretl r.o as the Act) for the pcriod Januaty 20lO to
Deceolbcr 2O 1O;

nn amount of Rs 48,33,495/- payable towards Service Tax
Education cess and secondary ancr Higher cducation cess shourd
not be dcmandetl under scctionT3(2) of the Finance Act,l994
(hereilaft€r referrcd to as the Act) for the period January 201l tr.r
De(:ember 20l I;

Interest at applicable rates on the above should not be demanded
under section ZS of the Act;

Penalty of Rs 2oo per day or 20/o p.m provided penalty shalt not
exceed the service ta.l,t payable under sections 76 of the Act should
not be demancled from them.

Penalty of Rs. l0O0 under Section ?T of the Act should not be
demanded from thcm.

ren'lce I a_\,

ii

ltr.

tv.

Appellant has been aggrieved by the impugned order in as much as, which iscontrary to facts, law and evidence, apart from being contrary to a ca[ena ofjudicial decisions and beset with Brave and incurable legal infirmitias, the
appellant prefers this appeal on the following grounds to the extent aggrieved
by them (which are alternate pleas and without prejudice to one another)
amongst those to be urged at the time of hearing of thc appeal.
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GROUNDS O[' APPEAL

For easy comprehension, the subsequcnt submissions in this appeal
menro are made under tlifferent

involved in thc subject order:

headinB covering cliffcrent aspects

A. Validity ot the Ordcr

B, Order is a non-spcaking order

C. Advance ruling not binding on other parties

D. Construction of Residential complex for "personal Use,,
E. Liability on Builders is w.e.t O1.07.20i0

F. Filing of ST-3 Returns

G, Quantification of Demand

H. Intercst Under Section 75

L Penallr Under Section 76 & 77

I^ re: Valldltg oj the order

2 Appellant submits that subject order is passed without understanding thenature oJ (l;cttultg belng undertaken, without ex(lmtntng the
d.greements/documents tn lts conte.rt, brlnglng out lts own theory
though the s.Ime ls not set out n the at..tr.tory proulsl,,ns, urlthout
consld.erlng the clq'i-fr,coltlorre ,ssued bg the Boo,rd,, wlthout
conslderlng the lntentlon of the leglslatare but conluslng utth theproursions of Servlce Tcx, incorrect basis of computation and mary
other facrors discussed i., th" 

"our"" of this reply but based on mere
assumpdon, unwarranted infer

in case oudh sugar M,lsririr: 
and presunrpuons supreme court

td u. uOI, tgZA l2l ELT 172 (SC) l.ras held
Lhat sltch orclers are not sustainable under tie law. On this count alone
the entire proceedings under impugncd order reqnires to be dropped.
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3 Appellant submits thar para 15 of page g of the subject order states tltat
"The demal.d Jor the pc.st period. ntss confi.rraed, uide OIO No
47/2O1O-ST dqted 24.1.7,2070 and. tha sclme wrrs also upheld by

(Appeals) atde OIA No. I t/2o11.(H-14 dqted.
Respectfuug fonowlng the decision oJ the
lA), I hold that demo:lld of Service Tax ts

sustalnable", Appellant submits that from the above it is evident that
the order has been passed with a presumed. attil,rrde atrd not consi(iering
ths lacts i,rvolved. Appelrant submits that the order passed in such a
stat6 has to be kept aside.

4' Appelrarit draws support from the case of ufl€x Ltd. v. ccE 2olo (19)
S.l'.R. 666 (l.ri. _ Dcl,) wherein it was helcl as-,plaln red.d.lng o,f the
.above para of the tmpugned order dlsctoses tho.t the Commissloner
(Appeqls) tnsteg,d. oJ analgzlng mqterl(tls on record to q.scert.rll^
uhether the fi.^dtngs olrrlved. at bg the orlgtn(rl qC|udtcatlng
authoritg qre born out ft.om the record or not, proceeded solelg onthe basis o! certolltt lindlngs arr-kEd qt ln the earller d.eclslon
lgnorlng the /olct tholt tha sald declslon was bd sed. on the mdterials
whlch uere aaatlldbte on fiE record. ln the earller eppeal d.nd. not ln
the m@ttet rn lurnd. Undoubtedly, the records in the said case did justify
the t'indings arrived at in the said case. However, the same cannot be the
sole basis to dscide the appeal in the present case. The Commissioner
having Lotally ignored the facts of the case and decided the matter on thebasis oj'rhe findrngs in the decision in relatjon to the earlier impugned
order, the same cannot be sustained and is liable to be set aside and thematter nced$ to be remanded to the Commissioner (Appeals) to decicleafresh in accordance with provisions of law.,, Therefore, the lacts oI theprcsent casc being exactly similar to the said order of the Hon,ble

Comrnlssloner

37.O1.2011-

Commissloner



Tribunal the order of the adjudicating authority confirming thc rtemand
based on the previous order of Commissioner [Appeals) without proper
cxamination and reasoning shoul.d be set_aside.

In re: Ord.er is o Nan +lpeorkilirg o"der:

5' Appcllant submits that on perusal of the impugned order it reveals that
the td. AdjtrrJicating ALrthority had not dcalt with the submissions rracle
by tht: appellants drtring the rcplies to the SCN. Hence, rhc orcier has
been isstre<l with revenue bias without appreciating the statutory
provision, the relevant c{rse lawa cited by them and also t.hc objective ot
tlte transaction/activity/agreement. 

Appellant submits that the order has
lailed to examine the submissions which were made vide the reply to the
lrotice which were meritorious.. The case laws on which reliance was
placed ancl the various decisions that have becn rendered relying orr the
Circular lOg which is the crux oI ttle entire issue are aa under:

a. M/s Classic promorcrs and Developers, M/s Classic properties v/s
CCE Mangalore 2009_TIOL_l l06_CESTAT_Bang,

b. M/s Virgo properties pvt Limited Vs CST, Chennai (Dated: May 3
20lo) 20lO_TroL I 142-C&STAT_MAD,

c. Ardru Associatcs Vs. CCD,

cEsTA.r)
Calicut - l2OOg] 22 ST-r 4.5o (tsANG.

Ocean Bui.klers vs Commissioner of C. Ex., Mangalore 20 1O (019)
STR 0546 Tri. Bang

d

e. Mo.htisham Complexes pvt. Ltd. vs Commr. of C. Ex., Mangalore
2009 (o16) STR O44B Tri._Bang

I Shri Sai Constructions vs Com

2OO9 (016) srR O445 Tri.-Bar,ut'""to'"t 
of service Tax' Bangalore

l
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statutory proubions and Ccse Laus cited th.erein is a non-reasoned order
truhiclt does not haue the required sanctit4 and. is liable to be quashed.

8. Appelant submits that autho!.ity has the duty to refer thc facts of thc
cases relied b.y the Appellant and the facts of thc appeilant case,
applicability ofjudgment of cascs rclicd by Appellant to the prescnt casc.
Bur jt has not happened in the present case. ln this regard Appellanr
rvishcs t<r rely on a case law parle IntenTationel Lt.l Vs CCE, Raigad 2O11
(22) S.'f.R 2SS (l.rt_Mum) it was held that .I.louteuer, it is not discemibte
Jiorn his order as to in whrl- manner he was cortuincecl. He also states that
he has gone tlwough the case law refened to by the respondents. Howeuer,
there ls nothtng to lnd.lcoLtc thclt he ex.Iml,red. the ltppLctrblntg of
the cq.se aaw. ht his concjttsion, he merelg stares that he does not frntl. reqson to uphold th.e shott_|ccflse notice. We haue got to d.eprecate fhis kind
ol' an ord"er, We set aside the Conmissioner,s ord.er trnd allou) these
appeals by way ol temand. directtng the lower authoit| to pass a speaking
order on all issues in de nouo adjudication of lle case, afier giuing the
respo,dents a reosonabre oppoltunita of being reord".In the present case
also the authority has not examined the applicability o[ cases rclied by
the Appellant, and therefore it can be rightly concluded that order passed
is non speaking order therefore liable be set aside.

Appellant submits that the order has been passed without application ofmind as is evidcnt that the issue involved in the instant case is whetler theappellants are out of service tax lely since the ultimate consumer has putthe same for personal use and,:overed vide Circular 1Og and other circular.
However in the subject order the discussion is restricted only to theclassification of the service provided which was not an issue relevant to thepresent case. Both the notice and the Appellant are in consensus that the

9



servjce provjded is ,works contract services,. Hencc, in such a situation thereliance on Circular No. 128llO/20lO_ST dated 24.08.201O is undesir.able
and out of context.

10. Appellant sublnits that the impugned orclcr has relied on the det:isiorr ofthc authr)riiy c,n advance ruling in thc case of Hare Krishna Developers
2008 (l O) S.1..}t. 3SZ (A.A.R). It is perrinent ro note rhe facts of rhc casc arcetrtirely dil.ferent From lacts of the l)resent case and does not support thecontention oI the adjudicating authority.

I l. Appellant frrrther submits that the ruling of advance ruiing is not bindingon other partics, Appellant places reliance on the case ol Caliron power
Corpor?tion Ltd. v. ees1ry1. Of Customs 2OOB (222) E.L.T. 528 (Tri.Chennai) wherein it was held as _ u)e note that aduance ruling giuen b!/ theaboue duthoritA b bbkliq ortlg on tle party applying to that outhoritV Iorsuch rulirtg and. also ,ha, i, is bind.ing on the Cornmissioner of Customsconcemed onlg in respect of thet partg. F.urther in the case of Zee Tele filmsLimitecl v. ccE 2006 (4) s.T.R. 349 (Tri. - Mumbai) it was held as precedent

' Rulings of Aduance Authoit! - Theg are binding ontg on parties and not as (Jprecedent on persons not pang therein. Hence from the above, it is evidentthat classilication of service is

and hence the reriance or the 
a lnat."r of dispute in the prescnt case

Krishna Develope." ," ,n*r.."""cvlar 
L28/ lol2o10 and judgment of Hare

nted and out of context.

1'2. Appcllant further submits that nowhcre in the Iindings in the order therewas a discussion regarding whether the appe,ants are covered vide theCirculars l0g and other relevant circulars since tiere servicc is to Llltimatecustomer who puts the fiats for

levy. In this regard, Apperant 

'personal use and thus are out of service tax
resubmits the entire discussion for ttre kind
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construction of comprcx *n' 

tnt ooo" it is evident that definition cx(:ludes
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is pltt to personal use by the customcrs.
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case' the fiats constructcd were put to

definition and consequently 

:ters and hence outsicie the Purview of the

the foregoing Appeuant 
".,orr'o 
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recen t circlrrar ... I os/ o2l];rt::r" il:;r; X: ;::r:::."::clarifiecl in two other circulars as under:
il

b

F. No. Bl/6/2OoS-TRU, 
dated 2Z_7_2OO5

tt. No.332/3512O06-TRU, 
dared I _8_2006

15. Appcllant submits that non
jnaividtral 

customer inbndeci 
R of the construction

letter dated 
"- 
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12



ET

'uoDsEsuBrl :?cB'rJx, lrrP^elad

puE ,66I 'rcv ecuEurd eql Jo 
uo elqB{Ed sl xEl a3lrJas ou '{pu1p:occe

eqr Jo uopruuep ar* Jo uoluod 

[BI6)s9 s/n pauuap sB .xalduror l.puaprsaJ,

arn Jo asn ,"uo.r.o -r;';;,'"*"'* 
Jo llquB eql q*ml srrBJ reuolsnr

''J"'s-6ooz/?,/ gor.o* ,rr."rr"'*'"uoc 
aql ttql ""'"," uooa-rlua o.r"o

pJPog aql lBr{] sllruqns .rarlunJ ruBlladdv .zi

a.,fo sacp,ras 6u]|,lD..D frlreartp frq
pa|Civlguo" puD a"uuplseJ aD asn

Touostad to! papu.rul ,lonptntptu

uo liq pattrulsuoc xalduoc 
1o11uap1sa-r

,xD| ocwrs ol alqDn lou
s! 'taplaotd aowas uolrrTrJrsuoc

lDUl ',9002.-z-lz pavp ,n2 
.

'9002 1e/rs 'oN 'rl aPyl

xDl acmlas o, alqDlaal
s! xalduloo lotcJaulwa lo uol1ttulsuoc

tot paplaotd aantas ,?ruaH

' ,asn Touostad n! papuatul xeldutoc

lDlruapsa.t, lo adoos ati ultlltol
llDt tou saop

cjuaufrDd

)ot a@qt s! frwlqsuodsat

asoqm tos st ,xDl

aclatas to aayncl ut 11o!

lonpwpl4 uo lo acua(nsal

tot luoaw molo\unq

D 1o asno\ P)nptalpul

uD {o uolirrulsuoJ n!hl

lelDs .to

,uat uo jl iullnd nlllastutq
tot xa1dutoc lutct atuutoc

siJniJsl/o3 a{ asDD

ut '"uns aql uo alqllll.l(to
tutoc aq xDl acm Gs 1tm uoby

'(aaoqu pauorlrraru) nuJ-gooe/ 
'9ooz 

t? I pe')ep

ctqe* lou sr xc.druoo ,"n,rror".rtt"tt 
'oN 

"{ 
Jelncllc aql ul x'l arI.Jan- roJ

up ur pauuelJ pELr ueealaq u, "n ""t leuos:ad aql ltql louuPut a^rr,rrpur
pjEoq eql leqt stlurqns req)rnJ tuelladdy.gl

r
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". .. Further, tJ the ubtmo
constructlon oJ , 

"" 
otn?.- enters lnto q contract J,ot

ptomoter/burlder/d.everoper, 
resldentlal complex wlth q.

plannirtg and. constrwctron, 
-no n'*t" provldes seratlce oJ destgn,

ownerrecetaes",.no*r"i|,."::r::^:r":::r::*"ut*mate
wourd. not be sublected. to sertttno ._ : 

'' 4'',, cnen such actiurtg

under the exctusron orourr"*'"" 

tqx' because tftis case u'outd fall
complex,...b 

ded la the defrnttlon oJ 'resldential

18. Appellant submits the prear

what issue exact$ the board 
of the referred circular for understanding

circtrlar (para r) is extractea l 

wa'lted to clari$' The rclevant Part of the said
rereunder for ready reference.

"....Doubts haue ari_sen regan

wrtere rleueroper,/ur*"rro..o,)^7^-lhe-apptrcctbi,tg 
of seruice tax in q case

unimate oruner for sellrng atnoter 

enters inlo an agreement, with the

anrl stage of corlstruction ,r, .o-t"'nn 
unlt ln d resld'ential co,"plex at

tinked paamenr...' (para r) 
uen prior to that) and Luha makes construction

19. Appellant submits that fr
matter of the referred 

"r."o- 

tnt above extract' it is clea

dwelling unit in a residr 
is to clariry *" t*"";:rT::^":::,

crarilication 
",*" u, 

",".,*I] 
.:"-'* 

bY a developer. Therefore the

resider:tial comprex. *".r""n"t 
exemption of residential unit and not the

personal use of such o.r"orr' 

-n"tt a residen'ar unit in

. 

it sha, not be Ieviable ," 
".;; 

complex is for

20. Appellant submits ttrat it
considered by board ,o" ,r,'" 

'*oort"nt 
to consider whal

appricabre in the context n""'u'o''* 
th'is clarification. t " :;T;:,:t:

been extracted as under for ready reference.
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SI

eql ul pzplnotd usqrrlo.
*D7 ecl,.res ot p.lo.fqnsYa 

et4f ,aPun uD! p.,no asDc +r, esn*oeq

srtt ro! fruadotd oo* 
o to' plnom frlla1loo .,cna u"211 '"sn l,uosrad

\ens rolfn oro ,rrr-rr'nla,al 
,,ouo,, a4,Dut.,7ln aql uollcruTsuoo

rtaswu oqm ,ndoranap 
/jaF 

wo ,wuuold fuqr"p !(t aqatas saprnord

{o uo'Toa4xuoc ,o, oorrr)l'n"'aroulold 
o q,m x?'ldtttoc lDl?ueptsar D

a ares ico.tlro tou prnom ur, 
*" s'tatua raumo etDwtltn a14 Jl .Gqu\r 'xDl

prnom paap arDs urns lo ,orl'*""- 
puo 

'@!tuas'!las' lo atnlou a1lt t' aq

aul urlm uoncauuoJ ut la asncaxa 

a\l lM 
'caldwoc lDlruapFar lo uorr,Lrrs-1roc

llJns frq paptnad @! es nuD ,alolabqJ .laumoarDwlun eql ot paualsuo.t1 va6 frya6616 *, lo dyt'staumo atpatbaxa s! paap e,,s D rout t 
ti uaql fiPo puD

aqr lo uollatdwo, 
"r, ,.uln' 'aat6o 

aw lo luaut*or! 11n! prrc trcqrrursuo.)

a1rtr ,asp, ruDrsur u'u 

u''o * lI '(stadolaaap 
6'taprlnq /slaplaoid

aq? Japun sulDwa) n radold,, 
u!) ra as aui lo d'lqsJau.rlo

nuD albalx fiasll fiq ,o, ,rort'" 
'fiYadold qans uo a6)m1) )o Lq t'ara.u!

a,l E.l so ,asao o \cns ,rr:.r':::::::: ;t':::r:r:r::r:r:r:r:
alDutt n a\t puo statlolanap,

t,,r.lltl aqr ,frrp'auac .rrroor "'"o"'n '"'alowotd 
aql uaamJaq luaaaa$t)

ayl fiq pauptoxa ueaq sD\ .)aJr)u) aw ..,,

s! JBJnrJrc aq1 1o uorpoci r,,rn" 
'"tn".In., {PBaJ aql JoJ laFull ol"tl pepl^ord

poseq preoq aql fq papr^ord slar 

aqJ slue,,n8l. eql pu, alquIE'rd aql llo
E/r\ uoqBrurjBlc Isuu 3qt stlujqns tuBlladdv.te

tou plnonl. t! lo uoltcrujsuoc act, 
(z D)DA ' 'x7)l acla.tas l"or,t)

paulrap so ,xardwaa ,our,ror".r'r," 

PLID xot aclu"s lo fioar lo sasodtnd aqr )o!

-nprltrpul aqr frq ,u6nog 
' lo uoglugfap al4 u! 11o1 7611 plttom rautorsnc

ot pepnold sl azwas Dql urro" 
n lDltu'pl'et e16u1s t 'rawo$tl') aarl

I s! 1! li uana wll panAto t&aq osp s,,tl 11..."



d.effnitton of ,resid.entN.al

seruices of ang person rike 

comPlex'' Houeuer' in both these sifuq,iolts, f
are received., then such a pet 

tttractor' designer or a similar seruice prouider
'son ruould. be liable to pay seru[

22,Appellarrtsttbrnitsthattheclerili^.r;^-

mentioned rrvo 56616.1,, 
"._,:'::::::* 

providecl above is that in the ur.rder
tce tax js not payable.

a, For scrvice pt.ovided urrtil the sale deed has beeu
ttltirnillg o&,a.r. 

uc;cu execLlted to thc

b. I,-or service provided by entering into collstruction agreement withsuch u.ltimate or,vner, who receives the constructed flat for hispcrsonal use.

23. Appellant submits that j

crarificati.n p(:rLains to .o't 
'" 

o""tt the Iacts in their case' The lirst

areed portion. ,na 
"""ono'"'o"ration 

received for construction in the salc
Lclaritication pertains to consbuction in theconstruction agreement portion. Therefore this clarification is applicab.le tothem ibid and with the above exclusion ftom the definition, no seryice tax ispayable at all for the consideration pertaining to construction serviceprovided lor its customer and accordingly the SCN is void abinitio.

24. Wirhout prejudice to t}re fo
decision that has been ."n0.."*or,rr, 

appellant further submits the various
red relying on the Circutar 1O8 are as undeta. 

.M/s 
Ciassic promoters 

and Develop€rs, M/s Classic properties v/sCCE Mangatore 2OO9 tO I qr e,t!r, ^^__ ._

b. M/s Virgo propertie 
(ots) srR 0077 (Tri-Batgl

s PW Limited Vs CST, Chennai (Dated: May 320 l0) 201o..TIOL i 142-CESTAT-MAD,

c. Ardra Associatea Vs. CCE,

cESTAT)
Calicut - l2}Ogl 22 ST.t 4SO (BANG. ^
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d. Ocean Buildcrs vs Commis

srR os46 Tri.-Bang 
lsioner of c Ex ' Mangalore 2010 (019)

e. Mohtisham Complexes pvt.

2OO9 (016) srn o++e .rri.-nanLjd' 
vs commr' of c Ex 

', Mangalore

f. Shri Sai Constructions ys c
2oo9 (or6J srR o44s r.i.-B;:nris5jon6l 

of service Tax' Bangalore

In re: Lto.bllltg on Builderc wl
2s. Assuming 0,.,, .,o, uu*,,,1'!-"t::':""^ 

o7'oz'2o1o:

Apperiant is not riabrc ," ;"""j::j,:",,t::::r"": j:'::"::,:;,"::
for the period prior ro tll
expranation is inserted *r,'" 

0"" of the explanation is inserted' The
L ellective from 01.07.2010 but the demandraised in the instant case is for the period 0g.OS.2OiO and therefore thedemand raised is bacl in lau

D.o.F No. 334/ l /2o l .-TRU 

r' The clarification issued bv board TRU vide

b.ing paritSr in tax treatment 

lated 26'02 2010 it was stated that in order to

o. the same being prospective 

rmong different practices' the said explanauon

the buirder ard buyer of the n"to 

u'"o clarifies that the transa6ljen 566a766n

the bifl. Hence this shows ,nrtt 

t" not taxable until the assent was given to

seryice tax ror the period 
"r""',:tl:;T::*" 

- question is nor riabre to

26. Further Notification No. 36

D.o.F. ga4/o3/201o_,.Ru 
r/2olo-sr dated 28'06'2010 and circular No.

prior to or.oz.2oro,,n," ro,'u 
"o 01'o7 '2o1o excmpts advances received

been triggered ro. trr. 
"o.r"ti 

indicates that the liabilitv of service tax has
ruction service provided after O1.07.2010 andnot prior to that, hence there

oI the subiect notice. 
is no liability of service tax during the period

L1



2 7. Without l)rejudice to lhe

F.No vGN(30)80/Tracre No 

foregoing' Appellant submits that ?rade notice
tice,/ l0lpune dated iS.02.20ll issued by puneCommissioncrate, has spccifically clarified that Do service rer< rs payable bythe builcier prjor to 0I.07.2010 and amounts received prior to that js alsoexcrnpterl since pa.t oI the period in the issr-le invorverj is prior to such datethe or<ler to rhat extent has to be set asicle

28. Appcllar)t further subltits that the Honorable Tribunal of lJangalorc irr thecasc of Mohtishanr Complexes (p) Ltd. vs Contmissioner ofC. Ex., Mangalore20ll (021) STR OS5l Tri.-Bang stating that the explanation inserted tosection 65(los)(zzzlrl [rom ol.o7.2olo is prospecr_ive in ,atllre a.cr nol:retrospective. The relevant extract of the subject r:ase is reproduced hererrnder:

,,In othet words, the preaent cd,se ls cottered bg the situq,don
enalsqged. ln the morln part of the Eryrlct,r(rtlon, therebt
the".ppellq.nt..s.-bulldercannorr.;;;:;"r:;';:::;:;::r:::::

a-uls prospecdve bugers of the bulldlngs. The deemlng protlslon would.be appllcable onlg Jrom l-Z.2OlO. Our attention,has olso been taken tothe texts of cerTain other Explanations figuring under section 6s(1os). In someoJ these Explan(,tions, there

The"efore, there aptps4Ts,B 

@/t txP*s" nentiott of retrosPectiue effect'
'a be substq,nce tn the leclr,red, coansel,sargument thd.t the dcemlng proalslon cont(Ilned. l^ thc explanatfonq.dded. to Sectton 6S(tOS)(zz,q) and. (zzzh) oJ the ttnance Act, lgg4 rDUlhave onlg prospecdue ellect fiom 7.7.2o1O, Apparen g, prtor to this d.c.te,a builrler cannot be deemed. t

reration to industial/ commerr'ru" 
""-'u prouid'er prouidirLg ang seruiec in

oJ. the propertg. Admtttedly, ,','o"""'otn"o' 
"omprex to the urtimate bugers

prtor to t.z.zo t o. r^. ;r;::';:::;- 
": ::";'":: ":



agalnst thc bryrugned, der
penaltg, '14nd or se''ulce tox c,nd the connected

Appellant subrnits from the ab<

liabi.lity for the receipts ..".ru.,""' 
it is evident that there shau be no

rhc subject pr:riotr invo)ved ," l.l_tl:::.]:t.prio' 
ro ol.07. ro and since

shalr bc liabre to bc clutrshed 

lrlor to 01 07 10' the demantl to that extent

29. Appellanr further strbrnits

Ambika paints ply & Llarcl 

the uonorable Tribunal ol Delhi in the case of

Bhopa, 2oi2 (27) s,,R,, ;;"il:.;.:::,H;r 
cent,a, Excise,

on'ble Gau. HighCr:urt in the case of Magus Construction pvt. Ltd. v. Uniol
has 

'crd 
that construction ., "..rr--_.^,' 

" !." v' unlon of lndia (supra)

asainst asreemen,.. rr-""j rrl,:::: ;::::.: :t:::J:,:.: ;;.is alr agreemenl for sale of immov,ht- ^_^_--- ,. -
High court in the case o, o.*touuo'" 

property' Flontle Punjab & I-Iaryana

the learned sDR has onry u 
Promoters v' union of India (supra) cited by

Section 6s(zzzhl or,n. 
".rr"-ont'o 

the validity of the explanauon added to
rce Act, 2010. Moreover, we find that it is onlyw.e_l l-7_2010, that exptar

Finance Act, 1gg4 providin 
on was added to section 6Slzzzh) of the

g that for the purpose of tl .

construction of a cornplex which is ,"r- 
j; .:*". 

"c oI tlns sub-clause,

builcrer or any person u.r*.'"n 
is intended for sale; wholly or paruy, by a

co,lsrruction (exccpt in 
"""". ;'.':1,: 

": "j: ::.:::;;:.:.H:;
of prospecrive buyer by the builrter
before trre grant of 

"o-o,"no,'t'o"t 

or a person authorized by the builder

issue such certificate rro., ut 

ccrtificatc by the authorized c;mpetent to

deemed to be service provide 
law for the time being in force' shall be

fictton rntroduced bg expt. . 

by the builder to the buyer' This legat

given ratrospecth, errect. ;"o"" 
to sectlon 664zzh) h..s noc been

tercfo"e, fot the perlod prlor to t_.,-2OrO,
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the appellant's alc'lvltg cannot be tre(rt/,d. a.s serrrlce prould.ed. bg themto thelr customers. In respect of thc pertod prior to l-Z.2OlO sq.mevlew h(Is been ex2tressed, by the Bo(r.rd. ln tts Clrcular No. 1OA/2/2OO[-
5.7., dated 2g-t_og, We are, tlterefore, of prima lacre view that the
impugrrecl ortler is not correct."

In re: Flling of S?.g .Returns

30. Appellant sllbmits that thc irnpugned order has alleged that they have not
filed the ST-3 retums. However, appellant submits that the sarrre is not tt.uc
and appellant lrave filed the Nil returns for all the periods..I.hey have filec.l
Nil returns since they betieved that the activity carried out by them was not
a taxable service ancl therefore not leviable to service tax. However, thc
apperlants have constantly corresponded with ure department and
submirted all the information asked for by the departmenr.

31. Therefore, appellant submits that the order is not presenilng the true facts
of the present case and penalty under Section 77 is not leviable in as much
as thcy have Iilcd the ST_3 rcturns for all the periods in the present order.
(Copy of S f-3 returns enclosed for reference).

In re: eua;nttltca]uon o.f Der,l{tfld.

32. Appellant submits for the pcriod January 2Oi0 to December 2010, the SCN
had claimed that entire receipts o[ Rs.g,SO,2Z,OOO/ - are taxable. I{owever,
appellant js unable to understand how the said ligures have been arrived atbi the Adjudicatjng Authority. As per the statement sirbmittea, thc total
receiptB during the period are Rs. 1I,70,96 ,426/_. Outof the said amount
Rs.3,77, 1 1,339/- is received towards value of sale deed and
Rs.2, 1 1,54,769l- is towards taxes and other charges which shall not beleviable to service tax. The appellant has given breakup of such amounts

20



along with the documenhry proof for all sush srnrr.,s which are Rs.2,OO,0O0/- or above. (Copy of I

returns ror the period, -.r,":::""::::;T; .:_:: ::1?_;charges, it is our submission tl
erecrricity bilrs on those ,"r, ,] 

thcsc amounts have been collectcd for the

crectricity departmert (lue to 
whic, builder has discharged amounts to

delay in transfcr <.rf electric.ity metcrs incustomers namc. ,l.hcreforc, 
as

is payabre shourd be ,""-. J:::"T,::;H::;.;-,::":;
the entire amount as envisaged in ttle orrler.

33 Appellant submits for the period January 20r 1 to December 2oi 1, the scNhad claimcd that endre receipts of Rs.I I , 73, 17 ,g4S / _are taxable withoutproviding the permissible deductions. Out of the said amount Rs-S, 66,66,1701- is received towards value of sale deecl and Rs.66,11,O38/- istowards ta.xes ancl other charges which shall not be leviable to service tax.The appellant has given breal<up of such amounts along with thedocumentary proof for all such amolrnts which are Rs.2, 0O,0O0 or above.
{Copy of Sale Deed customer-wise, VAT Challans and returns for the period,Registration charges). With

submission that Lhese u*o,..,, 

t"t"to" to elcctricity charges, it is our
rts have been collected for the electricity billson those flats for which builder has discharged emounts ro elect citydepartment due to delay in transfcr of electricity meters in customers name.Therefore, assuming but not €

be ievied onry on amount o, 
"]o-ttt'"u' 

service tax if any is payable should
s.5, 40, 40,632 and not on the entire amountas envisaged in the order.

zL



In re: Amounts pa.ld. prlor to tssu€ o./F SCIV
34. Appellant submits that servicc tax is to be levied on Rs.s, 4l', 40,632 torthe period January 20l l_Dccember 2011. ThuB the service tax liability shallamount to Rs.22,26,474/_. and not ot) Rs. 48, 33,495/_ as envisaged in the(rrder. Out of the said arnount oI Rs.22,26,474 Rs.Ils.7, 4S,S24l _ rvas paid

on 4.6.2e1I and disclosed h the ST_3 returns tiled for the period and
Rs.14,50,OOO/- was paid vide Challan dared ,9.02.20,12 and Rs.g6,9S8/_
has been paid by utilization of Cenvat Credit. Copies of the challan and
Cenvat statement was enclosed with the reply to show cause notice.

37. Appellar.rt further submits that in the case of CCE v. Bill Forge pvt. Ltd.
2Oi2 (2791E.L.T. 209 (Kar.) it was helj that rhe_,,Inrerest is compensatory in
character, and is imposed on ar1 assessee, utla hr:s uithheld. pagment of ang
tctx, as anll when it is due and pagable. Ttte leuy of interesl is on the actual
amount which is withtreld and the extent of detag in paying tax on the duedate lf there is na tiabilitg to pag tax, there is no tiability to pav interest.,

35, Appellant submits that the impugncd order has not made eve'a whisper of
such submission being made in the repty to the SCN. Therefore, Appellant is
aggrievcd by an orcler passed in such skewed state of mind.

fn ra: fnta/est und.er Seccron ?5
36. Withour prejudice to the foregoing Appellant submits flrat whcn service tax

itself is not payable, the question of interest and penalty does not arise.
Appellant further submits that it is a natural corollary that when the
principal is not payable there can be no question of paying any interest as
heJd by dre Supreme Court in prathiba processors Vs. UOI, 1996 (88) ELT
12 (Se).
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Therefore, the appeilant su

thern due to reasons In"rr,ro,Oa,,a 

that where there is no liability of tax on
ned aforcsaid, there cannot be a levy of intcrest.

In re: penaltg und.er Sectlon Z6 & f7
38. Without prejrrriice to the

iiabirity on the builders ,,,,'ot"*o''*' 
Appellant submits that service tar

date has not been settled and thcre is full ofcoufusion as the correct position ti, date. with this backgrour.rd it is asettled proposition of law that when the assessee acts with a bona,ide beliefespecially when there is doubt as to statute also the jaw being new and notyet understood by the common public, there cannot be intention of evasionand penalLy cannot be levied.

39. r\ppcllant furlher submits that it was he.ld in rhe case of Collector ofCttstoms v. Unilech Dxports Ltd. lqqq /lner
ts set*ed posl'on rno, o.nl)ll'::':':"::';::H: :. ;let g. pend.ttg ls not c sr

depending upon thc ,."r" *,"t"t 
of Rcuenue' Penalty can be imposed

I circumstances of the case that there is a clearfinding by the authorities below that this case does not warrant imposition
of penalty. The respondent s

of the supreme court tn; 
""""""' hos qlso r",lled u?'o,- the declsion

e crrse o.f Ws, pratJlbha processors v. Ilnlonof Indl(r reported tn 1996 ff,B) E,L.T. lZ (S,C) that penattg ordtnd,rllglel'ted for some conrrtnt,.clous conduct or Jor a dsuherate vtoladon ofthe provlslo/.s oJ the potr,}.cul(rr statutc., Hence, penalty cannot beirnposed in the absence of deliberate defiance of law even if the statuteprovides for penalty.

23

40. Appellant submits tiat penalty is not imposable on them as there wasconfusion regarding the interpretation of law. In this regards appellant



wishes to rely on HUL Ltd. v.

it rvas herd as-"As resarcrs -:::::::1t')DL.r 
2s1 (rri - Der')wherein

ou. by the rearnecr advrtate 

re rssue relating to penalty' as riShtly poinred

tnte"preta*on"r,r,r,*"o)),')r,ill,)"r;r'I"iJ j_.::r";"r::
to evad.e the pagment o.f duty and, therefore, there w.as nojuswlcatton 

[or lnprosiiHon t
imposed undcr the impugned 

{ penaltg in the matter' Hence' the penaity

penalty is liable to be sct aside. 
is liablc to be set asiclc'" Thercfore, the

41. In this regard we lvish

Court

(i)

Therefore on this ground it is requested
under the provisions of Section 76.

In re: Benef.t und.er Sectlon gO

to rely upon the fcrllowing decisions of Suprerne

llindustan Steel Ltd, V. State o

{sc) 
I orissa - 1978 {2) ELT (J 159)

(i0 Akbar Badrudclin Jaiwani V Collector - I9SO (47J EL,f
161(sc)

(iii) Tamil Nadu Housing Board V
(sc) 

collector - l99o (74) ELT 9

to drop ute penalty proceedings

42. Appellant submits tl.at par,

that the apperan,o n"". -:o'.'.::'::"1:.::: ::: :".:: .,."#them from the pena.lties by invoking section go. 
"r*".,;;;";""relied on certain case laws in support of their contention.
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Re to the facta of theGr-ia rdian Lei sure fnthes
preSent cas€

16) S.T. n. (.rri_Kotk.lral
notice. Further, they obtain

aid case, the aPPcllani diC no t accept the
l)laaners pvt. Ltd. 2OOz

and did not appear on s

adjournment for pH

1'ltereafter, they made a

uch adjourned date

for non-payrnent of servic

plea of financiai crisis

the facts of thc prese

e tax. It is evident that

different anrl assessee
nt casc are entirely

oPcrattve and submitted
has always bcen co-

such case
lhe data. Ilcliance on

pl€senL case

la not wa[antcd to the facls of
Trans (lnrtia) Shippl llg In the saicl case, appellan t rnade a plea of cashPvr. L(d. 2OOS (1S8, crisis to exonerate appellants from penalD.L.T. 44S (Tri-Chennai) liability. It was held that this was not sufficientground to absolve thcm from liability unclerSection 26. Rclian ce on such case is notwarranted to thc facts of present case. The

have not paid

appellant has not a financial crisis plea. They
servtce tax due to rnerjtorious

Srounds rvhich form reasonable cause in thePresent case. .SPIC & SPAN Security Appellan
ntl Allied Services

t submits that the facts oI the saic.l case
006 (1) s.T.R

to.rn extent support them in t}leir contention

DATE

6.2oos Any service provided or to be provided to any person, byany other person, in relation to consbuctio n of comp.lex is

2
The said case was decided against the revenueTherefore, placing reliance on such case is of notany heip to the present caSC

43, Appellant submits that it is a un(lisputecl fact that
ConstrucUon of complex s€rvice had created lot

the levy of service tax on

questions have been raised about the constitution

of confusion and many

are the significant outcomes/events surround

al validity, The following

frorn clate of introduction of this Service:

ing the levy of service tax right

lawCase re lie ud pon

PARTIC
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taxable under i ub-cla use (zzzl.r) of section 65(lO 5) of ttreFinance Act, 1994. provisions rejating to levy of seMce taxby anren<li ng scctions 65 and 66 of the Finance Act, 1994have been made effective from l6th Ju
Circu lar

ne, 2005
F. No 332/ 357 2006-

other person is cngaged for cons truction work and [he

L.A.2oo6

r.6.2007

t5.s.zote'-

29.r.20 0"- --

ln

builder/proraoter/developer 
undertakes constrLrctionw<.rrk on his own without enga

other persun, then irr such cases

grng Ulc scrvices ol at:y
in the absence of serviceprovider and service recipient rela tionship, thc questiur ofproviding taxable service to anY Person by any otherperson docs not arise

The Fina

nc

nce sought to Ievy servtce tax forthe first timc on certain specified works contracts
Held in the case of Ma8us Constrllc tions 2OOC (l t) s.r It225 (Cau. Thar in the .light of what has been laid down intie catena of decisions referled to above, it becomes clearthat the circular, dated August l, 2O06, aforementonecl,is binding oD the department and this circular makcs itmore than abundantly clear that when a bnilder, promoteror developer undertakes construc tion activity for- its ownself, thcn, in such cases, in the absence of relationship of"se.vice provided and ,service

recipient,, the question ofproviding *taxable 
servjce, to any person by any otherperson does not arise at all.

Circulai No. t 08/2 /2009-s.T., da ted 29- 1-2009 clariiiedthat firstly that Where a buyer ente rs into an agrecntent ioget a fully constructed residential unit, the transaction ofsale is completed only a_fter complete construction of theresidential unit. Till tbe completion of the constructionactivity, the property be]ongs to the.builder or promoterand any service provided by h lm towards construction isthe nature of gelf service.
owner enters into a con

Secondly, if the ultimate

residential complex with
tract for constuction of a

who himself provides
a promoter/builder/developer,

construction ancl after
service of design, ptanning and
such construction the ultimate

26
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OU/nef rece rves sueh property for his personal usa thensuch activity would no
because this case would

t be sllbjected to seryice tax
fall under the exclusion prov idedin tie definition of .reside irtjal conlplex,

1.7.2010- - n the Finan ce Act, changes have been nrade rn the

l5 .2.2017

constl.uction services, both commercial construc[aon anclconstruction of residentjal complex, using'completiol.rccrti6cate'issued by tompetcn t authori ty'. Before therssuance oI completion certilicate lf agreement is eritercdrnto or any payment is made for sale of complex orapartmcot in residential complex, service tax will beJeviable on sllch transaction since the builder providcs theconsfuction service.
Trade Facility No. I/ 201 i dated l5-2- dbvPune Co.nmissione.rate stated that Where serqices c,fconstrLrction of Residential Complex were rendercd priorto l-7 20lO no Service Tax is leviable in terms of para 3 oflloards Circular number log/ o2/2oo9_s;t., dated 29- 1_2009.

44. Appellant further submits thar under Sec$on g0 of the Finance Act, 1994which reads as under :

" Not.,,lthsto,ndlng angth@ cc

77 or frst proviso t.) 
"ur-r.)n'o'nto 

in the prouisiotrs of section 76' sectiott

hposabreon the assessG etton 

(1) of section 78 no penaltg shall be
lor ang Jallure refeffed. to tn the saldprorrlslons f the assessee pr

the said faiturz..;, ,n," o.].:*a 
that there w.s reaso'table c..use for

far as impositior, 
"r p.rrutti",' 

the proceedings in the subject orcler in so
r is concerned shou.ld be dnrecoLrrse to the section go ibid. 

t.'s qropped taking

2t

t- -*--



45. Appellant submits that it w
a works contract. There was 

under bonafide belief that there activity was

different hxing statues differ 

confusion as b intcrpretation of the words in

raiiure to pay the service ,*entlY' 

APPellant had a reasonable cause for the

should be set-aside. an," 
"nr* 

Therefore' penalties under various sections

tabre abovc. 
os in thc interpretation is well-depicted by the

46. In such cases where the in
cannot be invoked. Also ,r, ,,tttotttottot 

of law is required' penal provisions

Lrd. [2OOsl 14 STT 417 ,*.rt" 

*"t of ccE vs' Ess Ess Kay Engineering co.

positbn that wr*n there* onot'n' 

- cEsrAT) it was held that: 'It is setlled

penar provi.sions cannot be 
di"Pub al interPretation oJ prouision af law' the

rishttssetasidethepenatts":::.::::":;ff 
:::;:::::lcase.

47. Appellant places retiance on cases wherc the penalty has been waived incase there being a confusion

a. ABS Inc. vs Commr. of

Ahrnd whercin it was 
Ex., Ahmedabad 2009 (016.) STR 0573 Tri._

tax - Mala fldc absent _ 

held confusion led to non-payment of service

interest _ F,it case for in. 
rvice tax liability accepted and tax paid with

b' Jay Gariesh 
^,rro ""rro'""'tton 

of section 80 of Finance Act' 1994

(o15) STR ozro rri.-arrrrc 

vs commr' of c' Ex' & cus'' Rajkot 2oo9

of authorized service st 
whcre in it was held confusion on liability

linanciar institutions - 
"ut'on 

ot amounts received as incentive from

confirmed by issue o, 

o" o" belief on non-liability for commission
clarification by c.B.E. & c. - Service taxcontended as pald volunl

order - penalty u,.o.r r.lutt'' 
*"0 intcrest before issue ofshow cause

ction 78 ofFinance Act, 1994 waived.
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c. Raj Auto Centre vs Commis

srR 0327 Tri.-Ahmd - 
"on'"'o"tt 

"t "' 
Ex'' Ahmedabad-ll 2oo9 (014)

case for waiver of penarry ffi:ffircn 
impugned issue - F'it

d. Kamdhenu Air Services vs

zoog (ols) srR o3r7 r.,.-, 
"ot*'t"toner of cus & c' Ex ' Jaipur

set aside _ section ,.,,",,1:::;;r;';: '.**0,* revv - penarties

c. Commissioner. of Servicc T i

(ors) srR ol79 Tri.-Ahmd 

r' Daman vs Meghna cement Depot 2oo9

containi,g findin* rn",,rr*.,"'lx.:r": 
r_ ;H":T"ffi]

absent - No eviclence pr<lc

assessee to avoid payment or'""0 
to show willful suppression by

rclevant period - Mala fide no 
"t-'"t 

tax - contusion preva'lent during

sustainablc. 
t indicated by Revenue _ Impugned order

48. Appellant cral,es leave to alter, add to and/or amencl t}te aforesaid grounds.

49. Appellant wishcs to bc hea

regard. 
rd in pcrson before passing any o*ler in tlis

8;:x:'.."?ff :.1 
A€8 ocrat es

\'r-a-z-
sudhir V S
Partner

I.or M Alp
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PRAYER
Wherefore it is prayed that this
to hold; 

honorable Commissioner (Appeals) be pleased

Set aside the impugned order of the Respondent.
The activity of constri:ctjon ol
Extendcd period is 

"", t"rr."o:::" 
le service is not ."jrable'

Scrvice tax and lntcre st is not imposablc.
No Penallr is imposable under Secdon 77 & Section 28
Any other consequendal rclief iE granted.

For Hiregange & Assoclates
Chartered Accoqntants

{.A'l--z-
Partner

Sudhir V S

(Authorlaed Representaflve)

a

b

c.

d.

t.

I, M/s Alpine Estates, the "oo.,^Tffiecrare that what is staredabove is true to the best of my information and beliet

Verified today the 29e ofOctobcr,2ot2

Place: Hyderabad

')
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