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Appoal No. 200 , 2012 (H-ll) S.TAX orte: 27.02.2013.

PWgE
This copy is grantod fr6a of cost for th6 privata use of the porson to Whom it is issu6d.

2, Any assasseo aggrieved by this order may lile an appeal unCer 
'section 

86 of the
Financo Act, 1994 to th6 Customs, Excise & Service Tax Appellato Tribunal, South Zonal
Bench, 1d Floor, WTC Building, FKCCI Complex, Kemp Goy{da Road, Bangalore.56o oo9.

3. Every sppeal under lhe above Para (2) shall be filed with;ir thred months of th6 date on
which the order sought tc be appealed against is receivad by lhe asseasea, tha Board or by the
lcommi8sionerl ol Cerftral Excisa, aa lhe case may be.

4. The appeal, as reforred to in Para 2 above, should b6 filad in S.T.5/S.T.-7 prororma in
quadruplicale; within lhree months lrom the date on which the order sought to bc appeeled
against is communicated to the party pr6f6ning tho eppeal and ehould b6 accompanled by four
copies each (of which one should be a certilied copy), of the order appealed against and the
Order-inoriginal which gavo ris€ to the app6al.

5. The app€al should also be accompanied by a crossgd bank draft drawn in favour of the
Assistant Registrar of the Tribunal, drawn on a branch of any nominatod public sector bank at
the place where the Tribunal is situated, evidencing paymenl of f6e prescribed in Seclion 86 of
the Acl. The f6e8 payable ar6 as undari
(a) whare th€ amount of servico tax and interest demanded end penslty levied by eny Cantral

Excise Ofiicer in the case to which the appeal relates is flvs lakh rup€€s or less, one
thousand rup€es;

(b) where the amount of servico tax and interest demanded and penalty levied by any Central
Exclse Officer in the case to which the app€al relalos is morc lhan five lakh rup€6s but
not axceeding frfty lakh rupeea, five thousand rup€es;

(c) lyhere the amciiint ot service tax and interest demanded and penelty levied by any Central
ExciEe Ofiicer ln the case to whlch thE appeal relatss is more thari firy lakh rupeos, ten
thousand rup€6s:

i.io fet, is payabie iri ih6 case of Msmorandum of Cross Objection referrad lo in Sub-.Section 4 of
Section 86 ibid.

6 Every application made before the Appellata Tribunal,
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(a) in an appeal for granl of slay or for rectmcation of mistake or for any other purpose; or(b) for restoretion of an eppeal or an application shall be accompanied by a fee of live
hundred rupees:

No fee is payable in case of an application filed by Commissioner und6r this sub-S6ction.

7. Attention ls lnvite.l to the provislons governing thase and olher relatod matt6rs,
conlained in ths central Exclse Ac1, 1944 and central Excise Rule!, 2002 and the customs,
Excise and Service Tax Appellate Tribunal (procedure) Rules, i992.

ORDER

ThgsubiactapPalalongwithstayp8titionn""o""n,,",ffi
4' 2d Floot, MG Road, secundeerabad-soooo3 (herernafter referred to as Appeflants) against
order-in-original No.49/2012-Adin.(sr) dated 31.o8.2o12 palsed by the Additionar

l irV , ,.E!-1

ORDER-lN-APPEAL No. 38/ 2013 (H{l} S.TAX
(Palsad By Dr.S.L.I$ceni, Comml3alonor (App€els-{l)
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Commisaioner of Sorvic€ Tax, Hyderabad_ll Commissionerale (horoinafrBr relenccl to as ' 'Respondent)

2. Briet facts of lha caso are that th6 app€llants are engaged ln providing works contract
service vermcation of their racords reveared that they had undertaken a singrs ventura by
name I\rVa Flower Holghts located at Mallapur Old village, Uppal Mandal and received amount
from customers towards sare of rand and agreement of construction of 102 houses for the
period Jan., 2010 to Dec., 2010. lt was also found that thoy had not,iled ST.3 retums for th6
said period. The sutiect ventur6 of M/s Arpin. Estat.s quarmed to b€ a r'sid€ntiar comprox as it
containad more than 12 re8idantiar unrts with common aroa and common facirities rik6 park,
common water supply etc. and lhe lay out was approved by HUoA . lt was also lound that the
appellant ontsrod into a sars deed for sare of undivided portion of rand logethsr with s6mr-
finishad portion of the flat and an agroement for construc-tion wlth th6ir customoE. on execution
of sale de€d th€ rirht in a prop€rty got transfened to tho qjstomar, henc6 tho construclion
8ervice randerod by the appeliant thersafter to thair customora und6r agreemont of construction
wgrs taxable under servico tax as thoro oxisted sorvice providor and rec€ivor rolationshlp
b€tween them. Tho totar amount received rowards such servic. rryas Rs. 8.50.27,01 1/. during
the p€riod Jan., 2O1O to Dec., 2010.

2'l Ther.fore two shofl causB notic€s w€r6 issued ro the app€flants cov.ring th6 p€riod Jan.,
20'10 to Oec., 2010 vtdb O.R.No. 6Z2Oi i-A i (ST) Gr.X dt. 23.4.2011for Rs. 35,03,iil- undor
Sectlon 73 of FA,1994 along with intarest und6r S6ction 75 of FA, tSg4 and propo8ing penal
aclion und6r Section 76 and 77 of FA,1994 and for tho period Jan., 2011 to D€c., 2011 vid€
o.R.No. 51/2012-Adi(sr)Gr.x d1.24.4.2012 for Rs. 48,33,49s/- section 73 of FA,1994 arong
with interost under Section 75 of FA,1994 and proposing penal action under Sec{ion 76 and 77
of FA''1994. Tha ro\rrer aulhority vida the rmpugned ord6r had confirm6d tha domand of service
rax of 35,03,133/- in resp€cl ot scN o.R.No. 62v2011-Adin.(sr) dt. 23.04.2011 und6r s;dron
73(2) of the Finenc. Acl. 1994 arong with interest under seclionTs of FA and arso rmpos.d
penalty of Rs. 200^ per day or at ths rat6 0f 2% ot such lax p€r month, whlch €var was higher,
for th€ p€rlod of dafaurt ti[ the date ot payment, und6r saction 76 and arso impos.d a penalty
of Rs. 1,0OO/- under Section 77 of the FA. Further ln rospsct ot SCN O.R.No. S1/20j2_
Adin.(sr) d|.24.4.2012, the low6r aurhority had confirmod rhe d.mand of seMcc lax ot R6.
48,33,49t- under ssc on 73(2) of the Finance Acl, 1994 arong with intorest under seciionTs of
FA and elso imposod penalty of Rs. 2OO^ per day or at ths .€lla ot 2n/o of such tax per month,
whlch aver was higher. for the period of default till th6 date ol paymont, und6r Soc.lion 76 and
also imposod a p€natty of Rs. ,l,OOO/- und6r Section 77 of th6 FA.
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3. Aggrieved by tho 8bov6 order, the appollants hav6 filed th6 prosent appssl along with
stay petition mainly on the following grounds thati

(i) Th6 Adiudicating Authorlty had not doalt with thd submisslons made by them dudng the
repli.s to thb scN. Honce, th€ order has been issued wirh r6vsnu6 bias w hout
apprecrating rhe 8talutory provislon, the rcrBvant ceae lalva crtod by rhom and sr80 the
obiective of the rransacflory'aclMty/agr6ement. Rolled on varrous d6cisrons rander6d
rolying on the Circular 1O8 which is lhe crux of lhe entire isaus are as under> Claasic Promoters vs CCE Mangaloro 2oOg.TlOL-1 iO6-CESTAT_Bang,

> Vlrgo Prop€rtios Ad Ltd Vs CST. Chen 2OlO) 2OI GTIOL-1 142-CESTAT_MAD,
> Ardra A8sociatss Vs. CCE, Caticur - [2OOgl 22 STT 450 (BANG. -CESTAT)
> Oc6en Buildors v8 CCE., Mangatore 2OlO (019) STR 0546 Tri.-Beng
> Mohtisham Complox63 hd. Ltd. vs CCE., Manga 2OO9 (Oi6) STR 0448 Trl.-BarE
> Shri Sai Construclions vB CST, Bangalore 2OOg (Oi6) STR 0445 Td.-Bang
(ii) Thoy also plec6d relianc€ on clrcular No.108/0ZOO&ST dt 29.02.2009 and lwo olher

circulara F. No' B1/o/20O5-TRU, dt 27-7-2005 and F.No. 3323S/2OOG.TRU, dt 1-&2006.
(iii) The isaue involved ln the instant csse is wh6ther th6 app€llants ar6 oul of cervlce tax

levy sinc€ th6 ultlmate consumer has pd th€ aem6 for poraonEl uso and coverod vide



ciriular 108 and other circurar. Howev€r in the subiect order rhe discussion is r€stdcred
only to lh6 clasamcation of ths service provldad which wae not an issu€ relevant to lhe
present case. Both the notic€ and the Appellant are.in cona.nsus that the service
provided is 'work' contract services'. Hence, in such a situation the reriance on circurar
No. 128/10/201GST dated 24.OE.2OiO ia undesirable end out of cont€xt.

(iv) The impugned order has relied on the d€cision of the authority on advanco ruling in the
case of Hare Krishna o€v€ropers 2oo8 (10) s.T.R. 357 (A.A.R). rt is p€rtinent to not€ the
facts of rhe case are entirery diffsrent from facts of the present case and does not
support the contention ol the adrudicating authority.

(v) They are rendering works conlract sorvice as defin6d in Saction 65 (105) (z_,_31 611p.,"
Financ€ Aci, 1994, it was arso accepted by the subjec{ order. The works contracl servic.
is provided in relation to constructioh of a new residential camplex.

(vi) Non-taxabirity of the construction provided for an individuar customer intended for his
p€rsonal was clarified by TRU vide its letter dated F. No. B1/d/2005-TRU, dated 27_7_
2005 during th6 introduction of th€ r€vy, therefor€ rhe servic€ tax is not paysbr€ on such
consid€ration from abinitio.

(vii) The Board circurar No. 1oB/2/2009s.T., dated 29-.t-2009 states thal tho consrruclion for
personal use of the customer farts within the ambit of exclusion portion of the definition of
the'residentiar comprex' as denned.r/s 6b(91a) of tfle Fi,lance Acl, 1994 and
accordingly no tervice tax is payabie on such transaction.

(viii)The clarification provided above is that in the under mentioned two scenario service rax
is not payabr€, (a) For service provid€d until rh6 sal6 deed has be€n executed to the
ultimate owrer and (b) For service providad by .ntBring inro construction agreemenr with
such ultimale owner, who receives the conslructed flat for his personal use.

(ix) Th€ first claritication pertains to consideration re@ived for construc{ion ln th6 sale deed
portion. Th6 second crarification p€rtains to construclion rn the construction agreement
portion. Th.r€tore the crarmcation is applrcabre to them ibid and with rhe above 

'xcrusionfrom the d€flnition, no s€rvlc€ tax is payabl€ at all for.the conslderation perlaining to
construc':tion 

'€rvice 
provid.d for rts custom€r and accordingry the scN is void abinitio.(x) Assuming but not admitting that the p€rsonar use ground fairs, th6y are not riabre to pay

servlce tax in as much as the demand raised for the period prior to the date of the
expranation is in86rted. The expranation is rnserted with effeclive from 01.07.2010 but
the d€mand raised in the instant ca8€ is for the period og.os.201o and therefore the
d.mand rarsed is bad in raw. rn the crarification issued by board rRU vide D.o.F No.
334/1/2010-TRU dated 26.02.2010 it was stat.d that in order to bring pariry in tax
treatmant among difierent praclices, the 6aid explanaflon of the same b€ing prospective
and also clarifies that th€ transadion between the buildor and buy6r of the nai 6 not
taxable until the assant wes given to the bill. Hence this Bhow8 that the transaction inquestion is not llable lo sorvica lax for th6 p€riod prior to O.l.O7.2Ol O. .

(xi) Furth€r Notification No. 36/201o-sr dated 2a.06.2010 ani circurar No. D.o.F.
334/03/201 .-TRU dated 0r.07.2010 exempts advances receivod priof to 01.07.2010,
this irserf indicates that tho riabirity of s€rvic€ tax has been rrrggered for tho construction
servic€ provld.d after 01.07.2010 and not prior to that, henc€ ther€ is no riabirity ofsejvico tax during th6 period of the subject noric€- The Trade notice F.NovcN(30)80/Trade Notic€/1o/pune dated 15.02.2011 issued by.pune commissron€rale,ha' sp€cifice,y clarified that no seryico tax is payabre by the buirder prior to 01.07.2010and amounta rec€lved prior to that i8 also ex.mpted. Slnc€ part 6f tha per* ; ;;;;invorved is prior to such det€ rhe ord6r ro that extent has to be set aside. R€ried in thecase of Mohtisham Complexes (p) Ltd. w CCE, Mangalore 2011 (O21, STR O5S1 Tri._Bang Btating that the oxptanation inrerled to Seafon 

-OStf 
OS)(_"h) from 0.t.07.2010 isprosp€ctive in nature and not rotrospec,tive and in lhe caso of Ambika painte ply &Hardwar€ Store vs Commiasioner of central Excisa, enopaiiorz (27) sTR 71 Crri-Del).(xii) They fir€d the Nir r€turns for a, th€ p€rrods, sinc€ they b.riev€d that th6 activity carriedout was not a taxabr€ se,ic€ and rherefor€ not revialb to service tax. However, they
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had conslantly coresponded with the department and submittad all the information
asked for by the dopartment. Penalty under Section 77 is not levlabls in aB mvch as they
have filed tha ST-3 retums for all th€ periods in lhe presont order.

(xiii) For th€ period January 2OlO to December 2010, the SCN had ctaimed that entire
receipts of Rs.8,50,27,0O0/- ar6 taxable. As per the statement submttted, lhe total
receipts during 'th€ period are Rs. 11,70,98,426l-. Out of the said amount
Rs.3,77,11,339/- is recelved towards value of sale d€ed and Rs.2,11. .769/- ls towards
taxes and olhor charges which shall not be leviable to service lax. They had given
breakup of such amounts along Wth the documentary proof for all such amounts which
are Rs.2,00,000/- or above. Therefore, aasuming but not admitting, seNice tax if any is
payable should be levied only on amount of Rs.5,82,32,3'l8i/- and not on the entire
amounl as envisaged in the order.

(xiv)For the period Januery 2011 to Decombef 2011, the SCN had cleimed thal entire
receipts of Rs,11,73,17,845/- ars taxable without providing the permissible deductions.
Out of the said amount Rs.5,66,66,170/- is received towards value of sal6 doed and
Rs.66,11,038/- is towards taxes and other charges which shall not be leviable to service
tax. They had givBn breakup of auch amounts along wilh the docum€ntary proof for all
such amounts which are Rs.z, 00,000 or above. Therefore, assuming but not admitting,
servic€ tax if any is payable should be levied only on amount of Rs.s, 40, 40,637 and not
on the entlre amount as envisaged in the order.

(xv) The servics tai is to 6e bvied on Rs.5,40,40,637 for the period January 2011-Docember
201 1. Thus the service tax liability shall amount lo Rs.22,26,4741-. Out of the said
amount Rs.7, 45,524/- was paid on 4.6.2011 and disclosed in the ST-3 retums filed for
the period and Rs.14,50,000/- was paid v/da Ghallan dated 9.02.2012 and Rs.36, 958/-
has bsen paid by utilization of Cenvat Credit.

(xvi)Without prejudice to th6 foregoing, when service tax itself is not payable, the question of
intarest and penalty does not arise. lt is a natural corollary that when the principal is not
payable th6re can be no question of paying any interest as held by the Supreme Court in
Prathiba Processors Vs. UOl, 1996 (88) ELT 12 (SC) and in the case of CCE v. Bi
Forge A/t. Ltd. 2012 (279) E.L.T. 209 (Kar.)

(xvii) The service tax liability bn the builders till date has not been settled and there is full of
confusion on lhe correct position till date. With this background it is a settled proposition
of law that wh6n the asaossee acts with a bonalide belief especially wh6n there is doubt
as to statute also the law being new and not yet undeBtood by the common public, ther6
cannot b6 intention of evasion and p€nalty cannot be levied. They relied in th6 case of
CCU vs Unitech Exports Ltd. 1999 (108) E.L.T.462 and HUL Ltd. vs CCE 2010 (250)

E.L.T. 251 Crri -.Del.)
(xviii) Para 23 of iho impugn€d order has made a finding that the appollant's have made out a

reasonablq gguse so as to exonerate them from the penalties by invoking Section 80.

They relied in the following case laws:

F Guardian LBisure Planners Brt. Ltd. 2007 (6) S.T.R. (fri-Kolkata Trans (lndia)

> Shipping Pvt. Ltd. 2005 (188) E.L.T. 445 Ctri-Chennai
> SPIC & SPAN S€curity and Allied Services 2006 (1) S.T.R.

(xix)lt was under bonafide belief that their activity was a works contract. There was confusion
as to interpretalion of the words in different taxing statues differently, They had a

reasonable cause for the failure to pay the service tax. Therefore, penalties under

various sections should be set-aside. They relied in the following case laws:

> CCE vs. Es6 Ess Kay Engineering Co. Ltd. [20oBI 14 STT 4'17 (New Delhi - CESTAT

> ABS lnc. vs Commr. of C. Ex., Ahmedabad 2009 (016) STR 0573 Trl.-Ahmd

) Jay Ganeah Auto Centre vs CCE, Ralkot 2009 (015) STR 0710 Tri.-Ahmd,

4. The stay petition filed by tho aPpellants was disposed off vidc OISP No.63/20'12 (H-ll) ST

daled 07 .12.2012, \ rherein it was directed to pre-deposit 50% of the tax amount as conrirmod

vide the impugnod order. However the predeposit of balanca amounts, interest and penalties



were waivid rh€ appe,ants vide 17.01.2013 had submitt€d that they had made the pre-d€positas requir€d.

5' vvh€n the main adp€ar was posted for p€rsonar h€aring on zr.o2.2o-lg, shri. vs sudhir

"airi:E::* 
on behatf or the app€flanrs for disposat of the- appeat and made rhe fo owing

(D Reiterated the submiesions made in th6 grounds of appeal.
(ii) Submitted that the app€llants have complied with fhe conOttions of stay ord6r.(iii) construction of flats for individuars does not 

"ome 
under works contracl service,definilion as construction of individual flauunit would not come unclar meaning ofconstruclion of roBidenlial complex or a part thereof .

(iv) As per Board,s Circuter No. .l OB/O2y2OO$'ST dt. 29.1.2@9, it has b€€n clarifi€d thatresidentiar unit sord for a customer for his personar use is not riabre to 8ervics lax. ln th€impugned order of the adjudicating authority has only consldered $re conclusion of theBoard's circurar and the preamble or tho arguments have not b€€n raken inroconsideration whlle adjudicating the show cause notice.
(v) rt is furth€r submitt.d that buirders b.came riabre to servrce tax from 1.7.2010 as perFinance Acl, 2010 as p€r Explanation added to the taxable service.
(vi) since the matter waa not free from confusion, the facls werc intirraled to the departmentand the issue involved is a mattei of interpretation, penalty under Secfion 8O may bewaived as the appellant had acted under bonafide belief.
(vii)The appoflant is not crear with r€gard to quantmcaton of servica tax, demanded andconfirmed. As p€r lh€ir view, for th€ period Jan., 2OlO to Dec., 2010, the taxable valueshould be Rs. 5,82,32,000/- inst€ad of Rs. 8,50,27,000/- a8 mentioned in th€ showcaus6 notice.

6 r havo gone through the impugned order, grounds 0f appear,.submissrons made at therime of personar h.aring and findings made uy thJ ower 
"*tiiiy,n th€ impugned order. Theissues to bo decided in the36 appears are (i) rvhether construaion activity und€rtaken by rh€app€'ants fa's under co*truction of Residentiar corpte, i"rrice or under works conrractservica ? (ii) whether servic€ tax is payabre uy ttre apperranrsin rn" t,gr,, orrn" Board,s circurarNo 108/2009 - sr dt'29 01.2009? (iiD wtretner r*quanim*i"n ot o"r"nd is required or not ?(iv) whether penalties are imposable for the lmpugnJ *i"ii"^o (vi) whether cenvat credit isavailable on capital goods and input services ?

7 As far as classification and taxability asp€cts are concemed, it is perrinent ro rook intothe relevant statutory provlsions of tho Financ€ Ac{, 1994.

lil; ::"'l*,""#ldlnsr, havtns moro than twolve ro3rdonoar unrr!;
(lll) any one or moro of fa(
communrty ha[, 

"o-.on *r,j1'-1-"-"-:t "t1lt"" auch aa park, llfT parklng space,

m:t_*lil#i##:!i,:"nffi:r.iTitj"?irT;,;;;.;
compter whlch ls con.tructod 

€ tlme b€lng ln forco. but does not lncludo a
destgntng or ptanntng ., ,n. ?L.:.T:on 

dtractly engaglng any othor porson for
rntenaeoior pJrlo;;J.:;.fiff:'.:]t"::i conatructron or auch comprex i-s

*i::, ::#Il,noJo?1 
.,n"n"" Acr,1ee4 : .,n.rdonrer 

comirrex,, moanr any

Explanaflon. 
- For the removal

this ctause, _ of doubts, it is hereby d€clared that for the purpo'es of(e) ..peraonal u.e,, lncludo!

"nothe, 
perao,ro;;;,;;;;,lffi:Hr.ll'r:"mprox ror ule a! relrdence by

rtr
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Sectlon 65 (1051 (zzzh) of th€ Finance Act,t994 "taxable service" means any servloo
providsd or to be providgd to any p€rson, by any other person, in relation to construcllon
of complex;

Exptanatlon. - For the purposes of this suFclause, construction of a complex whlch lg
intended for salB, wholly or partly, by a builder or any person authorised by the buildor
befor€, during or afler construction (exc6pt in cases for which no sum is received from or
on b€half of the prosp€ctive buyer by the builder or a person authorised by the builder
before the grant of complelion c€rtificate by the authority comp€tent to issue such
certificate under any law for the time being in force) shall be deemed to be service
provided by thg buildef to the buyer:

(D transfer of proporty in goods involved in the exocution of auch contract is
leviable to tax as sale of goods, and
(iD such contracl is for th€ purposes of carrying out, -(a) 

-; 
or

(b) 
-: 

or
(c) constructlon of a new rosldontlal complex or a part th6rcof; or

7.1. The impugned order has arisen out of tha periodical demands issued for suboequent
period from Jan,09 to D€c,2009 which was decided in favour of revenue in OIA No.8/201 1(H-ll)

S.Tax dt 31.1.2011. As per the above statutory provisions, the appellants are liable to pay

service tax on the construction of residantial complex undertaken by them since the above

mentioned definition of Residential Complex service squarely aPplicable and no exemption

whatsoever can b6 allowed for Euch construclion activity a8 it is not meant for self use and

'taxable service' msans any servics provided or to be provided to any person, by any other

person, in relation to'construclion of compl€x. lt is observed from the r€cords that the

appellants had paid service tax on lhe amounts attribulable to the value received by them over

and above the sale deed values till Dec,2008 unper Works Contract Service during the

impugned period in respect of construction activity undertaken by them and not paid servica lax

for the period from Jariuary 2O1O to Decemb€r 201 1 under the Pretext that there is no service

tax liability on tho service rendered by them in view of the Board's circular No.'l 08/022009-sT

dt.2g.ol .2009. Thereby, it is evident that the app€llants had not paid service tax on the amount

pertaining to the sale deed till December 2OOB and paid service tax only on the part of amountB

received towards construction agreements entered with their customers. Further, it is also

obseNedthattheappellantshadcollectedlotalvalueoftheindependenthousesfromthe
customers and entered into sale deed agreements and construction agreements simultaneouEly

andpaidseNicetaxamounttothedepartmentonthevalueexcludingthevalu€ofsaledeed
and not Paid any service tax for the p€riod January 20'10 to Decamber 2011' From lhese two

agreemonts,itisevidontthatconstructionofflatisnoty€tcompletodtotreatitasasaleofflat.
Board,sCircularNo.loalo2rzoogsrdated2g,ol'2oogstatesthat.lt/6onlyafteflha
completlon of constructlon and futl payment ol the agraed sum that a s'le de'd ls

executed and only then the owne.rihlp ol the property gcts transterred lo lha ulUmata

owner. Theretore, any serylce Provlded by such seller ln connectlon wllh the

,a
(b, "rasldentlal unlt" meen8 a ilngle houte or a rlngle rprrbn.nt lntcnded f.or .

uae a8 a placo of resldonco;

Sectlon 65 1105) (.--.a) of the Flnance Ac!1994: Taxable Sowlce under Works
Contract means to any p€rson, by any other person in relation to the execulion of a
works contract, excluding work8 contracl in respect of roads, airports, railways, transport
terminals, bridges, tunnels and dams.
Explanauon. -.For th6 purposes of this sub-clause, "rvorkc contract" maan3 a
contract wherFln, -



.- acceptable. There should hav€ cogent reasons as to tYhat made to bonafidely b€lieve that they

were not liable to pay servico tax on such defrayed amounts. This reason is not reasonable

c.urse for attracting waiver of penalty under seclion 80 of the Finance Act, 1994. The scope and

ambil of expression ' rea8onable cause' has b6en vy6ll explained in a cas€ under the lncome

.Tax Act. ,Rarlonablo cau3€ can bo lold to be cause whlch preJentr a man of everago

, lntelllg.nc. lnd ordlnary prudonce, actlng undor normal clrcumstances, without

.n46rt[Snnceer ln.cuon or want of bonallde3' as h6ld in the casa of Azadi Bachao Andolan

Vs. Union of InOt$ 2OO'l (116) Taxman 2491252 fiR 471 (Delhi). Further, it is evident from lhe

ln this regard, it can be noticed from the rocodi qlt s lhal ttrc appellAnts vide th€ir letter

dt.08.7.2OOg replied to tho department's l€tter for nor}flllng

31.3.2009 that they were not required to Pay servic€ tax aI|

by them in th€ light of Hon'ble Gauhati High Court's d€cision

(P) Ltd - 2OOO (11) STR 225 (Gau) and Board's Circular No'1

the department had issued subiect show cause notice

Thersfore, it is evident on racord that their bonafide belief

of for Half Year ending
undertaken

ol Magus Construction

not
for

Haryana High Court's decision in the case of G.S. Promoters Vs.l Union of lndia reported in

2011 (ZllSTR 10 (p & H) as detaited in para 8.4 supra. Thus, theyitrad not Pald service tax on

the taxable amounls receivad from their customers with an intention to avoid / cvade payment ol

tax contrary to the statutory provisions. Adhering to the ratio of uie above dociiion, there is

nothing on record to show that the APpellants were prevented by rgrcon'blc ' oause for non-

payment of service tax to ontitle them for grant ryaiver of P€nalt, under Seciion 80 of the

Finance Act,1994. lt should be kept in mind that under sec{ion 80 of the Finan'cs Act,'1994,

wher6 the p6r3on / assesse€ aucceeds in proving r6asonabl6 cause for falluro to pay service

tax , penalty may b€ waived attogether. But such is not the situatiln in rhe instq'nt case. The

Appellants had not proved reasonabl€ caus€ for non-payment of sbwice iax as le,quired under

S€ction 80 of the Financ€ Act.1994 in as much as this is not the first in8':ance bul it is a case of

repetition of default. considering th€ gravity of the offence, I hold that lheir casa ls not a fit case

for waiver of penalty under Sec{ion 80 of the Finance Ac{,1994.

def€ated. Further the case law cited in their letter is disting uisndd bV the Hon'bt8 Punjab &

11. Wth r€gard to the quantirication of service tax, it is observod that the hw€r authority vide

para 22 of the impugned order, had h€ld that nsith€r they submi[tcd that VAT imount has also

bsen includad in th€ gross amount nor they had fumish€d befor€ him any oyidenc€ that they

had paid vAT. How€ver, the app€llants had submitted that therb i3 mlrtako \5 guantification of

servic€ demand for th€ two periods viz from Jan,2O1O to Oec,2oio.thg fervice tax to be

quantmod on th€ value of Rs.5,82,32,00O/- but nol Rs.8,50,27,000/- and sirdlarly for the period

Jan,l1 to Dec,11, lhe service tax b€ quantilied on lhe value of Rs. Rs.5,40,40,637. They also
contested that an amount Rs.7,45,524/- was paid on 4.6.2011 and disclosed in the ST-3 retums
filed for the period and Rs.14,50,0001 was paid vide Challan daled 9.O2.2O12. Therefore, the
lower authority is directed to ascartain the faclual position to re-quantlfy the service tax payable
(after deducting th6 servico tax paid if their claim i6 conocl) and extend th€ b€nefit if lhey aro
found olherwlse eligible for the 8am€ ahd an opportunity of personal hearing may be giv€n to
the appellantE before lhis limited matter is declded .

12. With regerd to imposition of p€natty under Seclion 76 of FA,1994 they are tiable for
imposition of p€nally as imposed by th6 low€r authority however, th€ penalty iB to bo reducod to
Rs.100 from Rs.200 with effecl from a.4.2o11, thus the p€nalty imposed under section 76 is
modified to the 6bove extont. with regard to impo8ition of p€nalty under 77 of FA, 1994 by the
low€r authority as p€nalty under section 76 has been imposed there is no need of penalty under
section 77. The impugned order passed by the rower authority is modifled ro the above extent.

the taxable amounts in their ST 3 retums filed with the

DscomUer 2009 even though they received taxable

not pqid seruLi tax on such taxable amounts as required

i*i-leme for Payment of Service Tax) Rules,2007 and this

fact came to the knowledge of in!€stigation into their aclivities.

dt.29.01.2009, but

thbir contention.

of\service tax is



'13. The appeal is dlsposod of i
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M/s.Alpine Eslates,

1 The Chief Commisg ioner, Customs,
Hyderabad.
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Zone,
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constructon of ro,,rdenuar comprex ifi the oxecutton of such sare deed wourd bo tn tha
nature of 'soff'aerurce' conraquandy wourd not attracr sorvrco aar.,, lt impries that three
conditions shourd be satisfied for not attracting service tax (i) consrruclion should be compreted,
(ii) full payment of the agre.d 8um shourd bo paid, and (iir) Bare d6ed Bhourd be executed for th€
full valu€ of the residentiar unil. rn lhe pres€nt app€Iant'cas6, though ful paym.nrs w€re made
construction was not comprete and sara deed was executed for part amount of the totar
consid€ration. A3 such, the appelants are not cover€d by lhe situation exprained rn the
Board's circurar refened to above. rn view of this position, the app€flants, argum€nt that they are
coverod by the impugned Board,s Circular is withoul any basis.

7.2. Board has arso crarifi.d in the seid circurar that . rf rho urttmate owner enters rnto a
conrract fot construcuon or a resrdontt;t comprax wrth e prorrotor I bulder / devoropet,
who hlmsell provldos scrylce of deslgn, plannlng and constructlon; and alter such
conslrucdon the ufimato owner racalves such property for hts personat uso, ,hen sucl,
actlvlty would not bo subleclod to sarulce lax, bacause fhrs ca3e would lalt under the
excluslon provlded rn the crefinruon orresrdahflat comprex.', Excrusion craus€ wourd appry
to the "complex as a whole" and not to individual residential units. ln othef words, if the entire
reskl€ntial complex is meant for use by ons person then it g€ts €xcruded from th6 definition of
"residential comprex". For exampre, if 'BHEL'gots their residentiar.Torony, (having more than 12
units) for rheir emproyees constructed from a buirder or rncome Tax Department gets their
residenlial colony constructed from a builder, then such construction would not attract service
tax. However, thls excrusion does not appry to individuar residentiar uhits as in the instant case:
ln other words, if a buirder construcrs residential comprex and selrs the residentiar units ro
number of individuals under 'two agreement system" viz., sare deed and construction
agreement as in the insrant cases, then, even though such individuar unit is for personal us6 0f
that customer, srirr the service tax is liable to b€ paid. A8 Btated abova, ,,entir€ complex as a
whole" meant for use by on€ person i8 under 'exclusion' clauso and not the ,individual
residential unit'. secondry, each "construction agreement' with th€ customer is a '\rvorks
contract" independent of the agreem€nt entered, with another customer. Therefore, the
contentions of tha appellants on this count cannot b€ agreed.

7.3. ln view of th6 above, r find no medts or force in the grounds and contentions submitted
by the appellants and the case rawa r€ried are arso not horpfur to them. rn this regard, r concur
with the findings made in lhe impugned order by the lowBr authority.

8. I find that the lower authority has recorded that cenvat credit can'be taken in the strength
of valid document3 on erigibre capitar goods and input servicqs, lh€ assessee has ro take the
cr€dil in accordanc€ rvith the Rures, the departmenr rs not obrigod to detsrmine their cenvat
cr€dit .rgibri€ity whire demanding servcer tax on the raxabr€ services accordingly their
contantlon does not have substence. I do agre€ wlth the finding ofthe lower authority.

9. Vyrth regard to demand of ss*lca tax and imposition of penalties, it i8 p€rtinsnt to
examine the relevant statulory provisions as reproduced b€low:

SECTION 73. Rocoyory of ssrvlco trx not lovlod or pald or lhort_lovlod or short-
pald or orroneoualy rcfundod. -(1) wh€re any seMce tax has not bean levied or paid or has been shoruovied or Bhort_
pald or 6non6ously refundsd, [Central Exci8e Officer] may, within one year from lhe
relevant dat6, 8erve noti@ on th6 p€r8on chargeable with th6 86rvice tax which has notb€en l6vi€d or paid or which hag been short]6u6d or short-paid or the per3on to whom
such tax refuM has enon6oualy been made, requiring him to Bhow causo why he should
not pay the amount specifled in tho nolica :

Provlded that whers any B€rvico tax ha8 not been levied or paid or has b€€n short_
levied or short-paid or enoneously refunded by reason of _



(a) fraud; or (b) collusion; or (c) wiltul mis-atatement; or (d) suppr€eaion.o,
facts; or (e) contravention of any of tha provisions of this chapter or of the rures made .

thereunder with intent to evade payment of service tax,
by the person chargeable with the service tax or his agent, the provisions of thls BuF
sectlon shall havs effect, as if, for the words .one yeaf, the words .five years, had b6en
substituted.

SECTION f/6. Ponalty for falluro to pay servlco tax. - Any person, tiablo to pay
service tax in accordance with the provisions of aection 6g or ths rules mads und6r this
Chapter, who fails to pay such tax, shall pay, in addition to such tax and the interest on
lhat tax in accordance with the provislons of seclion 7s, a penalty which shall not be less
than [two hundred rupees] for every day during which such failure continues or at the
rate of [two per centl of such tax, per monttl, whichever is'higher, starting with the first
day after the due ddte till the date of actual payment of the outstanding amounl of
service tax :

However, w.e.f 8.4.20111 inst€ad of two hundred rupees th€ words one hundred rupees
has boen substituted.

SECTION 77, Panatty for contravontlon of rules and provlslons ol Act for whlch
no psnalty 13 BpGcFlod elcewhere. - .

(1) Any p€rson, -
(2) Any person, who contravone8 any of lhe proviBiona of this Chapter or any rules made
there under for which no penalty is separately provided in this chapter, shall be liable to
a p€nalty which may extend to fiv6 thousand rup€es.

9.1. wth regard to the demand of servico tax and imposition of penalties lfind no force in
their submissions in vi6w of the fact that the appellants had obtainod service tax registration and
paid seNice tax under works contract service stopped payment of. service tax abrupty
misinterpreting the circular No. 108i/02/2009-sr dt.29.01.2009 issued by the Board even though
they received taxable amounte from thelr customers during the said period, contravening the
provisions of works contract (composition scheme for payment of service Tax) Rules,2ooT
with an intention to evade payment of duty sinc€ the clarirication sought by them was negated
by the department by issue of th6 subject show caus6 notico not acc€pting their contention
regarding applicability of the said Board'B circular to them stopping paymont of service tax. The
fact of non-payment of service tax had come to light only afler department conducted
investigation proceedings. Accordingly two periodical notices from Jan,2010 to Dec,.to and
Jan,11 to Dac,11-even though the app€llants are filing sr-3 returns they had not shown the fact
of receipt of taxable amounts from th€ir customers in their sr 3 rclurns filed with th€
department, with an intention to evad6 / avoid payrient of servic€ tax as such on their part
cannot be treated as bonafide act, as claimed by them and imposition of penalty is righfly
applicabl€ in the inslant case and I concur with the findings of the lower authority in this regard
and the case laws relied are not helpful to them.

10. SECTION 80. P6nalty not to bo lmposed ln certaln casos - Notwithstanding
anything contained in the provisions of soction 76, [section 77 or section TBL no penalty shall be
imposable on the asse6see for any failure refened to in the said provisions if lhe assBssee
proves that there was reaaonabl€ cause for the said failure.

As per Seclion 80 of the Financ€ Act,1994, ther€ is provision for not imposing any penalty if the
appellants proved that ther6 was a reasenable cause for said failure. They merely stated that
with a bonafld€ b€lief they had not paid service tax on the basis of clarilication issued in the
Board's circular No. l08/02/20o9-sr dt.29.01.2009, $,hich is contrary to the statutory obtigation
cast upon the appellants under worfts contract Rules,2oo7. such a bald statament cannot be


