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For

OF

Cl:.rrr,

sub: rr+ceedings under scN o. No. 51/2o12-AdiD. (srl dated 24.04.2(,12 issuedto Mrrs Alpire Estates, Secund.erabad.

l/We, M/s Aipine Estates, hereby authorise arrd appoint Hiregange & Associates,Chartered Accountants, Bangalore or their partners and qualified sta-ff who afeauthorised to act as authorised representative under the relevant provisions of t.I-elaw, to do aI or any of ttre following acts;

To act, appear and plead in the above noted proceedings before the aboveauthorities or any other authorilicn before whom the same may be posted or
, heard and to file and take back documents.
To sign, file veri$ ald present pleadings, applications, appeals, cross-objections, revision, restora
replies, objection" *ro .*0".,1'l-1. 

*l',t* and eornpromise applications,
rrts etc., as may be deemed necessary or proper inthe abovc proccedings from time to time.

. To Sub-delegate all or any of the aforesaid powera to any other representadveand I/we do hereby aglee to rati& and confirm acts done by our aboveauthorised representative or his substitute in ttre matter as my/our own acts,as if done by me/us for all jntents and purposes.

This authorization will remain in force till it is duly revoked by me/us.
Executed this lSth day of June, 2Ol2 at Hyderabad. -.,;__- I

i '*fl5x;*l
\'--'i -- Partner

I the undersigned partner of M/s Hireo.--a ,. ^^-_-j - . 
sigtrature

hcreby decrare that the 
"","f 

'"'r:Tn:::; T::,:ff:T.j":;::::.:,T: ::Chartered Accountants and all its partners are Charte
cerrificate of practice and duly qualined to represent . :r.fiH:::""]*::Section 3Se of ttre Central Ex
behalforM/s Hir"g"r,g. a a""l'i::^1":i':- 

I accept tr.e above said appointment on

of its partners or sta,r -a,,,o"'"tt"' 
The frrm will represent through any one or mofe

auth6ritics. 
bers who are qualified to represent before t1 e above

Dated; t5.06.20t2

for service:
HiregaDge & Associates, & Associates

Accounta4ts"Ba€heer ViUa',, A_2-26A/ f /t6tr',
2nd Floor, Sriniketan Colony,
Road No. 3 Banjara Hills.
Ilyderabad - SOO Og4.
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we are authorised to represent M/s Alpine Estates (hereinafter referred to as
Noticee), Secunderabad vide their authorizatjon letter enclosed a.long with this
reply

Noticee is registered as seryice providers under the category of under the
category of "Works Contract Service,, with the Department vide Servlce
Tax Registration lto. AAIYtr.AS2SOI.STOOI.

The Noticee provides Consruction Services to va-rious customers. Noticee
is engaged in the business of construction of residential units. Noticee
had undertaken a venture by name M/s Frower Heights towards sale of
land and agreement of construcilon.

In respect of ttre residendal units constructed and sold two agreements
were entered into by the Noticee, one for sale of the undivided portion of
land and the ottrer is ttre construction agreement.
Noticee Initially, upto December 2oog, when amounts were received by
ttle and eventhough there was a doubt and lot of confusion on the
applicability of service tax the appellant paid service tax in respect of the

. recetpts of construction agreement. Later, on the issue of the clarification
vide the circular No. tOB /02 /2009 dated 2g.Ot.2OOg by ttre department,
the customers of t]-e apperlant, stopped paying the service tax and
accordingly appellant was forced to stop collecting and discharging
service tax liability on the arnounts collected in resp€ct of the
construc on agreement as they were of the bonafrde belief that they were

thc definition of residential
vide the personal
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The Department initially issued a Show Cause Notice No. HepOR No.

82l201O-Adjn(ST) for the period January 2OO9 to December 20O9 a,nd

the same was adjudicated and the Noticee has preferred appeal and the

' same has been adjudicated and confirmed vide OIO No: 44 /2OIO-ST

dated 15- l O-2O1O.

Subsequently, the Additional Commissioner has issued the subject

periodical show cause notice dated 2g.O4.2}ll for the period January

2010 to December 2010.

G. Now the present show cause notice has been issued for the period

Januar5r 2O1l to December 2O1I asking to show cause as to why:

An amount of Rs.48,S3,495/ - payable towards Service Tax,

Education Cess and Secondary and Higher education cess should

not be demanded under section73(l) of the Finance Act,l994

(hereinafter referred to as the Act) for tJ-e period January 2}ll to

December 2Ol1

Interest on the above should not be demanded under section 75 of
the Act;

PenaltSr under sections 76 of the Act should not be demanded from

them.

Penalt5r Under Section 77 of the Act should not be demanded from

them

In as much as:

The Notice is issued demanding the said Service Tax on the amounts
received towards agreement of construction executed with various
customers in respect of noticeet venture vtz. M/s Flower Heights Since

, the amounts received are for the services rend.ered during January 2O1l

to December 2O 1 1 .

There exists service provider and service recipient reladonship between

1l

r lt.

Therefore, such

b

tl.e builder/promoter/developer. 9i$-Se customer.

fi*i,,,:
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servrces against agreements for construction invariably attract service

tax under Section 65(1O5zz-zs.l sf tlr- Finance Act, 1994.

1 For easy comprehension, the subsequent submissions in ttris reply are

made under different heading covering dilferent aspects involved in the

subject SCN.

A. Validity of Show Cause Notice

B. Applicability of Service Tax

C. Quarrtifrcation of Demand

D. Interest under Section 75

E. penalty Under Section 76 & Section 77

F. Benefit Under Section gO

In rc: Validltg of S,rtou, Caase lilotlce

2. The Noticee submits that thc impugned Notice was passed totally

ignoring the factual position and also some of the submission made and
judicial decisions relied but was based on rnere assumption,

unwarranted inferences and presumptions. Supreme Court in case Oudh

Sugar Mills Limited u. UAI, tg7a (2) ELT 172 (SC) has held that such

impugned order are not sustainable under the law. On this count alone

the entire proceedings und.er impugned Notice requires to be set_aside.

without prejudice to the foregoing, Noticee submits entire SCN seems to

have been issued wittr revenue bias without appreciating the statutory
provlslon, rntention of the same and

transaction/activity/ agreement. Therefore

subject SCN is not sustainable_

Noticee further submits that the definition of the "work contract Service,

has been extract on one side and the scope of the activities on ttre ot]_rer

3

also the objective of

tJe allegation made in

the

the

4

' side and has just concluded ,n"#im".gx is liable on such
lEiAc.-!o;5., ;\L\ ./ ,'/ x
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but has failed to clearly bring out which portion of the definition is being
covered by the what scope of activity and hence has not discharged its
onus on proving the liability without any doubt. And hence t]le no6ce
has been just issued in air and without proper examination and hence
the same has to be set aside. The special Bench of ?ribunal consisting
of three membrs in case of Crystic Resins (India) pvt. Ltd., vs CCE, 1985
(019) ELT 0285 Tri.-Del has made the following observations on
uncertainry in the SCN and said the SCN is not vatid.

"If sholu cause notice i.s not properrg worded. inasmuch as it d.oes not

, dsclose essential particrtlars of the clnrge ang action based upon it
should. be held to be nuLt and uoid."

Noticee submits that the impugned SCrr- had not bought out the under
which limb, he is liable for ths s6rviqs tax under Works Contract Service.
The impugned SCN mentioned the definition of the Work Conrract
Service and extracted. the description of the work undertaken by the
Noticee and concluded the work undertaken by the Noticee is covered
under t}te Works Contract Service. The subject SCN had never proved
beyond the doubt how the particular acLivity undertaken by ttre Noticee
is covered under ttle particular portion of t.l.e definition of the Works
contract ser'ice. Hence t].e proceedings under the SCN shall be set
aside-

Noticee further submits that the SCN shotrld also contain the correct
classification of the Service and if in the definition there are more sub_
clauses then the correct sub_clause should be indicated. It was held in

' the case of United Telecoms Limited vs Commissioner of Service Tax,
Hyderabad-2O11 (22) S.T.R. 57l (Tri_Bang) no demand can be confrrmed
against any person towards Service Tax liability unless he is put on the
notice to its exact liability under the Statute.

_Th

6
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"ivotice rs isated. proposing demand. under BAS the noticee utifi not be

du)are as to the precise ground on which tax is proposed. to be d.emanded

from him unless th.e sub-clause is specified.. Under BAS seueral ac.tiuities

are listed as exigible under tllat head.. IJnder BSS also seuera.l. actiuities

are listed as exigible under that lead.. In the absene of proposat in the
' staut cause notie a.s to the liabilitg of the assessee under the precise

prouision in the Act, the Tr.bunal found that th.e demand. i,s not

sustainable. The aboue judgment is squarelg applicable and the

proeedings under the Order shnll be set aside".

Applying ttre same rationare, in the instance case the SCN does not
clearly bring out under the precise provision in the Act is the tax
proposed to be demanded. Based on the above judgment the entire
proceedings under said SCN should be set-aside.

Noticee submits that in the case of CCE v. Brindavan Beverages (2007)

2I3 ELT 487(SC), it was observed, show cause notice is foundation on

which department has to build up its case. If allegations in show cause

notice are not specific and on the contrary vague, iack details and/or
unintelligible, it is sufficient ro hold that t.I.e Noticee is not given proper
opportunity to meet the allegations indicated in the show cause notice.
On this ground alone the impugned SCN is baseless and is liable to be

set aside.

In re: Appllcabllitg o:f SeralLce Tdx
8. Noticee submits that the impugned SCN alleges that the services

rendered by tJlem are Work Contract Services,. However, it does not
ciearly bring out under which clause of the said taxable service they are
classifiable. Noticee submits entire SCN seems to have been issued with
revenue bias without appreciating t}Ie statutory provision, intention of

, the same and also the objective of the transaction/ activity/agreement.

Therefore the allegation mad rhesubject SCN is not sustainab
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(ii) a common area; and.

(iit) ang one or more of facilities or seruies such as parh lifi, parking
spo.(p, communitg hall, ammon utater supplg or effluent treahnent s^stem,
located uithin a premises and ttle tagout of such premises i.s approued bg

' an authoitg und.er ang law for the time beiq in fore, but does not include
a complex which is constntcled bg a person directlg erqagitg ang other
person for designtng or planning of tlrc tagout, and the constructlon oJ
such complex ls lntond.ed, Jor persona.l use as rr;sld.crrce bg such
person,

Explanation.-For th.e remoual of doubts, it is herebg d.eclared that for the
purposes of this clause._

(a) "personal useo lrlcludes Pennitting the complex Jor use as
resld.ence bg anothcr person on rent or urlthout constderqtlon;
"residential unit" means a single house or a single apartment intended. for
use as a pla@ of residen@;

. Notice submits that from the above it is evident that dehnition excludes
construction of complex which is put to personal use by the customers.
Noticee submits in the instant case, the flats constructed were put to
personal use by the customers and hence outside the purview of the' defrnition a-nd consequently no service tax is payable.

without prejudice to the foregoing Noticee submits that the same was
clearly clarified in the recent circular no. lOa/O2/2009 _ST dated
29.O2.2OO9. This was also clarified in two other circulars as under:

a. F. No. B1I6/2OOS-TRU, dated 2T-7_2OO1

b. F. No. s32ls5/2006_TRU, dated t-B_2oo6

, 
Noticee submits that non-taxability of the construction provided for an
individual customer intended for his personal was clarified by TRU vide

- its letter dated F. No. Br/6l2oa5-TRu, dated 2|-7_2oos (mentioned

{b)

ll

I2

i3.

\:i\



above) during t}le introduction of the levy, ttrerefore the service tax is not
payable on such consideration from abinitio.

Releyant Extract

"13'4 Houeuer, resid.entiar amprex hauing onrg 12 or ress resid.entiar units
uould not be taxabte. Sirnllarlg, residential conptex const .t ct*d bg dn
indfotdu.,t, uhich rs intend.ed for personal use d.s resrd.ence and is
co.nsttucted bg dtreetrg o,uo,lung seruices o! a constructron serarce
pronid.er, is also not corsered. und,er the scope of tlte senlice tax and
not taxa.ble,.

14' Noticee further submits that the board in between had clarified in an
indicative manner that the personal use of a residential complex is not
liable for service tax in the Circular F.

above), dated 1_8_2006_

No. 332 / 35 / 2OO6-TRU (mentioned

2 Again u.till seruice tax be Commercial complex does not fall
applicable on tle same, in

case he constructs

commercial omplex for
him-self for putting it on rent

or sale?

toithin the sape of "resid.ential

compLex intended for personal useu.

Hene, seruice prouided. for
constntction of commercia.l amptex

is leuiable to serui@ tax,

TRU, dated 27_7-2005, thTt

resid-ential complex constructed. bg

an indiuidual, intended for personal

use as resid.ene and construc,ted. bg

directlg auaiting seruices of a

construction seruie prouider, i^s not

Iiable to sentie tax-

Will tlte @rlstruction of an Claified uide F. No 81/ 6/ 200s-
indiuidual Lause or a

bungalout meant for
resid.ene of an indiuidual

fall in puruieu of seruice tax.

is so, tuhose rcsponsibilitg i,s

there for pagment?

"----j+'

r
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of the

board

referred

wanted to

circular for

clarify. The

16. The nodcee submits the preamble

understanding what issue exactly the

relevant part of the said circular (para l) is extracted hereunder for ready

reference.

"...-Doubts haue arisen regardtng the opplicabilitg of seruice tox in a case

u-tfere deueloper/ builder/ promoter enters into an agreetrlent, uith the
ultimate otuner for selltlr'.g a dureltlng utit ln a resldentiat corryrtcx at
ang stage of construction (or euen prbr to that) and ur, makes
construction linked payment.-." (para 1)

15. Noticee further submits tJ:at the Board Circular No. 1Og/2/ 2009_S.T.,

dated 29-1-2009 states that the construction for personal use of the

. 
customer falls within the ambit of exclusion portion of the de{inition of
the "residential complex" as defrned u/s 65(91a) of the Finance Act, tgg4
and accordingly no service tax is payabre on such transacdon.

Relevant extract

'...Further, tf tE ulttnwte ourrter enters t,.to a contract fo,
consttuctlon oti d '/eslder,.tial corryrtex urlth d
pronoter/builder/deoelopeL wla him.self prouides serulce of deslgtt"
planning antd. construction; and. afier such constructlon the

, ultirtwte owner receltas such pfopertg for hts persottdl use, then
such dctTuitg tDould. not be subjected. to serr tce tax, beccuse this
case usould. fall under the excluslon prottded, in the d.efi.nitlon of
' re side ntiat contlt le.x'... -

17' The noticee submits that from the above extract, it is clear that the
subject matter of the referred circular is to clari_S/ the taxability in
transaction of dweliing unit in a residentia.l complex by a developer.

Therefore the clarification aims at clariffing exemption of residential unit
. -':-'i:i-i->nd not t].e residential complex as aleged in the notice. Hence, where a/;it-'

[f 
'lrr.:::1,11.,,.9".to"ntial 

unit in a complex is for personal use of such person it shall
*€5@o. leviable to service tax. 

, ift,



18 The noticee submits that it is important to consider what arguments are
considered by board for providing this clarification. The relevant part as
applicable in t}le context has been extracted as und.er for ready reference.

".-.It has also been argued tlrt;Lt euen if it is taken that seruie is prouid.ed
to the. customer, a slngle residefiti&l unlt bought bg t E l,.diotduqJ
custotncr uouLd not fall in the definition of ,resid.ential complex, as
defined for the purposes of leug of seruice tax and. r,nce construction of it
utould not attract sen)ice tax-.." (para 2)

19. The noticee submits the final clarifrcation was provided by the board
based on the preamble and the arguments. The relevant portion of the
circular is provided here under for the ready reference.
o. .. Tle matter has been examined bg the Board. Generallg, tle initiat
agreement befiteen th.e promoters/ build.ers/ deuelopers and. *E ultimate
outner is in the nature of ,agreement to sell,. Such a case, o,s per the
prourclons of the Trat*fer of propertg Ad, d.oes not bg itsetf create anA
interest in or chorge on such propertg. The propertg remains und.er the
ou,tnership of the seller (in the instant case, tl?
promoters/ builders/ deuelopers). It i_s only afier the ampletion of the
anstruction and full paAment of tlte agreed stm twt a sale deed is

, 
executed and_ onlg then the oumership of tta propertA gel-.. transferred to
the ultimate owner. Tlerefore, ana serui@ provid.ed bg such seller in
connection uith the construction of resid.entiat complex ti the exeattion of
such sale deed. utouLd be in tle nature of ,sel/seruie, and consequently
tuould not attract seruice tax. Furtler, if tle ultimate ouner enters into o.

contract Jor construcd.on of
promoter/ builder/ deueloper, taho

planning and construction; and after such construction *Le ultimate ou)ner
reeiues such propertg for lis personal use, tllen srch actiuitA u)ould. not

a residentlal

himself provid.es

cotrytlex u_tith a

serui(E of design,

' CL.ri:r.
be subjected to seruice tax, because ,his case woufd fatl;ffi\



exclusion provided tn tlrc definition of ,residential complex,- Howeuer, in
' both these situations, if services of ang percon like cnntractor, d.esigner or

a similar seruitz prouid.er are receited., then such a person uould. be tiable

to pag seruice tax..." (para 3)

20' The noticee submits that the clarification provided above is that in the

under mentioned two scenario service tax is not payable.

a. For service provided until the sale deed has been executed to the

ultimate owner.

' b. For service provided by entering into construction agreement with

such urtimate owner, who receives the constructed flat for his

personal use.

2t The noticee submits that it is exactly the facts in their case. The .lirst

clarihcation pertains to consideration received for construction in the

sale deed portion. The second clarification pertains to construction in the

construction agreement portion. Therefore this clarification is applicable

. to them ibid

22 Noticee submits that with the above exclusion, no service tax is payable

at all for t.I e consideration pertaining to construction service provided for

its customer and accordingly the SCN is void abinitio.

23. without prejudice to the foregoing, noticee further submits the various

decision that has been rendered relying on the Circular log are as under

a. M/s Classic Promoters and Developers, M/s Classic properties v/s
CCE Mangalore 2OO9-TIOL_ I 1 06_CESTAT_Bang,

r''';'-,
i:--'-

,d

b

Ardra Associates Vs. CCE, Calicut _ l2}Ogl 22 STT 45O (
C

CESTAT)

M/s Virgo Properries pvt Limited Vs CST, Chennai (Dated: May 3

20 1O) 20 I O-TrOL- I 142_CESTAT-MAD,



26

e?t

Chact;c,r

d Ocean Builders vs Commissioner of C. Ex., Manqalore 2010 (019)
STR 0546 ?ri.-Bang

e Mohtisham Complexes F\rt. Ltd. vs Commr

2009 (O16) STR 0448 Tri.-Bang

of C. Ex., Mangalore

)4

f. Shri Sai Constructions vs Commissioner of Seryice Tax, Bangalore
2OO9 (016) STR 0445 Tri._Bang

Based on ttre above the noticee was of the bonafide belief that service tax
was not payable and stopped collecting and making palment. Hence
where service t€x is itself not payable t]len the question of non_payment
raised by the SCN is not correct and the entire SCN has to be set aside

. based on these grounds only.

Without prejudice to the foregoing noticee submits that if the transaction
is considered as taxable and there is service tax liability then the noticee
would be eligible for CEIVTr'AT credit on the input services and capital
goods used ad hence the riability shan be reduced to that extent, The
SCN has not considered this and has demanded the entire service tax.

In re: Quantiff.cqtlon o.f Dena.nd.

Noticee submits for tl:.e period Januarlr 2Ol l to December 2011, the SCN
has claimed that entire receipts ofRs.11,73,17,g45/- are taxable. Outof
the said amount Rs.S,66,66,170/- is received towards value of sale deed
and Rs.66,11,03g/_ is towards taxes and other charges which shall not
be leviable to seryice tan. An aroount of Rs.S,4O,4O ,637/_ hasonly been
received towards Construction agreement. Therefore, assuming but not
admitting, service tax if any is payab.le shourd be levied onry on amount

. 
of Rs.5,40,40 ,632 / - and not on tJ-e entire arnount as envisaged in the

,ttl

oti.ce.

s
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27 . Noticee hence submits that service tax is to be lerried on

Rs.5,40,4O,637/-. Thus the service tax liabiiity shall amount to

Rs.22,26,47 4 / -. Out of the said €unount, Rs.7,45,524l_ was paid earlier

to the issuance of notice and acknowledged the same in the subject

notice and Rs.36,9sg/- was paid by utilisation of cenvat credit and t].e

balance of Rs.14,5O,0OO/- rr/as paid vide Cha.llan dated Og.O2.2Ol2.

Therefore, the entire liability has been dischargerl by the Noticee and

, hence the notice is required to be set aside- (Copies of the challans are

enclosed along with this reply).

28. Without prejudice to the foregoing, assuming but not admitting that the

service tax is payable as per the SCN, Noticee submits that they have not

collected the service tax amount being demanded in the subject SCN.

Therefore the amount received should be considered as cr-1m-tax in terms

of Explanation to Section 67 of the Finance Act, 1gg4 and the serrrice tax

, has to be re-computed giving the noticee the benefit of cum_tax.

29 Without pre.iudice to t}e foregoing Noticee had submitted in their reply

the basis on which it is evident that the circular 10g/O2/2OO9-ST dated

29.O1.2OO9 states that where a 16sl{6a}irl unlt is put to personal use,

and not necessarily the entire complex, it would be excluded under the
taxable service Construction of Complex,. Though the impugned ord.er,

without giving any proper justification and by just reproducing a part of
ttre above circular, concluded that t}te exclusion from taxable service

would be available only when the entire complex is put to persona-l use.

The impugned Notice has not considered any of the points stated by

them in their reply regard.ing the fact that the above circular explains

that personal use of a single residential unit itself would exclude it from

service tax. For this reason as well the impugned Notice shal be set

aside. ..i ?=\
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Noticee further submits that it is a natural corollar5r that when the
principal is not payable there can be no question of paying any interest
as held by the Supreme Court in prathiba processors Vs. UOI, 1996 (Sg)

ELT i2 (sc).

ln re: Pernc.ltg under *ctlol. 76 & ScctionZ7
32. without prejudice to the foregoing, Noticee submits rhat service tax

, 
liability on ttre buders t,r date has not been settled ad there is fulr of
confusion as the correct position till date. With this background it is a
settled proposition of law that when the assessee acts with a bonafide

belief especially when there is doubt as to statute also the law being new
and not yet understood by the common public, there cannot be intention
of evasion and penalty cannot be levied- In this regard we wish to rerv
upon the following decisions of Supreme Court.

(i) Hindustan Steel Ltd. V. State of Orissa _ tgZB (2) ELT (J1S9) (SC)

, (ir) Akbar Badruddin Jaiwani V. Collector _ tggo (4Zl ELT 161(SC)

(ii| Tamil Nadu Housing Board V Collector _ tgg} (T 4) ELT 9 (SC)

Therefore on this ground it is requested to drop the penalty proceedings

under the provisions of Section 76.

In re: Benefit under Sectlon gO

In re: Interest under Section 75

30
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Without prejudice to the foregoing noticee submits that when service tax
rtself is not payable, the question of interest and pena.rty does not arise.

Further section gO of Finance Act provides no penalty shall be levied

under section 76- ZZ or 7g if the assessee proves that there is a
. reasonable cause for the failure, The notice in the instant case was under

confusion as to tlee service tax liability on their transaction, therefore
there was reasonable case for the failure to pay service tax, hence
ben

*#+9" secLion 80 has to be given to them
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Noticee crave leave to alter, add to and/or amend the aforesaid grounds.

35 Noticee wish to be heard in person before passing any order in this
regard

For Hiregange & Asaociates Alpine Estates
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