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BEFORE MMISSIONER OF SERVICE TAX.sERVICE TAX

RED
cOMMISSION E. 11 -5-423 rlA. SITARAM TO

HILLS. HYDE -5oooo4

Sub: Proceedlngs under OR No'161/2911- lltrr lSTl (Commrl [C'No'

rvlr6l62l2or2sT "t'*i" 
;;t;; ' zo'os'zoi+' lseued to M/s

AloineEstate", uu-o-r"'"ii "*i, 
u rloor, soham Maneion, MG Road'

secunderabad - 5OOOO3

We are authorized to represent M/s' Alpine Estates' #5-4-187 13 & 4' II

Floor, Soham Mansion, MG Road' Secunderabad - 5OOOO3 vide authorized

letter enclosecl along with this reply'

FACTS OF THE CASE:

A. M/s AlpineEstates , #5-4-la7 lg & 4' Il Floor' Soham Mansion' MG

Road, Secunderabad - 5OOOO3 (hereinafter referred as Noticee) is a

partnership lirm registered under the Partnership Act' 1932 mainly

engaged in the sale of residential units to prospective buyers while the

units are under constructron'

B. The Noticee had registered with the Service Tax deparlment vide

Service tax registration No' AANFAS2SOFSTOOI' It has undertaken a

by name of M/S Flower Heights having residential flats'

C. Noticeeenters into arrangements with prospective buyers for sale of

the residential units contained in the said residential complex while

the same is under construction'

D. The Agreement of Sale' entered agreement for the sale of an
1S

apartment which consists of the standard construction' an undivided

share in land and reserved parking space' A1l rights and obligations

are cast on the respective parties accordingly
I
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cases the Buyers may be interested in availing finance from the Banks

and for the said purpose' the Banks insist on a title in favour of the

buyer. For the said purpose, the Noticeemay enter into a sale deed for

sale of Apartment in a semi finished state' simultaneously entering

into a separate construction contract for completing the unfinished

apartment

E. As intimated to department in their earlier correspondences (copy of

the letter dated 17fr September 2O14 has been enclosed as annexure

1), receipts from the customer were appropriated sequentially in the

following manner.

a. Sale Deed'

b. Then towards the agreement of construction'

c. Towards addition and alteration and

d' Finally towards VAT, Service Tax, Stamp Dut5l, Registration

charges, excess consideration received etc'

F. The status of the four pending Show Cause Notices is as follows'

Period scN Amount Status

Jan O9 to
Dec 09

HQPQR No'
82l2oto Adjn
(ST) dated
16.06.2010

Rs.31,10,377l- CnSfef granted staY
with a pre-condition
of pre-dePosit of Rs.
10 lakhs

.Ian 10 to
Dec 10

OR
No.62l2ol1'
Adjn (sT),
dated
23.O4.2011

Rs.35,03,1 13/- Commissioner
Appeals ordered
denovo for re-
quantification of
service tax PaYable
vide OIA No. 38/2O13
(H-II) S.Tax dt.
27.02.2013

Jan 1l to
Dec l1

OR No.
5t l2oI2 Adjn
(AddlCommr)
dated

Rs.48,33,49l- Commissioner
Appeals
denovo for
uantification

ordered
re-
of

H
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G. For the period of the show cause notice i'e' July 2Ol2 to March 2014'

for the receipts received towards the Sale Deed' Noticee were/are on

the understanding that the transaction is a sale of immovable

property (Whlch ts a subJect rr.iortter o! Stamp Duty'f and not

covered under the purview of Service Tax'

H. For the receipts received/appropriated towards the construction

agreement, for the present period' Noticee are under bona fide belief

that the same is not liable for Service Tax as they are

selling/constructing the Flats for the individuals which is used for

residential purpose' However' due to recurring issue of show cause

noticefromthedepartment,forthepresentperiod'theNoticeeare

paying Service Tax under protest under works contract service for the

amount received towards construction agreement'

I. While computing the service tax liability on consideration received /

for the construction portion' the Noticee has excluded the following

from the total receiPts'

value of sale deed.

a

service tax PaYa
vide OIA No' 38/2013

b1e

dt.S.Tax(H-ll)
27.02.2013

24.O4.2072

Filed Show Cause
Notice rePlY on
31.O 1.2O 14 and
Order-in-Original is

received till datenot

Rs.
t5,75,9561-

OR No.
82l2or3-
Adjn(sr)(ADC)/
10.06.2013

Jan 12 to
June 12

a Receipts towards the
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J After making the payment of Service Tax under protest on the portion

of the consideration received for the construction portion' the Noticee

has intimated the same to the Superintendent vide their letter dated

2g6April2013fortheperiodJuiry2ol2to3ofrseptember2ol2ald

vide their letter dated 26sseptember 2013 for the period October 2Ol2

to March 2O 13 and vide letter dated 1 ls November 2O 13 for the

period April 2013 to September 2013 and vide letter dated 8s March

2Ol4 for the period October 2013 to December 2013 and vide letter

datedllftMarch2ol4lortheperiodJanuary2oT4toMarch2014.

Along with the letter, the Noticee has also submitted the annexure

which clearly explains that they have excluded the amount received

towards the sale of undivided portion of land and paid applicable

service tax under Protest on the

construction Portion'

amount received towards t'Ile

b. Receipts towards payment of VAT, Service Tax' Stamp Duty

and Registration Charges that were remitted to the

government whether in advance or on a later stage'

c. Receipts that are in excess of the agreed sale consideration

which were refunded or liable to refunded to the purchaser'

d. Receipts towards the other charges like corpus fund'

maintenance charges, electricity charges etc received on

behalf of the Owners Association or the Electricity

department which were paid to them in advance or on a later

date.

4
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I(. Noticee submits that the occupancy certificates for M/s Plower

Heights was received on for Block B is 13'04'2010' Block A on

04.11.2O10, Block C on23'O3'2Oll'

L. Without appreciating the voluntarily disclosures made' the

department vide their letter dated 16'09'2014 issued summons to

furnish the information. Accordingly, on 17 'O9'2O14' the Noticee has

submitted(a copy of the same is enclosed for reference in annexure 1

to this reply) the details of amount received for agreement of

construction and they also, enclosed earlier intimation made to the

department which is as explained above'

M. Without understanding the fact that the service tax has been paid on

amount received for construction of service, the subject show cause

notice has excluded only the VAT amount from the total amount

received and proposed to tax the amount received towards agreement

to sale of semi-finished flat, amount received for electricit]r charges,

stamP duty etc.

N. Subsequently, the subject show cause notice has issued to show

cause as to whY;

a. An amount of Rs.1,23,37,5651- including cesses should not be

demandedontheWorksContractservicesrenderedbythem

during the period from July 2Ol2 to March 2014 under section

73(l) of Finance Act, 1994 read with proviso thereto; and an

amount of Rs.34,32,3 281 - already paid should not be adjusted

against the above demand.

5
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b.Interestontheamountofdemandat(a)shouldnotberecovered

under section 75 ofthe Finance Act' 1994'

c. Penalty should not be imposed on them under section 76 of the

Finance Act, 1994; and

d. Penalty should not be imposed on them under section 77 of t}:e

Finance Act, 1994'

In as much as:

(i) Asseenfromtherecords,theNoticeeenteredintol)Sale

deed for sale of undivided portion of land together with semi-

finished portion of the flat and 2) agreement for construction'

with their customers. On execution of the sale deed the right

in a property got transferred to the customer' hence the

construction service rendered by the Noticee thereafter to

their customers under agreement of construction are taxable

underservicetaxasthereexistsserviceproviderandreceiver

relationshipbetweenthem.Asthereistransferofpropertyin

goods in execution of the said construction agreements' it

appears that the services rendered by them after execution of

sale deed against agreements of constructions to each of

their customers to whom the land was already sold are

taxable services under works contract service'

As per information furnished by the Nolicee vide their letter

dated 17.09.2O14 along with statements it is seen tJlat "the

Noticee' have rendered taxable services under the category of

Works contract service during the

( ii)
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2O14. The Noticee had rendered services for a taxable value

of Rs.25,a6,64,906/-' After deduction of VAT of

Rs.91,18,679/- the taxable value works out to

Rs.24,95,46,227 l- on which service tax (including cess)

works out to amount of Rs' 1,23,37,565/ - was paid leaving

an amount of Rs.88,94,O03/- unpaid / short paid for the

services rendered during the said period' as detailed in the

annexure enclosed.

(iii) Referred the provisions of section 73(1A)' section 658' 668

and 66D, 65E}(44), 66P , 668, of the Finance Act' 1994'

(iv) Further, Notification No'2512O12 ST dated 20-06-2012 ' as

amended specified services, which were exempt from

payment of service tax. It appears that services provided by

the Noticee are not covered under any of the listed therein'

(u) The grounds as explained in the show cause cum demand

notices issued above are also applicable to the present case;

the legal position insofar as "Works Contract Service' is

concerned, the said service and its taxability as delined

under sub-cl ause lzzzzal of clause 105 of section 65 of the

Finance Act, 1994 as existed before O1'07'2012 stands now

covered by section 65E}(54) whereby the said service is a

declared service as per section 66E(h) of Finance Act' 1994

and the same is not being in the negative list prescribed

under section 66D, continues to be a taxable service' But for

said changes in legal Provisions,

7
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correspondence tax liability remained same' Hence' this

statement of demand / show cause notice is issued in terms

o[ section 73(1A) of the Finance Act, 1994 for the period July

2Ol2 to March 2O 14.

8
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Submlsslone:

1 . For easy comprehension, the subsequent submissions in this reply

are made under different heads covering different aspects involved in

the subject SCN.

A. Validity of the show cause notice

B. No Service tax on sale of semi-finished flat

C. No Service Tax on amount received for Corpus fund, electricity

charges, maintenance charges received on behalf of the owners

association or the elecEicity department

D. Quantification of the tax liability

E. Benefit of cum-tax

F. Interest and Penalties

G. Benefit under section 80

fn Re: Valldlty ofShow Cauee Notioe- section 73(1Al

2. Noticee submits that the subject SCN has not at all alleged how and

why there is a short payment of service tax in the present case and

proceeded with mere assurnptions and presumptions without

appreciating the fact that Appellant has paid entire amount of service

tax to the department on the amount towards agreement of

construction.

3. The Noticee submits that the subject show cause notice has issued by

relyingontheinformationsubmittedbytheNoticeevideletterdated

l TftSeptembe r 2Ol4 . The. Noticee submits

9
3€c'tsAo
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submitted the amount received towards agreement of construction as

follows.

Sl, No. Period Total RecelPts
towards agreement of

construction
1 April 2Ol2 to SePtember

20t2
Rs.3,65,71,069 / -

2 October 2Ol2 to March 2013 97 6t2
3 April 2Ol3 to SePtember

2013
Rs.98,82,454/-

4 October 2O 13
201.3

to December Rs.15,O3,313/ -

5 January 2074 to March 2O14 Rs.44 84 228

However, the annexure to the show cause notice mentioned the details

of receipts as follows which is entirely different from the details

furnished by the Noticee which are as follows.

Sl. No. Period Gross amount received
1 July 2Ol2 to SePtember

2072
Rs.4,1 1,17,849/-

2 oC tobc r o 1 2 to March 2o 1 Rs.7 61 02 27t
3 April 2Ol3 to SePtember

2013
4 October 2O 13 to December

2013
Rs3,7a,92,4a7 l-

5 January 2014 to March
2014

Rs,1,30,38,513/-

4. From the above comparison of the information submitted and

information considered by the subject show cause notice, it clear that

the subject show cause notice is based on wrong understanding of the

information submitted by the Noticee. On this ground alone, Noticee

submits that subject show cause notice is not sustainable and

BAD

requires to be droPPed.

10
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5. Noticee submits that in the letter submitted to the department (copy

of the letter dated 1Oe September 2Ol4 as been enclosed as annexure

2a|ongwithitsenclose),theyhaveenclosedearliercorrespondences

made to the department where they have intimated the total gross

amountreceivedwhichisinclusiveofamountreceivedtowardssaleof

semi.{inishedflat,whichisnotliableforservicetax.Theshowcause

notice has computed service tax on the said amount, which is not at

all liable for service tax. on the basis of the same, Noticee submits

that subject show cause notice is not sustainable and requires to be

dropped.

6. The Noticee submits that the subject show cause notice has also

proposed demand under the new service tax law, where the activity

should be covered under the definition of service to attract service tax

liability. However, in the present case, the subject show cause notice

hasnotatallexplainedhowandwhythetotalgrossamountreceived

which is inclusive of amount received for sale of semi-finished flat, is

covered under the deflnltlonof serttlce as provided under section

658(44) of Finance Act, 1994. As the subject show cause notice has

not proved its burden of proot the proposition of demand of service

tax is not sustainable and accordingly, the same requires to be

dropped.

7. Noticee further submits that The commissioner of central Excise &

Service Tax (Appeals - II), HYdera

11
4
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Bangalore Bench in the previous period has categorically held that

service tax should not be levied on sale deed portion and remanded

the matter back to the adjudicating authority for re-quantification of

the duty liability. (copy of the order has been enclosed "" """"*"" i-

& 
-) 

However, the subject show cause notice has not considered tJlis

aspect and demanded service tax on the Noticee' On the basis of the

same, Noticee submits that the proposition of the subject show cause

notice demanding the duty is not sustainable and requires to be

dropped.

g. Noticee submits that the subject show cause notice has not made any

allegations as to how and why there is a short payment of service tax

inspite of detailed submissions made by them through way of

correspondence, explaining their method of tax treatment for their

activity. Further, the show cause notice merely considered the gross

amount shown in the workings submitted by them ignoring the

variousdeductionsclaimedbythemforsaleofsemi-finishedflat,

amount received towards stamp duty, corpus fund' maintenance

charges, electricity charges etc' As the subject show cause notice has

not made any allegations as to how and why the deductions claimed

by the Noticee is not applicable, the same is not sustainable and

requires to be droPPed.

9. Noticee submits that the subject show cause notice in para 5

extractedtheprovisionsofsectionT3(1A)oftheFinanceAct,|994
ES
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and in para 7 mentions that the grounds as explained in the show

cause notice issued for the earlier period is also applicable for the

present case. Hence, this statement of demand / show cause notice is

issued in terms of section 73(1A) of Finance Act, 1994, for the period

July 2Ol2 to March 2Ol4' For this, Noticee submits that section

73(1A) ofthe Finance Act, 1994 reads as follows'

" (lA)Notwithstanding angthing contained in sub-section (1) (except

the peiod of eighteen months of seruing the notice for recouery of

seruice tax), the Central Bxcise OfJicer mag serue' subsequent to ang

notice or notices serued- under that sub-section' a statement'

contcilntng the detdlls oJ servlce tdx n.ot lealed or pald or

shortleuledorshortpald,orerroneouslgreJundedforthe

subsequent perlod, on the person ctnrgeable to seruice tax' then"

seruice of such statement shall be deemed to be seruice of notice on

such person, subJect to the condltlon that the grounds relled

upon for the subsequent perlod are sr:me cl,s dre mentloned ln

the earller notlces."

10. Noticee submits that from the analysis of provisions of section

73(1A), it is clear that to issue show cause notice / statement under

this section, the grounds relied upon for the subsequent period should

be same in all aspect as mentioned in the previous notices' Further'

the subject show cause notice has not mentioned which earlier show

cause notice it has referred i.e. show cause notice issued under the

old service tax law. However, present show cause noti

3
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the period July 2Ol2 to March 2Ol4 i'e' under new service tax law

where there is a substantial changes in the provisions of service tax

from positive list based taxation to negative list based taxation'

thereby exemption and abatement has also undergone change'

Accordingly, the ground of the old period is not at all applicable for the

new period due to the following substantial changes'

a. Taxable service list provided under section 65(105) of the Finance

Act, 1994 ceases to effect w'e'f' Ol-O7-2012'

b. Section 65,{ pertaining to classification of service ceases to effect'

c. There is no concept of classification of service'

d. Definition of service introduced under section 658(44luhere lt

contalns certo;ln exctuslons'

e. Negative list introduced in section 66D ofthe Finance Act' 1994'

f. Concept of bundled service introduced in section 66F'

g. New definition of works contract has been introduced under

section 65E}(90) of the Finance Act, 1994'

h. Mega exemption notification provided under Notification No'

25l2ol2-sTdated20'06.2012,whichisavailableirrespectiveof

classification of service. (earlier exemption was subject to

classification of service)

i. New Valuation Rule provided vide Rule 2A of The Service Tax

(Determination of Value) Rtrles, 2006 vide Notification24l2OL2-ST

dated20.06,2olr2fordeterminationoftaxliabilityincaseofworks

EScontract service.

l4
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j. Abatement for various services issued under notification no

26 /2O12-ST dated 20.06.2O12 is issues based on the nature of the

service irrespective of its classification (earlier abatement was

subject to classification of service)

1 1 . Noticee submits that from the above it is clear that there is a

substantial changes in the service tax law w'e'f' Ol-O7 -2012'

Accordingly, the allegations made in the previous show cause notice

for the period upto 31.03.2012 are not applicable and not relevant for

the period from 01.07.2O12 onwards' As the subject show cause

notice has considered various irrelevant and non-applicable grounds

provisions of section 73(1A) is not applicable to the present case'

which needs to be droPPed.

12. Further the basic fundamental dispute for the previous periods(prior

to 01.O7.2O12) was that the classification of the Noticee under "Works

Contract Service / Construction of Residential Complex Service"'

However, since for the present period section 65A is not applicable for

theservicesprovidedandthereisnoseparateclassificationofservice

as works contract service. The present show cause notice has

demanded service tax under works contract service, which is not at

all applicable for the present period' Now for the impugned SCN

issuedfortheperiodafterol.oT.2o12intheabsenceofSection654,

Section 65(105), the exemption and abatement not based on the any

classification of service such allegation

:EC'BADI15

ous notice is totallY
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irrelevant and hence the notice issues under section 73(1A) of the

Finance Act, 1994 is not sustainable and need to be quashed'

I 3. Noticee submits that the show cause is issued on the wrong

assumption that the provisions and allegations of show cause notice

issued for the earlier period is applicable to the present case' However'

explained above, as there is a substantial change under new
AS

service tax law, the provisions and allegations of earlier show cause

notice is not applicable to the present case' As the subject show cause

notice is issued on assumptions and presumptions' the same is not

sustainable as per the decision of Hon'ble Supreme Court in the case

ofoudhSugarMillsLtdVsUnionoflndia|978(2|ELT(J172)(SC).

On the basis of the same, Noticee submits that subject show cause

notice is not sustainable and same requires to be dropped'

14. Noticee submits that as the subject show cause notice is issued

without any allegations, the same has not proved burden of proof of

taxability, which is essential under new service tax law' In this regard

to Noticee wishes to rely on the following decisions'

a. In the case of Dewsoft Overseas Pvt' Ltd VsCommr' Of Service

Tax, New Delhi 2OO8 (12) S'T'R 73O (Tri-Del) it was held that

"Tax tlabllltg (Serutce tax) ' Burden of proof - Reaenue to

prooe ltabttltg on poirttcular person I Serolce tax sought to

A)

be lmposed"

16
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b.InthecaseofUnitedTelecomLtd.VsCommissionerofService

Tax, Bangalo re 2OO8 (9) S.T.R 155 (Tri-Bang) it was held that

*The fundatnental rtle ls that Revenue should dlscharge

the burden pertalnlng to taxabllttg for ploclng the actlultg

under one head or o:nother, In a case of this tgpe which is

highlg technical in nature, the Reuenue ought to haue refered the

entire technical infonnation furnished bg the appellants to an

expert bodg like National Infonnotics Centre' The same has not

been done. To ariue at conclusion on reading the contract maA

lead to certain assumption and presumption' It mag not be

scientific also to crush a.side the technical information giuen by

the appellants bg making our own reading of the terms of the

contrdct. In uiett't of Reuenue not hauing produced any technical

opinion, the appellant's contention that Reuenue has failed to

discharge tleir burden hos to be taken into accoun(

c. In the case of Jetlite (India) Ltd. Vs Commissioner Of C' Ex''

New Delhi 2Ol1 (2ll S.T'R 1 19 (Tri-Del) it was held tt,at ilIn

case of classlficatton burden u,as squdtelg upon the

department"

In light of the above judgments where the Department alleges that the

service is taxable, the burden lies upon the Department to establish

the taxability. In the present case, the department failed to discharge

the burden as no evidence was placed on record to establish that the

service is taxable.On the basis of the same, Noticee submits that

17
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subject show cause notice is not sustainable and requires to be

dropped.

15. Noticee submits that subject show cause notice in para 6 merely

extracted the definition of service as provided under section 65El(44) of

the Finance Act, 1994, but not at all explained how and why the

activity of the Noticee is covered under the delinition of service. As the

subject show cause notice has not proved the coverage of the activity

of the Noticee under the definition of service, the same is not

sustainable and requires to be dropped.

In Re: No Seralce tdx on sale of semt':flnlshed tlat o;nd Stamp dutg'

reglstratlon charges

16. The Noticee submits that the para 2 of the subject show cause notice

reads as follows.

"As seen from the records, the Noticee entered into 1) Sale deed for sale

of undiuided portion of land together with semi-finisted portion of the

Jlat and. 2) agreement for construction, uith their customers' On

executlon oJ the sale deed the rtght ln a PtoPertg got transferred

to the customer, hence the construction seruice rendered bg the

Noticee thereafter to their customers under agreement of construction

are toxable under seruice tax as there exists seruice prouider and

receiuer relationship betueen them' As there ls transfer of propertg

in goods in the executlon of the sald consttttctlon agreementq lt

appears that the serulces rendered bg

-t
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sale deed cigo;inst dgreements of constructlon to each of thelr

customers to nthotn the lqnd utas alreadg sold are taxable

serulce under Works Contract serTtlce"'

t7. From the analysis of the above para i.e' 2 of the subject show cause

notice it is clear that the show cause notice admitted the fact that

onlg sentlces rendered bg the Notlcee aJter executlon oJ sale

deed agalnst dgreements o.,f const ructlon to eaeh oJ thelr

customefsisliableforservicetaxunderworkscontractserviceand

the subject show cause notice has accepted the fact that service tax is

not applicable for the sale of semi-finished flat' Inspite of this

admittance in para 2, the subject show cause notice in annexure

while quantifying the demand has considered the total gross receipts

which also includes the amount received for sale of semi-finished flat.

On the basis of the same, Noticee submits that the proposition of the

subject show cause notice demanding service tax on sale of semi-

finished flat is not sustainable and requires to be dropped'

18'Noticeesubmitsthatthedefinitionofserviceprovidedw'e.fo1.o7-

2012 reads as follows.

(44)"Seruice' means anA actiuitg carried out bg a person for another for

corLsideratiort, and includes a declared seruice, but sholl not

lnclude-

(a)an actiuitg tuhich constitutes merelg,-

19
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Noticee submits that the show cause notice in para2 admitted the fact

that there is a sale of semi-finished flat and construction activit5r has

been done on the land of buyers' It subs

20.

20

e fact that the

(t)a trans;fer o! tttte ln goods or lnmoaable propet'tg, bg uag oJ

sale, g|ft, or ln ong other manlneq or

(ii)such transfer, deliuery or supplg of ang goods ulhich is deemed to be

a sale utithin the meaning of clause (29A) of article 366 of tlle

Constitution; or

(iii)a transr'ction in moneg or actionable claim;

(b)a prouision of seruice bg an emplogee to tlle emploger in the course of

or in relation to his emPlogment;

(c)fees taken in ang Court or tibunal established under any law for tle

time being in force.

19. Noticee submits that from the above exclusive portion of definition of

service it is clear that it specifically excluded the sale / transfer of

lmmouable proPertg. In the present case, the agreement of sale deed

is entered for sale / register of semi-finished flat which is an

immovable property' Accordingly, the amount received for sale of

semi.finishedflat,stampdutyandregistrationchargesisexcluded

from the definition of service. on the basis of same also, Noticee

submits that the proposition of subject show cause notice demanding

service tax on the Noticee is not sustainable and requires to be

dropped.
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activity of sale of semi-finished flat is covered under exclusive portion

of definition of service as provided under section 65El(44) of the

Finance Act, 1994. On the basis of the same, Noticee submits that the

proposition of the subject show cause notice demanding service tax on

the sale of immovable property is not sustainable and require to be

dropped.

27. The Noticee submits that Article 265 0f the constitution of India is

extracted here for ready reference.

"No tax shall be levled or collected excePt by authorlty of law"

22. The Noticee submits that from the above it is clear that Article 265

prohibits the levy or collection of the tax except by authorit5r of law'

Therefore the law should be within the legislative competence of the

legislature being covered by the legislative entries in the Seventh

Schedule of the Constitution.The question is whether the Parliament

is empowered to levy the servlce tax on sale of materials, undivided

share of land & others.

a.) The Noticee submits that Parliament is empowered to levy the service

tax vide Entry No. 97 of List of Seventh Schedule to Constitution of

India. The Entry No. 97 is extracted here for ready reference.

97. Ang otLrer matter not enumerated in List II or List III including ang

tax not mentioned in either of tLnse trists.
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24. The Noticee submits that from the above it is clear that the Parliament

underEntrygTcanlevythetaxonmatters,whicharenotcovered

under List II and List III. The question is whether the tax on sale of

immovable property i.e. is not covered under List Ill.Relevant entries

of the List IIIis extracted here for ready reference'

Llst lll-1,Trarnsfer of proPertg other than o;grlculhlral tand;

reglstrdtton of deeds and documents'

From the above it is clear that the tax on transfer of immovable

property is covered under List lll and service tax which is levied under

Entry No.97 is not applicable for the sale / transfer of immovable

property. On the basis of the same, Noticee submits that service tax is

not applicable for sale/transfef of immovable property. As the subject

show cause notice has not considered these aspects, the same is not

sustainable and requires to be dropped.

Noticee submits that the subject show cause notice has computed

service tax liability also on the receipts received for sale of semi-

Ilnished flat under works contract service. For this Noticee submits

that section 67 of the Finance Act, 1994 reads as follows'

*SE;CTION67. Valuatlon of taxable seralces for charglng sertlce

tax. - (1) Subject to the prouisions of this Chapter, uhere seruice tax is

chargeable on anA taxable seruice with reference to its ualue, then such

ualue shall, -

)a
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(l) tn a case uhere the provlston oJ servlce ts for a conslderatlon

ln moneg, be the gross o;mount charged bg the sen ce proulder

Jor such serulce proalded or to be provlded bg hlm;

(ii) in a case tuhere the prouision of seruice is for a consideration not

uholly or portlg consisting of moneg, be such amount in moneg as' rttith

the addition of seruice tax charged, is equiualent to the consideration;"

(iii) in a case uthere the prouision of seruice is for a consideration which

is not ascertainable, be the amount as maA be determined in the

prescibed manner."

Noticeesubmitsthatfromtheanalysisofsection6ToftheFinance

Act, 1994, it is clear that service tax requires to be paid on the value

of the serulce s rendered.In the present case, the subject show cause

notice has gone beyond the valuation provisions and demanding

servicetaxevenontheamountreceivedforsaleofsemi-finishedflat.

on the basis of the same, Noticee submits that the proposition of the

subject show cause notice demanding service tax beyond the

provisions of section 67 is not sustainable and requires to be dropped'

TheNoticeesubmitsthatHon,bleHighCourtinthedecisionofGD

Builders Vs. Union of India 2Ai,3 @21 STR 673 held that in case of a

composite contract, the servlce element ehould be blfurcated and

ascertainedandthentaxed.Inthepresentcaseservicetherearetwo

separate transactions one is sale of semi-finished flat and second one

is construction service. Accordingly, the

23
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law can be applicable' On the basis of same also, Noticee submits that

demand of service tax on the sale of immovable property is not

sustainable and requires to be dropped'

In Re: Sale of Senl';flnlshed fTats ls not a worke contract

29. Noticee submits that para 2 alleges that the liability of service tax is

only on the construction agreement and not on the sale deed portion'

however the computation of service tax there is no deduction given

towardsthesaledeedandhencewithoutprejudicetothefindingsof

the impugned SCN the submission has been made to justify that the

value of sale deed is not a works contract'

30. Noticee submits that the sqbject show cause notice in para 2

mentions that the Noticee is providing "works contfact service" and

liable for service tax and extracted the definition of works contract as

provided under section 65E}(54) of the Finance Act, 1994' For this

Noticee submits that the subject show cause notice has not explained

how and why, the transaction of the Noticee is liable for service tax

under works contract service. As the subject show cause notice has

not proved burden of proof, the same is not sustainable and requires

to be dropped.

31. Noticee further submits that the definition of works contract provided

under new service tax law is as follows.

G)24
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33.

65El(54) "utorks contract' means a contract wherein transfer of

propertg ln goods inuolued in the executlon of such contract i's

leuiableto tdx ds sale of goode and such contract is for the purpose of

carrging out constructTon, ercctlon, commlsslonlng, lnstallatlont

completlon, fitting out' repalr, malntenance, renoudtlon,

alteratlon of ang mouable or lmmortdble Propertg or for carrying

out anA other similar actiuitg or a part thereof in relation to such

propertA;

Noticee submits that from the definition of works contract as provided

under section 65E}(54) of the Finance Act, 1994, it is clear that to

cover under the definition of works contract,

a. There should be a contract, lonlg a Slngle Controctl

b. In such contract, there should be transfer of property in goods

and

c. Such contract is for the purposes of carrying out, - specified

servlces.

Noticee submits that in the present case, their agreement of

construction may liable undet the definition of works contract as

provided under section 65E}(54) of the Finance Act, 1994 and they are

paying appropriate service ta* as per Rule 2A of the Service Tax

(Determination of Value) Rules, 2O06. Inspite of appreciating the

voluntarily service tax payment made by the Noticee, the subject show

cause notice is demanding service tax on the sale of semi-finished flat

:L
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under works contract service, which is not beyond the delinition of

works contract service. On the basis of the same, Noticee submits that

the proposition of the subject show cause notice demanding service

tax on the value of sale of semi-finished flat is not sustainable and

requires to be droPPed.

34.

reasol-IS.

a. The Noticee has entered two separate transactions with the

customer, whereas the definition requires only one contract'

b. Transaction is for sale of semi-finished flat and not for

construction.

As the present transaction of the Noticee is not covered under the

definition of works contract, the proposition of subject show cause

notice demanding service tax under works contract service is not

sustainable and requires to be dropped.

In Re: No Serulce Tax on amount recelved for Corpus fund' electrlcltg

charges, rar.;alnteno:nce charges recelaed on behalf of the ou)ners

a.ssoclatlon or the electrlcltg depattnent

35. Noticee submits that the subject show cause notice also demanded

service tax on the amount received towards, corpus fund, electricity

vgl-r

)

charges, maintenance charges,
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Noticee submits that the transaction of sale of semi-finished flat is not

covered under the definition of works contract due to the following
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owners association or the electricity department. However, the subject

show cause notice has not provided any reasons as to how and why

the said amounts were liable for service tax under works contract

service. It is settled provision of law that the burden of proof of tax

liability is always on the department. As in the present case, as the

subject show cause notice has failed to prove its burden, the

proposition of the subject shoW cause notice demanding service tax on

the amount received amount received for corpus fund, electricit5r

charges is not sustainable and requires to be dropped.

Noticee submits that the subject show cause notice in para 2 has

made allegation only for payment of service tax on the construction

work undertaken by the Noticee. However, while quantifying the

service tax liability, the subject show cause notice has also included

the amount received for corpus fund and the electricity charges which

is received on behalf of association / electricity board' Accordingly, the

proposition of the subject show cause notice demanding service tax on

the Noticee is not sustainable and requires to be dropped'

Noticee submits that the definition of works contract as provided

under section 65E}(54) reads as follows.

"(S4)"utorks contract" means a contrdct wherein transkr of propertg in

goods inuolued in the exeantion of such contract i.s leuiable to tox as

sale of goods and such contract i.s for the purpose of carrying out

construction, erection, commissioning, inst

27
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39.

out, repair, maintenance, renouation, alterdtion of any mouable or

immouable propertg or for carrying out ang other similar actiuitg or a

part thereof in relation to such propertg;

Noticee submits that in the present case, they have paid applicable

service tax on the construction agreement, which may be liable under

works contract service. However, the subject show cause notice

without appreciating the voluntarily service tax payment made by the

Noticeedemanding service tax on the amount received towards corpus

fund and electricity charges which is not at all covered under the

definition of works contract service. On the basis of same also, Noticee

submits that the proposition of the subject show cause notice is not

sustainable and requires to be dropped.

Noticee submits that they have received amount received for corpus

fund and electricity charges is on behalf of the owners association and

electricity board. In this regard, Noticee wishes to extract Rule 5(2) of

Service Tax (Determination of Value) Rules, 2006, which reads as

follows.

(2) SubJect to the proalslona o:f sub-rule (1), the expendlfiffe or

costs lncurred bg the sentlce proulder ds d pure agent oJ the

reclplent of servlce, shall be exclud.ed. from the aalue oJ the

taxa.ble serolce lf all the Jollowlng condltlons are satlsfied.,

ESnamelg:-
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(i) the seruice prouider acts as a pure agent of the recipient of seruice

when he makes pagment to third partg for the goods or seruices

proanred;

(ii) the recipient of seruice receiues and uses the goods or seruices so

proanred bg the service prouider in his capacitg as pure agent of tte

recipient of seruice;

(iii) the recipient of seruice is liable to make pagment to the third party;

(iu) the recipient of seruice authorises the seruice prouider to make

pagment on his behalf;

(u) the recipient of seruice knows that the goods and seruices for uthich

paAment has been made bg the seruice prouider shall be prouided by

the third partg;

(ui) the pagment made bg the seruice prouider on behalf of tle recipient

of seruice has been separatelg indicated in th.e inuoice issued by tle

seruice prouider to the recipient of seruice;

(uii) the seruice prouider recouers from the recipient of service onlg such

amount as has been paid bg him to the third partg; and

(uiii) tle goods or seruices proanred bg tle sentice prouider from the

third partg as a pure agent of the recipient of seruice are in addition to

the seruices he prouides on his oun account.

Noticee submits that in the present case, as they have received the

amount towards electricily charges and corpus fund as an agent of

the service receiver, the amount received towards to be excluded from

the valuation as per Rule 5(2) of Service

40.

29
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Rules, 20o6. As the subject show cause notice has not considered this

aspect, the proposition of the subject show cause notice demanding

service tax on these items is not sustainable and same requires to be

dropped.

Noticee further submits that the amount received towards corpus

fund and electricity charges can also be considered as reimbursement

of expenses collected at actuals. In this regard, they wishes to rely on

the decision of Hon'ble Delhi High Court in the case of

Intercontinental consultants &TechnocraftsPvt. Ltd Vs Union of India

2O13(2g) STR 9 (Del) where it is held that pure reimbursements of

expenses is not liable for service tax and also it struck down Rule 5 of

Service Tax (determination of value) Rules, 2O06, as it is beyond the

valuation provisions of service tax. On the basis of the same, Noticee

submits that the proposition of the subject show cause notice

demanding service tax on the Noticee for these reimbursement of

expenses is not sustainable and same requires to be dropped.

In Re: Quant{Tcatlon of the tax lldbllttg

42. Noticee submits that assuming but not admitting they are liable for

service tax under works contract service and also as per Rule 2A of

Service Tax (Determination of Value) Rules, 2006, then Noticee

submits that as per Rule 2A of Service Tax (Determination of Value)

Rules, 2O06, then the value of the land involved in the project should

be excluded from the determination o

30
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period, total amount of cost of land transferred and Noticee humbly

request the adjudicating authoritli to exclude the value of land from

determination of service tax liability'

In Re: BeneJlt of cum-tax

43. Noticeesubmits that assuming but not admitting there is a liability

under works contract service for sale of semi-finished flat, then as the

Noticee has not collected service tax from the buyer, the benefit of

cum-tax requires to be provided to the Noticee' As the subject show

cause notice has not extended such benefit, the same is not

sustainable and requires to be dropped'

44. The Noticee submits that in light of the statutory backup as

mentioned above and cases where it was held that when no service tax

is collected from the customers the assessee shall be given the benefit

of paying service tax on cum-tax basis

a. ln the case of P. Jani& Co, vs. CST, Ahmedabad 2010 (02O) STR

O701 Tri.-Ahmd. It was held that "I agree lDith the contention of tlE

learned ad.uocate that the decision of tLrc Tibunal in the case of

Aduantage Medio Consultant appties and in uiew of the prouisions

of Section 67 of Finance Act, 1994, the amount recelaed has to be

treated as lncluslue of tax."

b. In the case of Municipal Corporation of Delhi vs CST, Delhi 2OO9

(016) STR 0654 Tri.-Del it was held that ufiou)eoer, slnce theg

hque not recoueted seralce tdx seP

rI
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cttstomers' ao,lue recehted bg them should be taken as cum'

taxvaluedndtaxshouldbere-detertnlned'Accordinglg'

impugned order is set aside' Matter is remanded back to the original

authoitg for re-calculation of the demand"

c. In the case of Omega Financial Services Vs CCE, Cochin 2Ol1 l24l

S.T.R 590 it was held that " We also find strong force in the

contention raised bg the leamed counsel that the amount collected

bg thern should be considered' as anm-dutg dmounL The louer

duthorltles need to teco,lculate the amount of Seralce Tax

Itabtlttg consld.er'lng the entlre o;mount recelaed bg the

4ssessee qs the cum'tax dmount."

d. In the case of BSNL Vs CCE, Jaipure 2O1l (241 S'T'R 435 (Tri-Del)

it was held that "In uieut of our findings as oboue, tue set aside the

impugned order and remand the matter to the original authoritg for

uenfging as to uhether the seruice tax amount has been separately

paid. bg seruice recipient and for ollowlng atm-tax beneJlt 7n such

of those cases uhere no serulce t@c ho.s been separatelg

pald",

on the basis of above decisions, Noticee submits that the benefit of

cum-tax requires to be provided to the Noticee. on the basis of the

same, Noticee submits that the proposition of the subject show cause

notice demanding service tax on the Noticee is not sustainable and

requires to be droPPed.

32
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In Re: Interest and Penaltles

Without prejudice to the foregoing, noticee submits that when service

tax itself is not payable, the question of interest does not arise'

Noticee further submits that it is a natural corollaqr ttrat when the

principal is not payable there can be no question of paying any

interestasheldbytheSupremeCourtinPrathibaProcessorsVs.Uol'

1ee6 (88) ELT 12 (sc)

47. Without prejudice to the foregoing, Noticee submits that penalty is

proposed under section 77. However, the subject show cause notice

has not provided any reasons as to why how penalty is applicable

under section 77 of the Finartce Act, 1994. Further, the Noticee is

already registered under service tax under works contract service and

filing returns regularly to the department' Accordingly, penal

provisions mentioned under sectiot 77 is not applicable for the

present case. As the subject show cause notice has not considered

these essential aspects, the proposition of levying penalty under

section 77 is not sustainable and requires to be dropped'

44. Noticee submits that in the following two cases, M/s Creative Hotels

Pvt. Ltd. Vs CCE, Mumbai (2OO7l (61 S.T.R (Tri-Mumbai) and M/s

Jewel Hotels Pvt Limited Vs CCE, Mumbai-1 (2OO7l (61 S'T'R 240 (Tri-

Mumbai) it was held that " The authorities below have not given any

finding as to why penalty is required

33
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because penalty can be imposqd, it is not necessary that in all cases

penalty is required to be imposed. In this case I accept the explanation

of the appellant and therefore set aside the penalty and allow the

appeal." In the present case, as the subject show cause notice has not

provided any reason for imposition of penalty under section 76, t}:e

subject show cause notice is not sustainable and requires to be

dropped.

Noticee submits that, they may not interpret the Law as interpreted by

the Authority that does not mean that they have an intention to evade

the payment of service tax. The dispute regarding the taxability of

service tax on land owner share is pending before various Appellate

forums. Accordingly, it always involves the interpretation of legal

provisions and judicial pronouncements' It is a settled position of Law

that when there is an issue of interpretation of the provisions of the

Finance Act, 1994 there is no question of imposition of the penalty

under Section 76 of the Finance Act, 1994. In this regard Appellant

wishes to rely on the following judgments pronouncements:

a. In the case of Suprasesh G.l.S. & Brokers P. Ltd Vs CST,

Chennai 2OO9 (O13) S.T.R 641 (Tri-Chennai) it was held that

"We haue hotaeuer found a good case for uacating the

penalties. Bg and large, the dispute agitated before us was

hightg tnterpretatloe of the oarlous proulslons of the

Flnance Acts 7994 and 2OO6, the IRDA Act, 1999 ond the

BrokersIRDA (Insurance

34
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circumstances, it uitt not be just or fair to inllict anA penaltA

on the assessee"

b. In the case of Ispat Indtrstries Ltd Vs CCE, Raigad 2006 (199)

E.L.T 5O9 (Tri-Mumbai) it was held tt^at "Apart from holding

thatthecreditutasadttissibletotheappellantsonmerits'ute

also find that the demand raised and confirmed against th'em

is hopelesslg baned bg limitation' Admittedlg, the appellant

had reflected the fact of auailing the balance 5oo/o credit in the

subsequent financial gear, in their statutory monthlg refitms

Jlled tttith the reuenue. This fact is sufficient to reflect

knoutledge on the part of the reuenue about the fact of taking

balance 5oo/o credit and is also indicatiue of the bona jldes of

the appellant. The appellants hauing made knou'n to tlLe

department, no suppression or mis-statement on their part can

be held agairtst them. The lssue, tto doubt lnaolues bona

JTde lnterpretdtlo'r. of proulslons of ldut and fallure on

the part of the dpPettdnts to lnterpret the so,ld

proulslons ln the wdu ln whlch the deportment seeks to

Tnterpret them cannot be held o,go;ln,st them so ds to

lnaoke extended perlpd ol tlmttrrtlon' When there is a scope

for doubt for interpretation of legal prouisions and the entire

facts haue been placed before the juisdictional, Central Excise

Offi.cer, the appetlants cannot be attributed with anu

suppression or misstatement of facts tltith intent to euade dutg

and hence cannot be sadd e

,,1_
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extended peiod of timitation.As much as the demand has been

set aside on meits as also on limitation, there i's no

Just{lcatton for tmposltlon of ang penaltg upon them'

c. In the case of Haldia Petrochemicals Ltd Vs CCE, Haldia 2006

(197) E.L.T 97 (Tri-Del) it was that tt,e "ertended peiod of

timitation ca'l;not be invoked under the prouiso to Section 11A(1)

of the Central Excise Act, 1944. There is also no case for

imposition of penaltg, firstlg for the reason that the demand of

dutg is unsustainable and secondlg for the reason that tLe

case inuolues a questlon o.f tnterpretatlon of lo,w'"

d. In the case of Itel Industries Pvt. Ltd Vs CCE, Calicut 2OO4

(163) E.L.T 219 (Tri-Bang) itwas held that "In uiew of the focts

of this case, ue do not find ang case or cause to inuoke the

penal liabitities, as ue ftnd that the Commissioner has held "It

is essentiallg, a queCtton of lnterpretotlon o:f lo,w as to

u-thether Section 4 or Section 4A tuould be applicable...." and

not sustained the penaltg under Section llAC' We conanr with

the same. Therefore ue cannot uphold the Reuenue's appeal on

the need to restore the penaltg under Section 1lAC as arriued

at bg the Oiginal Authoitg. As regards the penaltg under

Rutes 173Q & 21O, ue find the Commissioner (Appeals) has

not giuen ang finding whg he considered tle same as cotect

and legal in Para 8 of the impugned order. Imposition of

penaltg under Rules 173 Oon

.., l,
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lnterpretatlon, uithout specific and ualid reason's' is not

called for".

onthebasisoftheabovejudgmentsitisclearthatwheneverdueto

bonafide interpretation of law service tax not paid (assuming but not

admitting service tax may be liable on the constructional services for

public infrastructure) penalty is not leviable under section 76 ar,d 77

of the Finance Act, 1994.

Without prejudice to the foregoing, Noticee submits that suppression

or concealing of information with intent to evade the payment of tax is

a requirement for imposing penalty. It is a settled proposition of law

that when the assessee acts with a bonafide belief especially when

there is doubt as to statute also the law being new and not yet

understood by the common public, there cannot be intention of

evasion and penalty cannot be levied. In this regard we wish to rely

upon the following decisions of Supreme Court'

(i) Hindustan Steel Ltd. V. State of Orissa - 1978 (2) ELT (J159)

(SC)

(ii) Akbar BadruddinJaiwani V. Collector - l99O l47l ELT

161(sc)

(iii)Tamil Nadu Housing Board V Collector - 1990 (7 4l EW 9

(SC)

Therefore on this ground it is requested to drop the penalty

s of S

I'r

proceedings under the Provision
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51. The Noticee further submits th€it on going through the impugned scN

one cannot find any justification given by the Adjudicating Authority

for imposition of severe penalties under Sectron 77 and 76' T}:e

impugned SCN is a non-speaking SCN' Since there is no finding of

mala fide and intention to evade payment of service tax, the penalties

proposed requires to be droPPed.

ln Rez Benefit under sectlon 80

52. The Noticee submits that section 80 of the Finance Act, 1994 states

that ,,notwithstanding anything contained in the provisions of section

T6,orTTorfirstprovisotosectionT8oftheFinanceAct'1994'no

penalty shall be imposable on the assessee for any failure referred to

in the said provisions if the assessee proves that there was reasonable

cause for the said failure."

53. Assuming but not admitting, noticee further submits that no reasons

have been adduced for imposing penalty under SectionTT ar,d 76' The

authority has ignored the provisions of Section B0 of the Act, as per

which no penalty under Section s 77 and 76 shall be imposed on the

assessee for any failure, if the assessee proves that there was

reasonable and sufficient cauEe for the said failure. In the present

case, the assessee was under bona fide belief that the activities sought

tobetaxedbytheimpugnedSCNarenotliablefortheservicetaxin

as much as such activities are not covered under

38
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55.

Finance Act, 1994 and therefore it is the right case for waiver of the

penalty, under Section 80 of the Finance Act, 1994'

Withoutprejudicetotheforegoing,Noticeesubmitsthatwhenthetax

itself is not payable, the question of penalty under section 78 and 76

does not arise. Further assuming but not admitting' that there was a

tax liability as envisaged in SCN as explained in the previous

paragraphs, and further also there was a, basic doubt about the

taxabilityofactivitiesitself,Noticeeisactinginabonalidebelief,that

he is not liable to service tax on such activities, there is no question of

penalty under section 77 and 76 and resorting to the provisions of

section 8o considering it to be a reasonable cause for not collecting

and paying service tax.

Noticee submits that when there is a confusion prevalent as to the

leviability and the mala Iide not established by the Department, it

would be a fit case for waiver of penalty as held by various tribunals.

Further there cannot be intent to evade payment of duty in such cases

and just because the Noticee has interpreted the law differently, it

cannot be said that there is intent to evade payment of tax' This does

not prove the malafide intent at all, as was decided in -

i. Vipul Motors (P) Ltd. vs Commissioner of C' Ex', Jaipur-I

2OOB (009) STR 0220 Tri.-Del

ii. Commissioner of Service Tax, Daman vsMeghna Cement

Depot 2009 (015) STR 0179 Tri.-

39
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56. TheNoticee submits that in the case of Bajaj Travels Ltd Vs CST

(Delhi) 2012 (25) S.T.R 412 (Del. HC) it was held that "We are of

opinion that in the instant case, the appellant has been able to proue its

bona fides. Explanation of appellant for short pagment uas' alreadg

pointed out aboue, that it utas paging the seruice tax as per its bona

ftde understanding that it tuas required to pag the same on commission

retained bg it and that mettad of calculation utas not clear to the

appellant. This explanation gairts momentum from the conduct depicted

bg the appellant after the uisiting team of the department had pointed

out correct method of computing seruice tax'The said team of

department uisited the office of the appeltant on OSh September, 2O05

and pointed out the irregularlty committed bg oppellant' Once this

mistake u,tas realized, rpithout euen uaiting for the show cause notice'

uthich uas issued on l vhoctober, 2o05 short fall uas made good on 6th

September, 2OO5 i.e. on the uery next daA after the searclu Thus not

onlg the entire tax tttas paid uithin two dags, so much so' euen interest

onthedelagedpagmenttaasmadegood.Thishasfurthertobeseen

under the surrounding ciranmstances preuailing at that time' The

seruice tox wcLs d neu tox imposed on Air trauel agent seruices' There

uere manA misgiuings and confusion which leo'd to committal of

defautts bg mang such persons. In fact, the deportment itself issued

circular accepting that there taas confusion and on that basis penalties

in all such cases u)ere utaiued in respect of those utho had paid seruice

tax in response of the said scheme' On the

40
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of the Delhi High Court the Noticee is rightly eligible for the waiver of

the penalty under Section 8O of the Finance Act, 1994'

Noticee submits that in so far as Section 8O of the Act is concemed' it

overrides provisions of Sections 76,77,78 of the Act and provides

that no penalty shall be imposable (assuming but not admitting) even

if any one of the said provisions are attracted if the assessee proves

that there was reasonable cause for failure stipulated by any of the

said provisions. Whether a rea$onable cause exists or not is primarily

a question of fact.

Noticeesubmitsthattheyhaveestablishedthereasonablecausefor

the nonpayment of service tax. Once reasonable cause is established

theauthorityhasthediscretiontoholdthatnopenaltyisimposable.

The provision does not say that even upon establishment of

reasonable cause, penalty is imposable' The provision only says no

penalty is imposable.

utill haue oueriding effect on the prouisions of

:rlt,
I47

77 & 78, in

aLq
w

The Noticee submits discretion to exercise the power under Section 80

of the Finance Act, 1994 to waive the penalty is an obligation on the

authority. It is the duty of the authority to ascertain whether there is

any reasonable cause for nonpayment of duty' In the case of KNR

Contractors Vs CCE, Thirupathi 2oll (0211 436 (Tri-Bang) it was held

that*PetusalofsectionSoofthesaidAct,undoubtedlgdi.sclosesthatit



ab1lq
the sensethat imposition of penaltg under ang of those prouisions is not

rnechanical exercise bg the concented authoitg ' On the contrary' before

proceeding to impose the penaltA under ang of those prouisions of laut'

the autlnritg is expected to ascertain from the records as to uhether the

assessee has establisLed that there tlas reasonable cause for the

failure or defautt committed bg the assessee''

60. Therefore Noticee submits authority must exercise power under

Section 8O and grant the waiver of the penalty under Section 77 and

76 of tlrte finance Act, 1994.

61. Noticee craves leave to alter, add to and/or amend the aforesaid

grounds.

62. Noticee wishes to be heard in person before passing any order in this

regard.

Fo Estates

lgnatory

(L

Autho
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a+ow

posted or heard and to frle and take back documents.
b. To sign, Iile verify and present pleadings, applications, appeals, cross-

objections, revision, restoration, withdrawal and comPromise
applications, rePlies, objectiops and affidavits etc., as may be deemed

necessary or proper 1n the above proceedings from time to time
c. To Sub-delegate all or any of the aforesaid powers to any other

representative ar-rd l/We do hereby agree to ratify and confirm acts done

by our above authorised representative or his substitute in the matter as

my/our own acts, as if done by me/us for all intents and poses

This authorization will rema in in force till it is dulY revoked

Executed this on 31"tJanuary 2015 at Hyderabad.

EE u?-l:

aturePertng
dI the undersigned partner of M/s Hiregange& Ass s, Chartere

Accountants, do hereby declare that the said M/s Hiregange& Associates is a
reg istered firm of Chartered Accountants and all its partners are Chartered
Accountants holding certificate of practice and duly qualified to represent in
above proceedings under Section 35Q of the Central Excises Act, 1944. I

accept the above said appointment on behaif of M/s Hiregange& Associates'
The firm will represent through any one or more of its partners or Staff
members who are qualified to represent before the above authorities.

Dated:31.01.2015

Address r servlce: For Hlregange& Assoclateg
Hlregange& Assoclates,
Chartered Accountants'
"Basheer Vllla" H.No.8-2-26A 1 L l t6 lB,
2"d Floor, Srlniketan Colony'
Road No.3, Banjara Hllls'
Hyderabad-5OOOO34

Chartered tants

rf*
Ch.rl.rd

At(ounlsolt

4
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Partner (M- 1O9)

BEFORE THECOMMTSSIONER OF SpEVI-qE TAX. SERVICE T4r
cotutvrtssrowBnltrp.zthrr,ooR.rt-s.+zglr/AsrmR]uvlpR{snp
towEis. nop nIr,Ls. nvopnegao - soo oo+

Sub: Proceedings under OR No.161/2014 Adjn (ST) (Commrf Adjn (ST)

iC"rn*r.t c.No:rvl16/6212012 sr Gr.X dated 25.09'2o14 lseued to
ivt/s etpineBstates' l+5-4-LA7 lg & 4, II Floor, Soham Manslon, MG

Road, Secunderabad - SOOOO3

I,Soham Modi, Partner of M / sAlpineEstates, 5-4-18713 e' 4, II Floor'Soham

Marrsiorr, MG Road, Secunderabad-soooo3 hereby authorizes and appoint

Hregangea Associates, chartered Accountants, Hyderabad or their partners and
qrrt"n"J staff who are authorised to act as authorised representative under the

relevant provisions of the law, to do all or any of the following acts: -

a. ho act, appear and plead in the above noted proceedings before the

above authoritics or Jny other authorities before whom the same may be

Sudhir


