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Whercas, M/s. Alpine Estates, *5-4-8713 &4, 2"d Floor, Soham Mansion,

MG Road, Secunderabad-soo oO3 (here in after referred as 'M/s Alpine Estatcs'
or'the assessee(s)") are registered Service Tax Assessees having Servicc Tax
Registration No. AANFAs2sOFSTOOI and ar:e engaged in providing taxable
service falling under "Works Contract Service". The asssessee is a reBistercd
partnership firm.

2. The prcsent show cause notice in OR No. 161/2O 14-Adjn(ST)(Commr)
dated 26.09.2O14, is a periodical notice, covering t.l.e period from Ol-O7.2o12
to 31.03.2014, and falls under the adjudication powers of the Commissioner
as per Board's Circutar No.8O/ 1/2005-S.T., dated 10-8-2005, asemended. As

such I proceed to ta.ke up the adjudication procccdings in thc show causc notice
issued vide OR No.16 r /2O 14-Adjn(ST)(Commr) dated 26.09.2014. The said

. show cause notice has required M/s Alpine Estates to show cause as to why:

(i) an amount of R!. 1,23,37,565/- (Rupees One Crore Twenty
Three Lakhs Thirty Scven Thousand Five Hundrcd and sixty five
only)including Cesses should not be demanded on the 'Works
Contract' scrvices rendered by them during the period from July,
20l2 to March, 2014; and all amount of Rs. 34,32,328/-akeady
paid should not be adjusted against the abovc demald;

(ii) Intorcst ahould uot bo dcmaadcd undcr Section 75 of the
Finance Act 1994;

(ni) Penalty should not be imposed on them under Sectlon 76 of the
Filrancc Act 1994; and

(iv) Penalty should not be imposed on them under Secuon 77 of the
Fluaucc Act, 1994.

Brief Facts of the Case

M/s. Alpine Estates, aie registered Service Tax Assessees having Service

Tax Registration No. AANFAS2SolrSmoI and aie engagcd in providing taxable
service falling under "works contraci Service".

2. As seen fiom the records, the assessee entered into 1) sale deed for sale of
undivided portion of land toSether with s€mi finishcd portion of thc flat and 2)
agreement for construction, with their cuatomers. On execution of thc sale deed the
right in a property got tlansfcrrcd to the customer, hence the cortatruction service
rendered by the asscssces thereafter to their customers under agreemeat of
construction a.re taxable under Service tax as there exists service provider and
receiver relationship between them. As there invotved lhe transfer of propcrty in
goods in execution of the said construction agreements, it appears that the serviccs
rendered by them after execution of sale deed against ageements of consttuction to
cach of their customers to whom tlte lsnd was akeady sold are taxable services
under "Works Contiact Service".

3. As per information furnished by the assessee vide their letter datcd
17.O9.2O14 along with statements, it is seen that'the asscssee" have rcndcred
taxable services undcr thc catcgory of "works Conttact Scrvices" duri.ng thc period
July, 2012 to March, 2O14.The assessee had rendercd serviccs for a taxable
value of Rs. 23,a6,64,9o61- (Rupees Twenty Five Crores Eighty Six takhs
Sixty Four Thousand Nine Hundred ard Six only). After deduction of VAT of
Rs.91,I4,679/- the taxable valuc works out to Rs. 24,93,46,227 / on which

scrvice tax (including cess) works out toRs. 1,23,37,565/ -.Aa secn fiom tlre
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challans subrEitted by the aasesace, an a$ount ol Rs. 34,43,562/-was paid
leavi-dg an aroouttt of Rs. 88,94,0o3/-unpaid/short paid for the scrvices rcndered
during the said period, as detailed in the Annexure encloscd to thc show cauae
notice.

4. The grounds as explained in the show cauae cum demand noticcs issued
vide HQPOR No. 82/2010-Adjn(S'IJ datcd 16.06.2010, OR No. 62120l'1-
Adjn(sT) dated 23.04.20L1 and oR No. 51/ 20 l2-Adjn(ST)(SDC) datcd
24.O4.2OL2 are also applicablc to the present casc; the lcga.l position insofar as

"Works Conhact Scwicc" is concerned, the said servic_e and its taxability as defned
under Sub-clause lz,u.?al of Claru.se 1o5 of Section 65 of the Finaice Act, 1994 as
exirted before 01.07.2012 stands now covered by Scction 65E}(44) rhereby the seid
servicc, for lrot being i! tbe Negative List prescribed under Section 66D, continues
to be a taxable service under Section 66E(h) of Finartce Act, 1994. But for the said
char1ge6 in legal provisioos, the status of Service and the corresponding tax liability
remained aa-src. HeDce this statement of demand/show cause notice is issued in
terms of Section 73 l1A) of theFinance Act, 1994 for the period July, 2012 to
March,2O14.

5. In response to the noticc issucd vide OR No. 16l /2O l4-Adjn(ST)(Comrunr)
dated 26.09.2014, the assessee vidc letter dated 01.03.2015 submitted their reply
ttrrough M/s Hiregange & Associates (Chartered Accountarxts), their authorized
representative. The suburissiona made in the ssid letter is reiterated as under :

WRJTTEN SUBMISSIONS OF TIIE ASSESEE :

FACTS OF THE CASEI

A. M/s Alpine Estates, enters into arrangementg with prospcctive buyers for
sa.le of the residential uoits contained in the said residential complex while
the sartre is under constluction.

B. The Agrcemcnt ofSale, is entered for the sale ofan apartment which consists
of the standard conskuction, an undivided share in land and reserved
parking apace. A.ll rights and obligations are cast on the respective parties
accordingly. However, in certain cases tl.e Buyers may be interested i!
availing flnancc from the Banka and for the said purpose, the Banks insist
on a title in favour of the buyer. For the said purpose, the Noticee may enter
into a sale deed for aale ol Apa.rtment in a scmi linished state,
sim\rltaneously entcring into a seParatc collstruction codtract for completinS
the unfEished apartment.

C. For the period of l.l.e show cause noticc i.c. July 2Ol2 to March 2014, Io! the
reccipts receivcd towards the Sale Deed, Noticee were/are on the
undcrstsnding that t}le t'ansaction is a sale oI i:rrmovable property (Iyhlch
k a subJcct ,ndltct ol SGrrrryt lhtty) a').l not covercd under the purvicw of
Service Tax.

D. For ttre receipts receivcd/appropriated towar:ds the constructiou agreement,
for the present period, Noticee are under bona fide belicf tltat the sallte is not
liable for Service Tax as they are selling/coos&ucting t}Ie Flats for the
individua.ls which is used for residential purpoae. IJowever, for the present
period, the Noticce are paying Service Tar undcr prot.rt under works
contract sereice for the amount rcc'eived towards construction agrecmcnt.

E. While computing the service tax liability on consideration received / for the
construction portion, the Noticee has excluded the following from the total
receipts.

a. Receipts towards the value of sale deed.
b. Receipts towards payment of VAT, Scrvice Tax, Stamp Duty

and Registration Charges that were remitted to the
government whether in advance or on a later stagc.
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Sl. No. Pedod Totrl Rcoctptr towsrd.
rgru6EGnt of colr.tflrctlon

I April 2012 to Scptembcr 2Ol2 Rs.3,65,7I,069l -

2 Octob€r 2012 to March 2013 Rs.3,77 ,97 ,612 I "
3 April 20 I 3 to S€ptcmber 20 1 3 Ra.9a,a2,454/

c. Receipts that are in excess of the agreed sale consideration

which were refunded or liabte to refunded to the purchaser'

d. Receipts towards the other charges likc corpus fund,

maintcnance charges, electricity chalges etc received on

behalf of the Owners Association or the Elcctricity
department which were paid to them in advance or on a later
datc.

F. Aftcr making the paJ.ment of Sewice Tax under protest on the portion of thc
consid€ratron rectived for thc coDstruction portion, the Noticee hag intimatcd
the same to the Superintcndent vide their letter dated 29sApril 2Ol3 for the
peiiod JuIy 2Ol2 to 3Oo' SepteEber 2Ol2 and vidc their lettcr dated

26nseptembc! 2013 for the pcriod octobcr 2ol2 to Mar:ch 2013 and vid€

letter dated 116 Novembe! 2013 for the Period April 2013 to Scptcmber 2013
arrd vide lctter dated 8tn March 2014 for thc period October 2013 to
D€cembcr 20 13 and vide letter dated I 16 March 20 14 lor the period Jaruary
2014 to Malch 2014. Along with the lette!, the Noticec has alao submitted
the annexure which clearly explains that ticy have excluded the aEount
received towards the sale oI undividcd portion of land and paid applicable
service tax undet Prptt.tt on the amount reccived towards the construction
portion.

G. Noticee subaits that the occupancy certi6catei for M/s Flower HeiShts was

receivcd on 13.04.2010 for Block B, Block A on 04.11.2010, Block C on

23.O3.2011.

Further SubEkrio :

1. For easy comprehcnsion, t}le subsequent submissions in thcir reply
were made under different heads covering different aspects involved in
the subject SCN.

A. Vatidity of the show cause notice
B. No Service tax on sale of semi-finished flat
C. No Service Tax on anount received for Corpus fund, electricity

charges, maintenance charges reccived on behalf of the owners
association or the electricity dcpartment

D. Quantiiication of the tax liability
E. Benefit of cum-tax
F. Interest and penalties
G. Benefit under section 8o

In Re; Talidity of Show Cause Notice- section 73(lA)
2. Noticee submits that the subject SCN has not at all alleged how and

why thcre is a short payment of service tax in the present case and
procecded with mere assumptions and presumptions without
appreciating the fact that Appeltant has paid entire amount of scrvice
tax to the department on thc amount towards agreement of
construction.

3. The Noticee submits tlat the subject show causc notice has becn
issued by relying on tl"e information submitted by the Noticee vide
letter dated lTdseptember 2O14. The Noticee submits that in the said
letter, they submitted the amount received towards agreement of
construct-ron as follows.
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4 October 2013 to December 2013 Rs.1s,03,313/-
5 January 2014 to March 2014 Rs. 44 ,44 ,224 / -

However, the annexure to the show cause notice menlioned the detaits
of receipts as follows which is entirely different from the details
furnished by the Noticee which are as follows.
Sl. No.

l
2

Perlod Gro.r adount r€cctv.d
July 2012 to September 2012 Rs.4,11,17,849/-
octobs 2012 to March 2013 R..7,61,02,2711 -

3 April 2013 to Scptember 2013 Rs.9,O5,13,7a6l -

4 Octobcr 2013 to Dccember 2013 Rs.3 ,7 A ,92,447 / -

January 2014 to March 2014 Rs.1,3o,38,513/ -

4. From the above comparison of the information submitted and
information considered by the subject show cause notice, it clear tlat
the subject show causc notice is based on wrong und€rstanding of the
information submitted by th€ Noticee. On ttris ground alone, Noticee
submits tiat subject show cause notice is not sustainable aJrd

requires to be dropped.

5. The Noticee submits that the subject show cause notice has also
proposed demand undcr the new service tax law, where the activity
should be covered under the dehnition of service to attract service tg.x
liability. Howcver, in the present case, the subject show cause notice
has not at atl explained how and why the total gross amount received
which is inclusive of amount received for sale of semi-hnished flat, is
covered under lhe defrnlflon of tefltlce as provided under section
658(44) of Finance Act, 1994. As the subject show cause notice has
not proved its burden of proof, the proposition of demand of service tax
is not sustainable ald accordingly, the sarne requires to bc droPped.

6. Noticee lurther submits that The Commissioner of Central Excise &
Service Tax (Appeals - II), Hyderabad and the Hontle CESTAT,
Bangalorc Bench in tlle previous period has categorically held that
service tax should not be levied on sale deed portion and remanded
the matter back to the adjudicating authority for re-quantification of
the duty liability. (copy of thc order has been enclosed as anncxure I )

However, the subject show cause notice has not considered this aspect
and demanded scrvice tax on thc Noticee. On the basis of the same,
Noticee submits that the proposition of the subject show cause notice
demanding the duty is not sustainable and requires to be dropped.

7. Noticee submits that the subject show causc notice has not made any
allegations as to how and why there is a short payment of service tax
inspite of dctailed submissions made by thcm through way of
correspondence, cxptaining tleir method of tax treatment for their
activity. Further, the show cause noticc merely considered the gross
amount shown in the workings submitted by them ignoring the
various deductions claimed by thcm for sale of semi-finished flat,
amount reccived towards stamp duty, corpus fund, maintenaice
charges, electricity charges etc. As the subject show cause notice has
not made any allegations as to how and why the dcductions claimed
by the Noticee is not applicable, the same is not sustainable and
requires to be droppcd.
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8. Noticee submits that t}!e subject show causc noticc in para 5 extracted
the provisions of section 73(1A) of the Finance Act, 1994 and in para 7

mentions that the grounds as explained in the show cause notice
issued for the earlier period is also applicable for the present case.

Ilence, this statement of demand / show cause notice is issued in
terms of section 73(lA) ol Finance Act, 1994, for the period July 2Ol2
to March 2014. For this, Noticee submits that section 73(lA) of the
Finance Act, 1994 reads as follows.

"(1A)Notwithsta4ding angthing contained. in s'ub-sectbn (1) (except tle
period of eighteen montl:s oJ seruing lhe notice lor recouery of seruice
tax), the Central Exci^se Officer mag sen)e, subsequent to atlg notice

or notices sented. under that sub-section, d ata]tdrn,nt. con,t,,lnl'ng
the d.t{:lls ol senice tox not levlcd or Pdld, or 

',ho'.t 
leuled or

short pdtd o" erro^eouslg relundad lot thc aubrcqu.e,t.t Pc"lod,
on tle Wrson chorgeable to serui@ tax, then serui<z of such
statement shttll be deemed to be seruice of notice on such person,
aubtect to thc cortdltlon cha't. t E grounds re&ed uPo,r lor tlu
aubseque[t pet'aod qre same as drc ,,na'ltloned la the eorllet
notlceg."

9. Noticee submits tiat from t]le analysis of provisions of section 73(1A),

it is clear that to issue show cause notice / statement under this
section, the grounds relied upon for the subsequent period should be
same in all aspect as mentioncd in the previous notices. Further, tlle
subject show cause notice has not mcntioned which earlier show
cause notice it has referrcd i.e. show cause notice issued under the old
service tax law. However, present show cause notice is issued for the
period July 2012 to March 2014 i.e. under ncw service tax law where
there is a substantial changes in the provisions of service tax from
positive list based taxation to negative list based taxation, thereby
exemption and abatement has also undergone changc. Accordingly,
the ground of the old period is not at all applicable for the new period.

10. Accordingly, the allegations made in the previous show cause notice
for the period upto 31.03.2012 are not applicable and not relevant for
the period frofi O1.O7 -2012 onwards, As the subject show cause notice
has considcred various irrelevant and non-applicable grounds
provisions of section 73(lA) is not applicabte to the prescnt case,
which needs to be dropped.

11. Further the basic fundamental disputc for the previous periods (prior
to Ol.O7.2O12l was that the classification of the Noticec under'Works
Contract Service / Construction of Residentia-l Complex service'.
However, since for the present period section 65A is not applicable for
the services provided and there is no separate classification of service
as works contract service. The present show cause notice has
demanded service tax under Works contract scrvice, which is not at all
applicable for the present period. Now for the impugned SCN issued
for the period afLer Ol.O7-2012 in the absence of Section 65A, Section
65(1O5), the exemption and abatement not based on the any
classification of service auch allegation in the previous notice is totally
irrelevant and hence the notice issues under scction 73(lA) of the
Finance Act, 1994 is not sustainable and need to be quashed.
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12. Noticee submits that the show cause is issued on the wrong
assumption tllat the provisions and allegations of show cause notice
issued for the earlier period is applicable to the present case. Howevcr,
as cxplained above, as there is a substantial chqnge under new service
tax law, t}re provisions ard allegations of earlier show cause notice is
not applicabte to the present case. As the subject show cause notice. is
issued on assumptions and presumptions, the same is not sustainable
as per the decision of llon'ltrle Supreme Court in the case of Oudh
Sugar Mills Ltd Vs Union of lndia 1978(2) EL'l 1J172) (SC). On the
basis of thc same, Notic€c submits that subject show cause notice is
not sustainable ald same requires to be dropped.

Noticee submits that t}le definition of service provided w.e.f 01-07-
2012 read's as follows-

16.
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13. Noticee submits that as the subject show cause notice is issued
without any allegations, tl-e same has not proved burden of proof of
taxability, which is essentia.l under new service tax law. In this regard
to Noticec wishes to rely on the following decisions.

a., M/s Dewsoft Overseas Pvt. Ltd vs Commr. Of Service Tax, New
Delhi 2oO8 (12) S.T.R 730 (Tri-Del)

b. M/s United Telecom Ltd. Vs Commissioner Of Service Tax,
Bangalore 2OO8 (9) S.T.R 155 (Tri-Bang)

c. In the case of Jetlite (lndia) Ltd. Vs Commissioner Of C. Ex., New
Delhi 2011 {21) S.T.R 119 (Tri-Del)

ln light of the above judgments where the Department alleges that the
servicc is tajGble, the burden lies upon the Department to establish
the taxability. ln thc present case, the depaitment failed to discharge
the burden as no evidence was placed on record to establish that the
service is taxable.

14. Noticee submib that subject show cause notice in para 6 merely
extracted t]le definition of service as provided under section 65E}(44) of
the Finance Act, 1994, but not at all explained how and why th-e

activity of t}Ie Noticee is covered under the dehnition of service. As the
subject show cause notice ha6 not proved the coveragc of t].e activity
of the Noticeeunder the definitjon of service, the same is not
sustainable and requires to be dropped.

In Re: No Seruice tox. on sale of semi-fmbhed Jlat and Sto,m{. dutA, regi.strqtion
clwrges
15. The Noticee submits that the analysis of the para 2 of the subject show

cause notice it is clear that the show cause notice admitted the fact
lhal onlg servbes rendered bg the Noticce afier exeantion of sale deed
ogablst ogreemenb of construction to eoch of their customers is liable
for service tax under works contract service and the subject show
cause notice has accepted the fact that sewice tax is not applicable for
the sale of semi-finished flat. Inspite of this admittance in para 2, t].c
subject show cause notice in annexure while quantifying the demand
has considered t}te total gross receipts which also includea the amount
received for sale of semi-finished flat. On the basis of the same,
Noticee submits that the proposition of the subject show cause notice
demanding service tax on sale of semi-linished flat is not sustainable
and requires to be dropped.
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19.

20

(44)'Seruie" meoLns dng activitg carried out bg a person for another for
ansid.eralion arui inchtdes a dedared. seruie, bwt shall not
lnclude--

(a)an activitA uhich constihttes nErelg,-
(tld transler ol tltte tl good.s or lmr,.oug,ble ProPertg' bg utay of sdlc,

gl;ft or in cng othe nonn.er; or
(ii)s1tch trdnskr, delitery or supplA of ang goods uhich is deemed to be a

sale rtithin tle meaning of dause (29A) of arlicle 366 of thE Constitution;
or

(iii)a transaction in moneg or actionable daim;

@)a prouision of seruitz bg an employee to lhe emploger in lhe coutse of or
in relation to hi.s emplogment;

(c)Jees taken in onA Cnurt or tibunal estoblished under anA low lor tle
time being tn force.

Noticee submits tiat from t.I.e above exclusive portion of definition of
service it is clear that it specifically excluded the Sdle / tro:ftsfcr o.f
tnatraouable property. In tlte present case, the agrcement of sa.le deed

is entered for sale / register of semi-hnished flat which is an
immovable property. Accordingly, the amount rece ived for sale of semi-

finished flat, stamp duty and registration charges is excluded from the

definition of service.

Noticee submits that the show cause notice in para2 admitted the fact
that there is a sale of scmi-finished flat and constructjon activity has
been done on the land of buyers. It substantiates thc fact that the
activity of sale of semi-finished flat is covered under exclusive portion
of detinition of service as provided under section 65B(44) of the
Finance Act, 1994, On the basis of tie same, Noticee submits that the
proposition of the subject show cause notice demanding service tax on

the sale of immovable property is not sustainable and require to bc

dropped.

Noticee submits that thc subject show cause notice has computed
service tax liability slso on the rcceipts received for sale of semi-
flnished flat under works contract service. From t.l.e aaalysis of section
67 ot the Finance Act, 1994, it is clear that service tax requires to be
paid on the value of t].e a€rulccs rcrdered- [n the present case, the
subject show cause noticc has gone beyond the valuation provisions
and demanding service tax evcn on the amount received for sale of
semi-hnished flat. On the basis of the same, Noticee submits that t}le
proposition of the subjcct show cause notice demanding service tax
beyond the provisions of section 67 is not sustainable and requires to
be droppcd.

The Noticee submits that Hon'ble High Court in the decision of GD
Builders Vs. Union of lndia 2013 (32) STR 673 held that in case of a
composite contract, the service clement should be bifurcated and
asccrtained and then taxed. In the present case service there are two
separate transactions one is sale of semi-finished flat and second onc
is construction service. Accordingly, ttre proposition of the above casc
law can bc applicable.
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ht Re: Sc,le of Semi-Jinbled Jlats is not a worka contract
21. Noticee submits that para 2 alleges that the liability of service tex is

only on the construction agreement and not on the sale deed portion,
however the computation of service tax there is no deduction given
towards the sa.le deed and hence without prejudice to the frndings of
the impugned ScN the submission has been made to justify that the
value of salc deed is not a works contract.

22 Noticee submits that the subject show cause notice in para 2 mentions
that tl.e Noticee is providing "works contract service" and liable for
service tax and extracted the definition of works contract as provided
under section 65E}(5a) of the Finance Act, 1994. For this Noticee
submits tiat t]lc subject show cause notice has not explained how and
why, the tiansaction of the Noticee is liable for service tax under works
contract scrvice. As the subject show cause notice has not proved
burden of proot the same is not sustainable and requires to be

dropped.

23 Noticee submits that the transaction of sale of semi-finished flat is not
covered under the dclinition of works contiact due to the fotlowing
reasons.

a. The Noticee has entered two separate tranaactions with the
cuatomer, whereas the deirnition requircs only one contract.

b. Transaction is for sale of semi-finished flat and not ior
conatruction.

As tle prcsent transaction of the Noticee is not covered under t}le
dchnition of works contract, the proposition of subject show cause
notice demanding scrvice tax under works contract service is not
sustainable and requires to be dropped.

In Re: No kruice Tax on amount re(Ei)ed. for Corpus fund., electicitg charges,
m@intenance clvrges reeiued. on beltalf of th.e owners assoctatiDn or the
electricitV department
24- Noticcc submits that the subject show cause notice also demanded

service tax on the amount received towards, corpus fund, electricity
charges, maintenance charges, which is received on behalf of the
owners association or the electricity department. However, the subject
show cause notice has not provided any reasons as to how and why
the said amounts were liable for service tax under works contract
scrvice. It is settled provision of law that thc burden of proof of tax
liability is always on the department. As in the present case, as the
subject show cause nolice has failed to prove its burden, the
proposition of the subject show cause notice demanding service tax on
the amount received amount received for corpus fund, electricity
chargcs is not sustainable and requires to be dropped.

25 Noticce submits that the delinition of works contract as provided
under section 658(54) reads as follows.

*(s4)'works contract" means a (bntrdct whercin transfer of propertg in
good.s ituolved. in lh.e exea,Ltion of such contract is leviable to ta-x as
sale of good.s and such @ntra.ct i-s for th.e Wrpose of carrying out
u)nsln-tction, ercctiott" commtssioning, itlstallation" cotLpletion, fittirtg
out, rcpair, mainteno'/l e, renoudtion, alleration of ang movable or
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immouable propertA or for carrying out anA other similar activitg or a
parl tl@reof in relation to such Properv;

26. Noticee submits that in the present case, they have paid appticable
service tax on ttre construction agrecmcnt, which may be liable under
works contract servicc. Howcver, t}le subject show cause notice
without appreciating the voluntarily service tax payment made by the
Noticce demanding service tax on t-tre amount receivcd towards corpus
fund and electricity charges which is not at all covered under the
definition of works contract service. On the basis of same also, Noticee
submits that the proposition of the subject show cause notice is not
sustainable and requires to be dropped.

27 Noticee submits that in the present case, as thcy have received the
amount towards electricity charges and corpus fund as an agent of the
service receiver, the amount received towards to be excluded from tlte
valuation as per Rule 5(2) of Service Tax (Determination of Value)
Rules, 2006. As the subject show cause notice has not considered t}lis
aspect, the proposition of the subject show cause notice demalding
service tax on these items is not sustainable and same requires to be

dropped.

Noticee further submits that thc amount received towards corpus fund
and electricity charges can also be consid€red as reimbursement of
expenses collected at actuals. In this regard, they wishes to rely on the
decision of Hon'ble Delhi High Court in t}Ie case of Intercontinental
Conaultauts &Technocrafts Pvt. Ltd Vs Union of lndia 2013(29) STR 9

(Del) where it is held that pure reimbursements of expenses is not
liable for aervice tax and also it struck down Rule 5 of Service Tax
(determination of value) Rules, 2006, as it is beyond thc valuation
provisions of service tax. On the basis of the same, Noticee submits
that the proposition of the subject show cause notice demanding
service tax on the Noticee for these reimbur:sement oI expenses is not
sustainablc and same requires to be dropped.

2u

In Re: Quantification of the tux liabilitg
29, Noticcc submits that assuming but not admitting t]ley are liable for

service tax under works contract service altd also a6 per Rule 2A of
Service Tax (Determination of Value) Rules, 2006, tlen Noticee
submits that as per Rule 24 of Service Tax (Detcrmination of Value)
Rulcs, 2006, then the va-lue of t-l.e land involved in ttre project shoutd
be excluded from the determination of service tax liability. Noticee
humbly requcst ttre adjudicating authority to exclude thc value of land
irom determination of service tax liability.

ln Re: Benefit oJ qtm-tax
30. Noticce submits that assuming but not admitting there is a liability

under works contract service for sale of semifinished flat, then as the
Noticee has not collccted se!'vice tax from the buyer, the beneht of
cum-tax requires to bc provided to the Noticee. As the subject show
cauae notice has not extended such bencfit, the same is not
sustainable and requires to be dropped.

a. M/s P. Jani& Co. vs, CST, Ahmedabad 2010 (020) STR 0701 Tri.-
Ahmd.
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b. M/sMunicipal Corporation of Delhi vs CST, Delhi 2009 (016) STR
0654 Tri.-Del

c. M/s Omega Financial Services Vs CCE, cochin 2011 (24) s.T.R
590

d.ln the case of BSNLVs CCE, Jaipure 20iI (24) S.T.R 435 (Tri-Del)

on t-he basis of above decisions, Noticee subrnits tiat tie benefit of cum-tax
lequires to be provided to the Noticee.

In Re: Inlerest antl penalties

31. Without prejudice to the foregoing, noticee submits that when service
tax itseu is not payable, the question of interest does not arise.

32. Noticee further submits tiat it is a natural corollarJr tiat when the
principal is not payable there can be no question of paying any
interest as held by the Supreme Court in Prathiba Processors Vs. UOI,
1996 (88) ELT 12 (SC)

Without prejudice to the foregoing, Noticee submits that penalt5t is
proposed under section 77, Howcver, tic subject show causc notice
has not provided any reasons as to why how penaltlr is applicable
under section 77 of the Finance Act, 1994. Further, the Noticee is
already registered under service tax under works contract scrvice and
filing rctums regula.rly to thc department. Accordingly, pcnal
provisions mentioned under section 77 is not applicable for the
present casc.

34. Noticee submits that in the following two cases, M/s Crcative Hotels
Pvt. Ltd. Vs CCE, Mumbai (2OO7) (6) S.T.R (Tri-Mumbai) ard M/s
Jcwel Hotels Pvt Limited Vs CCE, Mumbai-l (2OO7l (6) S.T.R 24O Gn-
Mumbai) it was held that " The authorities below have not given any
finding as to why penalty is required to be imposed upon them. Only
because penal\r can be imposed, it is not necessarJ, tl:at in all cases
penatty is required to be imposed. In this case I accept thc explanation
of the appellant and therefore set aside the penalty and allow the
appeal.' ln tIe preaent case, as the subject show cause notice has not
provided any rcason for imposition of penalty under section 76, the
subject show cause notice is not sustainable and requires to be
dropped.

35 Noticee submits that, they may not interpret the l,aw as interpreted by
the Authority that does not mean that they have an intention to evade
the palrment of service tax. The dispute regarding thc taxability of
service tax on land owner share is pending before various Appellate
forums. Accordingly, it always involves the interpretation of lcgal
provisions and judicial pronauncements. lt is a settled position of l,aw
that when there is an issue of interpretation of the provisions of the
Finance Act, 1994 there is no qucstion of imposition of the F,enalty
under Section 76 of the Finance Act, 1994. In this regard Appellart
wishes to rely on the following judgments pronouncements:

a. M/sSuprasesh G.I.S. & Brokers P. Ltd Vs CST, Chennai 2OO9
(O l3) S.T.R 641 (Tri-Chennai)

b. M/s lspat lndustries Ltd Vs CCE, Raigad 2006 (I99) E.L.T 509
(TriMumbai)
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c. M/s Haldia Petrochemicals Ltd Vs CCE, Haldia 2006 (197)
E.L.T 97 (Tri.Del)

d. M/s Itel Industries Pvt. Ltd Vs CCE, Calicut 2OO4 (163) E.L.T
219 (Tri-Bang)

36 Without prejudice to the foregoing, Noticec submits that suppression
or concealing of information with intent to evade the pal.ment of tax is
a requirement for imposing penalty. It is a scttled proposition of law
that when thc assessee acts wi*r a bonahde belief especially when
there is doubt as to statute also the law being new arld not yet
understood by thc common public, there cannot be intention of
evaaion and penalty cannot bc levied. In this regard we wish to rely
upon thc following decisions of Supremc Court.

(i) Hindustan Stcel Ltd. V. State ofOrissa- 1978 (2) ELT {J159) (sC)
(ii) Akbar Badruddin Jaiwani V. Collcctor- 1990 (47) ELT 16f(SC)
(iii)Tamil Nadu Housing Board V Collector - l99O (74) ELT 9 (SC)

'Iherefore on this ground it ia requested to drop the penalty proceedings
under t}|e provisions of Section 76.

ln R.ei Benefit und.er section 80
37. In the present case, the assessee was under bona fidc belief that the

activities sought to be taxed by the impugned SCN are not liable for
the service tax in as much as such activities are not covered under
provisions of Finance Act, 1994 and therefore it is the right case for
waiver of the pcnalty, under Section 80 of the Finance Act, 1994.

38 Noticee submits tiat when there is a confusion prevalent as to thc
leviability aod the mala fide not established by the Department, it
would be a fit case for waiver of penalty as held by various tribunals.
I\rther there cannot be intent to evade payment of duty irr such cases
and just becausc the Noticce has interpreted the law differently, it
ca.rnot be said that there is intent to evade palment of tax. This does
not prove t.l.e malafide intcnt at all, as was decided in -

i. Vipul Motors (P) Ltd. vs Commissioner of C. Ex., Jaipurl 2OO8
(009) STR 0220 Tri.-Del

ii. Commissioner of Service Tax, Damai vs Meghna Cement Depot
2OO9 {Ol5} STR O179 Tri.-Atrrld.

Noticee submits that in so far as Section 8O of the Act is conccrned, it
overrides provisions of Sections 76, 77 ,78 of the Act and provides that
no penalty shall be imposable (assuming but not adEitting) even if any
one of the said provisions are attracted if the assessee proves that
there was reasonable cause lor failure stipulated by any of the said
provisions. Whether a reasonable cause exists or not is primarily a
question of fact.

39
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On the basis of the above judgments it is clear that whenever due to
bonafide interpretation of law service tax not paid (assuming but not
admitting service tax may be liable on the constructional services for
public infrastructure) penalty is not leviable under section 76 and 77
of the Finance Act, 1994.
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40 Noticee submits that they have established the reasonable cause for
t}tc nonpayment of service tax. Once reasonable cause is established
the authority has the discretion to hold that no penalty is imposable.
The provision does not say that even upon establishment of reasonablg
cause, penalty is imposable. The provision only says no penalty is
imposable.

41. Noticee wishes to be heard in person before passing any order in this
regard.

Por.ord Headrg :

A personal hearing was conducted on 29-07.2015, Sri V.S.Sudhir,
Chartered Accountant, Authorized Consultant a-rrd Sri M.Jayaprakash,
Manager (F&A), M/s Alpine Estatcs, appeared before me. They reiterated the
submissions made in their written reply and highlighted in para 2 of the
show cause notice. They submitted that on 23.03.2011 they have received
C)ccupancy Certiflcate and hence sales thereafter should not be subjected to
Service Tax. Furtier requestcd a week's time to furnish re-computaton
statement.

2. In response to their commitment on 04.08,2015, they submitted re-
computation statement and claimed that they have paid excess Eunounts
towards service tax in as much as thc flats were sold a.fter issue of
occupancy certificate in which case there is no service tax liability.

FlD.dlags and Discu$lonr :

The assessees were issued a show cause notice vide HQPoR No.
82l2o I o-Adjn(sT) dated 16.06.201o for the period January'og to
December'O9. The demand was confirmed vide Order in Original
No.44/201O-ST dated 15.1O.2O10 and the appeal nled by th€ assessee was
dismisscd vide Order in Appeat No.O8/2011(HJI) dated 31.O1.2O11.
Aggrieved by the said order, assessee preferred appeal beforc Hon'ble
CESTAT and operation of Order in original was stayed vide Misc.Order
No.2l86O-21a77 / 2014 dated 31.O4.2Or4.

2. Further, M/s Alpine Estates, were issued two show cause notices vide
OR No. 62l2O 11-Adjn(ST) dated 23.04.2O11 and OR No. 51/2012-
Adjn(STl(SDC) de.l.€d 24.O4.2O12 covering subsequent period viz., January'lO
to December'lo and January'll to Decembcr'll respectively. Both the
notices wcre taken up for adjudication and a common order was passed,
conhrming the demand raised in the said notices. The said Order in Original
No. 49120 12-Adjn(STXADC) dated 31.08.2012 was appealed against, before
the appropriate appellate authority. The Commissioner (Appeals) while
uphotding t}le conhrmation of demand, remanded the case to the lower
authority, for rc-quantilication of service tax payable vide OIA No. 38/2013
(H-Il)S.Tax dated 27.O2.2O 13.

3. In view of the above, I take up t.Le adjudication proceedings fof the

notice issued vide OR No. 161/2014-Adjn(ST)(Commr) only.

4. I lind tiat these notices are periodical show cause notices. The
demand for the past period was confirmed vide OIO No,44/201O-ST dated
15.10.2010 and t.l'e same was aleo upheld by Commissioner (Appeals) vide
OIA No.O8/2O11 H-ll dated 31.O1.2O11 and OIA No. 38/2013 (H-ll)S.Tax
dated 27.O2.2013.
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5. The assessee has contended that the notice has not alleged as to how
and why there is a short payment of service tax in the present case. lt is
pertinent to note that the subject notice is periodical in nature and the
notice is ssued as per Section 73(lA) of the Finance Act, 1994. Hence, the
obscrvations and implications discussed in the earlier notices alleging non
payment of service tax need not be reiterated in the notices issued
periodically.

6. The assessee in their correspondence with t}Ie department, vide letters
dated 26.09.2013 and 29.O4.2013, claimed certain deductions viz., Receipts
towa-rds value of sale dced; Receipts towards paj'rnent of VAT, Stamp duty
etc. ln respect of taxable service provided by the assessee, the valuation is
governed by the provisions of Rule 2(A) of the Service Tax (Determinatin of
Value) Rules, 2006 issucd vide NotificaLion NO. 24l2O12-ST dated
2O.O6,2OL2. As seen from the notice, the value arrived at for demanding
service tax is in consonancc $,ith the provisions mentioned above.The issue
has been discussed in subsequent discussions. Hence, assessees claim
t}Iat the amounts have becn wrongly arrived cannot be accepted.

7- The assessee has contested on the various aspects of taxability of
service described under old provisions and new provisions. In view of the
apprehensions expressed with regard to description and claseification of
service, it would bc pertinent to express or interpret t}le intention of the t aw
makers to tax services under thc Act. Therefore, I prefcr to take up and
discuss the activity from its inccption into the tax net as a taxable scrvice
under lMorks Contract'.

8. At the outset, it is evident that thc assessee is engagcd in the activity
of construction, and there is no dispute about it. Admittedly, thc assessee
haa cxecuted a residential complex project having more than 12 {lats and
layout of the project was approved by the civic authorities. Therefore, t]le
project satisfies the definition of'residcntial complex' as delined in t].e
statute.

9. Various flats have becn sold by thcm to various customers in two
steps, First, they have executed a'sale deed'at semi-finished stage by which
the ownership of the semifinished flats was translerred to the cuatomer.
Appropriate stamp duty was paid on sale deed value. After execution of sale
deed, they have entered into another agreement with the customer lor
completion of t}le said flats.

10. The second agreement, (written or oral) and by whatever name is
callcd, involvc supply oI material and labour to bring the semi-finished flat to
a sta.ge of completion. As it is a composite contract involving labour and
matcrial, it clearly satisfies fl:Ie deflnition of Works Contract Scrvice '.

Therefore, the classification under work contract sereice and the same shall
be preferred in view of tie Section 65 A of the Act. The Board vide Circular
No. 128/fO/2O1O- S'l' dated 24.Oa-2O1O, aL para 2 has also clarified as
under,

'2, Tle mdtter has been exomined,, As rcgards th.e cla-ssiftcation" ,.uith elfect
from 01.06.2007 lrhen tte neu seruice'Works Contract' seruice u)os made
effectite, dossification of $oresai.d. services uould undergo a charlge in

Page 14 of 22



zz Jo sI aSed

ol pfiom asDc a.nll asnu"aq UrI aJtolas c.1. papa[qns aq lou l4noiL
fr1tn4co qcns uaq) tasn l?uosJad su rcl nyadoJd tlcns santaar .tautno
apu4\fi aqt uotlcrulsu<rc qcns )al[o pup lJogcrutsuc,J pup Ouluuold
'ubrsap lo annLas sapnotd l1asuru o\m ,Jadopaap / rapllnq / ralouord
D \\!n xalduroa f)t ualns?l o lo uotlorulsuoc .tol lco4urrc o orut sJalua
Jaumo arDut\ln alll ll ,Ja4unl .xol acuuas lJo)uo lou plnom apuanbasucIJ
puD ,zanJas-ias, lo atngou aqt u! aq plnom paap alos tlcns lo
uouncaxa aqy p17 ra1dutoc youuapsat lo uogcnlsrcc aqt q:;m uollcavuoc
u! )a as qcns 6q pawoJd actruas frlm 'arcla@t4l \aumo alountln aql
01 paratsuo)1 sTab fiyadotd aqy lo drllstaumo aq1uall1 fi1uo ptro payoaxa
s! paap aps o lwqt u.ms paaldD a4t lo luaudod nt puo uol4cru]su(D
aql lo uot Edu@ aq| )alfo frluo 4 1l (eadopaap /sJapltnq /sra1ol.uoJd
aqt 'asoc tuots7.lr a\t q) Elas aqt lo dusraumo aq, )aryn
sutDuta) fr.yadoJd avl 'fryadoJd q.ns uo adraqc Jo u! lsaJarlr 6tm aloatt
lasq frq lou saop 'TJV fiuado.rd lo raFDry aqt lo s.uo.tslnord a.!t )ad
so 'asDc o qcTrs illas ol luau/aai6o, lo ryDu aql u! s! Jaumo alDuNln
aqt pvo sradopoap / sJaplnq / sapu.tord aW uaampq tuaulaaroo
l7,!t!u! a\, 'fituauac 'pmog eql fr.q palnuDra uaaq soll Janr/w aqJ

-:rapun sB p"urrElc sBq 600z'I0'62 palBp Js
- 6OOC/COlgOI reln.Jlc opl^ pJEoB arll 'enssr sFO uO 'teu eqt Jo uollalduo)
roJ paJalua 6B,1\ )ugurasrSB J.rIlouB 'JauporaqJ 'uoqcn.rlsuoc paqsruu rures
l{lyn 3uop pu"t aqt Jo uoqrod papr^rpun aql roJ pJBd sBA ftnp durqs puB
aABls parlsluu ruras tB polncexc EE! paep oIBs V sJuetuealSB o^\t Sunncaxe
fq s:aulolsnc snoLrEA ol plos uaaq aAEq aures eql 'sattuoqlnE lr^rc aq1

ilq pa^ojddE iccfoJd qrns;o 1no,{e1 oq} pqB EaJE uoutruoc .sltun IBpuaplsar
ZI usrD arour "a'r xalduroo IEnuaprsal ar{t Jo uonlugep aql Jo sluarpeJ8u-r aq:l

JIB pousrles uraqr ,(q ua>lsgapun aJnlua^ .qt lEr{l clndslp ul tou s} ll ZI

'asna\
a1lolo pu1cls so uDqt )aqrbJ xaldTuoc lD4uaplsal D to syDd so pamala aq
ol adoq pDJtuoc svom qanorqt 7/tnq sas7Loll ],nptnlwl - t66I '\JV an)ou!,4

lo A96 Wo (ozzzz)(9o 99 '(Dld99 suoq)as - a6uuas 7aD]tuoC $UoLt Epun
paaooc nllngco p"ubrtdurt - oED sanqr,,lc! uoutl!@ 1ol ,nq asnoq pai,rcct lo
uotlctt4suqJ .rc1 pu laD)tuo" s.pq/a - sl,ol.stao]d Jad so ,xaldTuoc lo4uaptsa],
Jawn palafloc a1u,/os puo saqlltcol uolu1.uoc qrm s]lun F)4uapis€l
Zt $'oal 7o lo uopcrulsuoc aurTotptn sp)q)ad - pa{qrDs xD? saPs
o? alqDwq spoob ur fiyadoLd lo talsuotl uo uoti.lpuoC - xalduoJ lulluapsa!
Jol ?ou pltD ltun l,l,,uaplsal lo'/.p7/rtput lo uogctuTsuoc Jol st 1.D.tjuoc
crJom p"u6ndlo joUt punorb 

"W 
uo funfqDl4 0rnlsaruot tllr;qddv - pDtjuoc

slJom Japun s1,j.un loquaplsat to uogcru]suoc puo *afrnq an\adsold
o7 s7o7d lo alos ^ avuas portuo) srl"]o.tyl - kol afaJag a]u].ltel @1mopv

-:JaPUn SB plaq ueeq sBq 1r ura.req,n (';'y y)
ZSe 'U J'S (OI) BOOZ-SUSdfiS SCMHSRDISdVH Jo as"c eqt ur SutInU
scrrBApv uo ,(ryoqlny eql Jo uorsrcep .qt uo perqd oslt sr ecusqad I I

.'atDp t,,Ut ralfD
paptootd atuas aq1 lo yod aq1 rcl uogotyllssop 4trydorddD aqt aq pflo
)l 't661 'pV auotnC aql {o VSg uoqcas Io s.l.tols1oud aql rad so 'arolaraql
'puo fiTlocrlpads arotu dtntlcD aqt lo at\ou aql saqlDsap t?cb.tluo., svom,
asno?aq s slUJ 'L006'90'I0 ol rolrd aanr"s alqoxDl aa4cadsar a\l )apun
pallfissolc spm epto-tas 

",1? 
lo Wd \6noql uana slsorJuoc u.ual 6uol lo asDc

oOU)



6q

13. In terms of the said circula! of the Boa-rd, service tsx is not chargeable
up to the stage of sale deed. However, service tax is chargeable on the
construction agreement which is undertaken aJter execution of sale deed.

The assessee have mis-interpreted the said Boardt clarification datcd
29.O\.2009.

14. The Board vide said circular dated 29.OL.2OO9 has clarified that
- service tax is not chargeable till the execution of sale deed, as it is in the
nature of self service and that if thc 'residential complex' is meant for
'pcrsonal' use of a person, the same falls under exclusion clause. Till tlle
cxecution oI sale deed, the ownership remains with the Builder/ Developer

and it is transferred to the customer after the execution of sale deed. After
the execution of sale deed of a flat at semi-finished stage, if further
construction is undertaken for completion, the same is chargeable to servicc

tax as it amounts to rendering of construction aervice to the customer. The
said service no longer remains self sgryice as the ownership of the flats
stands transferred to the customer after execution of sale deed at semi-

finished stage.

15. The argument of'personal use'is of no avail in this case, as the

exclusion clause is applicabte only when thc tntjre residential complex'is
constructed for personal use of one person, which is not the case here. Even

the Circular No.l51/2/2012-ST dated, 1O-2-2O12 does not come to the
rescue of the asessec as it clarilies that the builder/devcloper would not be

taxablc in terms of Board's Circular No.108/02/ 2OO9-ST dated 29.O1.2OO9

only. As discussed above, the circular dated 29.01,2OO9 only clarifies that
service tzrx is not chargeable till the execution oI sale deed, as it is in thc
nature of self service.

17- Thcy have further submitted tllat composite schcme is not mandatory
and service tax can be paid under Rulc 2A. It is accepted that cotnpositc
scheme is optional. They have not furnished the details of tand cost, material
cost supported by documentary evidence. ln the absence of which, the
demald of Scrvice Tax on the full amount without any pcrmiasible deduction
of land cost or material cost would have bcen very harsh on them. In t}lis
backdrop, the calculation of service tax liability in the show cause notice at
compositc rate is a beneficial act which doea not make the show cause notice
invalid. They have not submitted the details of land cost, materials cost for
the relevant period supported by documentary cvidences even now.

18. They have also contested the qualification of demand. They have

submitted that taxes and other charges need to be deducted, The assesscs
have also submitted that in rcspect of ccrtain flats, there is no tax liability as
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under the exclusion prouided in tle definition of 'residential amplex'-
Howeoer, in both thcse situations, if serui@s of ang person like
contraclor, designer or a similar seruitx prouidet are received., tlen such
a person uould be liable to pag setvice tar.

16. In view of the above, I hold that the impugned activity is classifiable
under Work Contract Sewice' and it is also pertinent to mcntion that the aspcct

of taxability under Works Contract has been upheld by the Commissioncr {Appeals)
in his orders in Appeal Erentioned above.
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the same were sold after occuparcy certilicate has been issued. They have
also submitted a re-calculation statement. The occupancy certificate has
been issued on 23.O3.2O11 for some of tl:e constructions though no proof
has been submitted. But in the statement it is observed that certain
amounts have becn received towards agreement of construction even after
issuance of occupancy certihcate and no service tax liability is shown against
such receipts. The assessee has not maintained complete transparency with
regard to their activities.

19. With e{Iect trom O|.O7.2OL2, certain changes werc made in the
provisions and definitions of tlte Servicc Tax Act 1994, which are relevant,in
the present case are reiterated as under r

SectIoE 658 l44l : "seruice" me.Ins ang q.ctiuitA canied out bg a person for
anotler for @nsideration, and includes d declarcd seruie, but shqll not
indude-

(a) an adiuitg uhich (nnstitutes merety,-
(i) a transfer of title in goods or immouable propertg, bg wag of

sale, gifi or in ang other mqnner; or
(ii) a tran-sactbn in moneg or actionable claim;

(b) a provision of seruice bg an emploAee to the emptoAer in the course of
or in relation to hi,s emplogment;

(c) fees taken in ong Court or tibunol esto,bli,sled. und.er ang law Jor tlw
tim.e being in force.

SECTION 668. - There sl.all be leuied a tox ftteretnafier referred to a.s the
Seruice Tax ) dt tl@ rate of twelue per cf,r]-t on ttle uafue of o.ll serviaes, other
tlan those seruices specifted in the negatiue list, prouided or agreed to be
prouided. in th.e tqxqble territory W otE person to another and ollected in such
marurer as mag be presc:ribed-

aBCTION 66D : Contatns tle negdtiue ti,st of seruiccs. It appears lhot seruices
provided bg tle dssessee ate rlot (nuered under aftg of th.e seruices listed
therein-

AECTION 65E : Contains declared service which includes service pertain in
the execution of works Contract-

20. As per Section 66(E)(b) Works Contract means : construction of a
complex, building, civil structure or a part thereof, including a complex or
building intended for sale to a buyer, wholly or partly, except where the
entire consideralion is received aftcr issuance of coDplction-certilicato by
the coEpetelr.t autiorlty.

Explamtlon.- For t-l-e purposes of this clausc,-
(l) the expression "competent authority" mcans the Govcmment or any
authority authorizcd to issue completion certificate under aiy law for the
time being in force and in case oI non-requirement oI such certificate
from such authority, from any of the following, namely:- (A) architect
registered with the Council of Architecture constituted under the
Architects Acl, 1972; or (B) chartercd engincer registered with the
Institution of Engineers (lndia); or (C) licensed surveyor of t}Ie respective
local body of the city or town or village or development or planning
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authority; (ll) the expression "construction" includes additions,
alterations, replacements or remodeling of any existing civil structure;

Soctlon 67 : Valuation of taxable services for charging Service tax -
(1) Subject to the provisions of this Chapter, service tax chargeable on
any taxable service witi relerence to its value shall,-

(i) in a case where the provision of service is for a consideration in
money, be the gross amount charged by the service provider for such
service provided or to be provided by him;

(ii) in a case where the provision of service is for a consideration
not wholly or partly consisting of money, be such amount in money, with
the addition of service tax charged, is equivalent to the consideration;

(iii) in a case where t}Le provision of service is for a consideration
which is not ascertainable, be thc amount as may be determined in the
prescribed manner.
(2) where the gross amount charged by a service provider, for the service
provided or to be provided is inclueive of service tax payabte, the value of
such taxable aervicc shall be such amount as, wit]l t.Le addition of tax
payabtc, is equal to the gross amount charged.
(3) The gross amount charged for the taxable service shall include any
amount rcceived towards the taxable service before, during or after
provision of such service.
(4) Subject to thc provisions of sub-sections (l), (2) and (3), the value
shall be determined in such manner as may bc prescribed.

21. Flntle\ Notiftcation No. 25/2012-3T, d.ated. 20-06-2012, os
amendedspeciJied. seruies uhich wete exempt from paAment of Seruice Tax. It
appedrs thal seruices prouided by the ossessee dre not (fruered. uruler any of
the serutces listed thereirL

SERYICE TAX (DETERMINA?ION O.r VALUE) RULES, 2006 :

Rulc 2A. Determinatbn of uahte of seruice lrrtttor" in tle execution of a
u)orks co trqd.- S\bjed to the proui.sions oJ section 67, the value of
seruice portion in the execation of a works contract , rekrred to in
dause (h) of sedion 668 oJ the Ad, stall be determined. in tlLe

follouing anne4 nanela:-
(l) Value of seruicE portion in the exeantion of a uorks contract sll,,ll be

equiualent to tte gross amount charged for the works contract less
the ualue of propeng in goods tran*terred i^ the exeattion of the soid
works contrac:t. Explanqtion- For tle purposes of this clause,-
(a) gross dmount charged for the uorks contrq.t st]-d,ll rr,t include
ualue added ta-x or sales tdx, as the case mag be, paid. or pagable, if
anA, on trqnskr of pn:pertg in goods inuolued in the execution of tte
said. uorks contract;
(b) ualue of uorks contrqct seruice sttt:.ll include, -

(i) labour chtrges for execution of *te uorks;
(ii) amount paid to a sub-contractot for la.bour and servicfs;
(iii) charges for planning, designing and. architect's fees;
(io) charges for obtaining on hire or othanise, machinery and. tools
used for tle execttiorl of the oorks contract;
(u) cost oJ consunulbles such as ltater, eledricitA, fwel used in tle
execution of tle uorks c:ontract;
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(ui) @st of establi,slvnent of th.e contractor relatable to supplg of
labour and serui<x,s;

(uii) othcr similar expenses reldt.rble to supplg of labour and, servies;
(uiii) ptofrt eam.ed bg th.e serui@ provid.er reldtable to s-upplg of
labour and. seruies;

(c) Wlere vdlue added tax ot sales tox ltds been paid or pagable gn
tle actuol value of propertg in goods trensferred in the exeantion of
the works @ntract, tt ery such value adopted for lle putposes of
pagment of vdiue added tqx or sales tqx, sha.ll be ta'ke']. as the ralue
of propettA in goods transfeted in the exeqttion of lle said. uorks
contra.ct for determinalian of the ualue oJ serui@ portion in tle
exeqiion of works contract under thi,s do,use.

(ll) Whsre *Le ualue la.s r.ot been determined under clause (i), the
person tiable to pqg tax on thE serui(E portion inuolued in tltE exeq.Ltion of ttle
u)orks @ntract shall d.etermine th.e service to.x paVdble in the following
manne1 namelg:

(A) in ca,se oJ uorks coniads entered into Jor execution of original
t orks, selice tax shoil be pogabLe on foftA per @nt of the total
amount charged for tle works contract;

(B) b case of uorks @ntract entered into Ior maintenane or repair or
reconditiontq or restordtion or seruicing of ang goods, seruice tox
shall be payable on seuentg percent of the total amount dvlrged. for
lhE works contrad;

(C) in c(].se of oth.er works contracts, not q)vered under sub-clauses (A)

and (B), incfudirLg mqintenan@, repair, atmpletion and fatishing
seruies such as glazirlg, plo,sterirLg, floor and. utall tiling, installation
of electriel fitttngs of an immovable propertg , seruice tax shatl be
pagable oa sixtg per (,-'rL of tle totdl o,mourll clwrged for tle works
<rntract

22, In view of the above provisions and the discussions, it is evident that
the activity performcd by M/s Alpine Estates, is rightly classifiable under
Works Contract Service'and the valuation has to be adopted as per thc
provisions of Service Tax (Determination of Value) Rules 2006. Further in
the absence of documentary evidence to segregate the service value portion,
the correct mcthod is 10 follow composite method and thc tax liability is to be
calculated on 4070 of t}le Gross value. I havc gone through the urgings put
forth by the assesse under various heads ald also tie citations quoted
therein.

23. The assessee has sought cum tax benefit as they have not collected
service tax from the buyer. Such claims, without documentary evidence to
establish tiat the service tax has not been collected, does not hold good,
especiaUy whcn certain amount of tax is paid. It appears that all types of
benefrcial clairns are put forth without understanding the provisions of Law
and without any logical application. Such claims deserve to be abandoned.
Under such circumstances, the aaalysis of Tribunal pronouncements carurot
be called for in support of the benefits and exemptions claimed. Hence the
case laws reued upon fail to support the contentions of the assessce.

24. I have gone through t}re records and submissions made by the
assessee. The show cause notice has clearly discussed the activitiy of the
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I rely on the following pronouncement by the Hon'ble

TANZEEM SCREETV -RTS ls COMMISSIONER OF CEN'.RAL EXCISE"
MUMBAI-2OO6 (196) E.L.T. 2O9 Jrri - Mumbai)- Belief - Bona fid.e belief -

Btind belief - A blind belief tho,t what one i.s doing is righl does nol mo,ke it
a bona ftde belief. lpara 7l

27. Witi regard to interest and penalty, the notice has elaborately

78 of the Finance Act, 1944. The acts and omissions discussed above has
rendered the assessee liable for penal action. Penalty is a preventive as well ae
deterent measure to defeat recurrence of bleach of law snd also to disclurage non-
compliance to the law of any willful breach- Of course, juat because penalty is
predcribed that should not mechanically bc levied fo[owing Aper court's decision in
the case of Hijvlustha,n Steel Ltd. v. State of Orass@ leported ill 1978 (2)ELT
(J159) (S.C.) - AIR 1970 S.C. 253. Section 80 of the Act havinE 6adc provision for
excuse from lcvy of penalty under section 76 if the assessee proves that there was a
reasonable cause lor failurc under that sectton no other criteria is mandate of Law
to exonerate from pcnalty. The submission of the aasessee does not constitute
reasonable cauee so as to cxonerate them from the penslties by invoking section 80
of the Act. Rcliaice is placed on the following case laws:-

(i) 2OO7 (6) S,T.R. 32 (Iri. - Kolkats) -CCD., KOLTGTAJ Versus CURDIAN LEISURE PTANNERS

PVT. LTD.

(ii) 2006 {1) S.T.R. 32o flri. - DGl.)- SPIC & SPAN SECURITY & ALUED SERVICE (I) P. LTD.

VCrllIB C.C.E., NEW DELHI

F0 2O1O (r8) s.T-R. 492 Gri. - Del.)- GORA MAL HARI RAM LTD.VSCOMMISSIONER OF

SERVICE TAX, NEW DElHf--ReosonaDte colse nol shouol and .Endtu
oaitable - Iitpuoned @se beino one of abrse of o't,.fss of IdvJ. ittLounned order sustainoble -

sedions 7t 76 and 80 ol Fmancc A(,, 199a. lparu 51.

29. The assessee has also claimed benefit under Section 80 of the Act. In
my opinion when the intent has beeo discussed, cstablishcd and concluded
in any proceedings and the assessee is well aware of the Law and is legally
responsiblc for his acts and omissions, the provisions oI Section 8o of the
Act are not atkacted. I place my reliance on thc lollowing case law :

]. ASSISTANT COMMISSIONER OF CENTRAL EXCISE VS KRISHNA
PODUVAL---2OO6 (1) S.T.R. 185 (Ker.)--Penaltg (Servi@ tax) - Sectians
76 qnd 78 of Fi'].q,nce Act, 1994 - Incidents of imposition of penaltg are
d.istinct and separate under lwo prouisions and euen if offences are
cpmmitted. in course of so,'r"e transaction or o,ri,se out of same act,
penaltg imposable for ingredients of both olfences - Person who is guiltg

. of srtppression desente rto sVrnpathA under Section 80 ibid. - Ord.er of
Shgle Jwdge uith<Trauing penalty under Section 76 ibid, set aside.lpara
111.

30. In view of the findings and discussions detailed above, I pass the
following order :

P.Ee 2L of 22

Bonafide in nature.
Tribunal:

2A. Accordingly, I hotd that penalty under section 76 is irnpo8able as tley have
cootraveded the provisions of law despite adverse order passed by Commissioner
(Appeals).
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ORDER

(l) I confirm an amount of Rs. 1,23.37_56s/. (Rupees One Crore Twenty
Three L,akhs Thirty Seven fn",ffinarea and sixty nve onlyl
including Cessea on thc "Works Contr.act, scrvices rcndercd by them during the
pcriod from July, 2Ol2 to March, 2Ol4 in terms of sub-section (2) of Section
73 of the Finance Act 1994; errd also appropriate an anourrt o{Rs. 34,32,32g/-
already paid by them against thc above demand;

(ii) t demarrd interest at the applicable i.ates on the amount demanded at
(i) above under Section 75 of the Finance Act, 1994

-(iii) I impose a penalty of 1O96 of service tax amount demanded at (i) above,
under Section 76 of thc Finance Act, 1994, provided that where service tax
and interest is paid within a period of thirty days of the date of receipt of the
order of the Central Excise OIIicer determining the amount of service tax
under sub-scction (2) of Section 73, the penalty payable shall bc 25% of the
penalty imposed in that order, only if such reduced pena_lty is also paid
within such period.

(iv) I impose Penaity of RS. IO,0OO/- on them under Section 77 of the Finance
Act, 1994.

2,m t(tf t\-A',q'nG0 #
.,ffi,c

l$r rL JAIlll
COMMISSIONER

M/s.Alpine Estates,
5-4- 187/3, 2rd Floor,
Soham Mansion, M.G.Road,
Secunderabad-50O0O3.

(By SPEED PoST)

Copy submitted to the Chief Commissioner, Customs & Central Excise,
'Hyderabad Zone, Hyderabad.

Copy to:
1, The Assistant Commissioner, Service Tax, Division Il, Service Tax
Commissionerate, Hyderabad.
2. The Superintendent, Serwice Tax, Range Il A, Service Tax Commissionerate,
Hyderabad with a direction to serve the order on the assessee and submlt a copy
oF dated acknowledgement.
3. Master Copy/Spare Copy/File Copy
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