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Hiregange & fusociates
Chartered Accountants

Date:13.O4,2O 17
To
The CoEmlssioaer of Servlce tax (Appealsl'
Kendrlya Shulk Bhaqran' ?th Floor'
L.B Stadlum Road, Basheerbagh,
Hyderabad-S00 OO4

herewith enclose the appeal memorandum of against the Order in Ortginal No

dated 30.12.20 16 passed by theAssistant Commi

Dear Sir,

suh: Filing of Appeal against the order of theAssistalt commissioner of Serviee

tax, -Division-Il, Service tax Comrnissionerate,in Order in Original No'

37 l2016 Adjn(ST)(AC) dated 30.12.20l6Pertaining to M/s'Alpine Estates
With reference to 

-thi 
above, we are authorized to represent M/s.Alpine Estates and

C&

37 /2ot6 Adjn(sT)(AC)
Service tax, Division-ll
Bhavan, Basheerbagh,
along with annexures.

Service tax Comrnrs sionerate, sth Iloor, K ya Shulk
L.B.Stadium Road, Hyderabad 500 0o4in Form ST-4 and

Kindly post the matter for hearing at tJre ea-rliest
Thanking You
Yours truly

For Hi.re
ch
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FORl,l ST4
ForE of Appeal to tbe Commisslores of Eervicc tax (Appeal6)

IUnder Secrion 85 of the Finance Act, 1994 (32 of i99a)j
BEFORE COMIISSIONER OF SERVICE TAX (APPEALSI. KTIIDRTYA SHULK
BHAVAIT. 73 FLOOR. L.B STADIT'U ROAII. BASIIEERBAGII. HYDERABAD-

Rs.1,29,52,899/-

An amounr of Rs.48,O29l- vide
chalan No. o!!!9aated' rs.bq.zorz
yas paid owards mandatory pre-
deposrt in rerms of secrion 35F of
Central Excise Act, 1944
Challan enclosed as
Yes, at the ea.liest

To set aside the impugned ordcr to
the extent aggrieved and grant the
relief claimed.

AppeUant

(1) Appeal No. of 2al7
(2) Name and address of the Appellant M/s. Alpine Estates, 5-4-187l:3 & 4,

2"d Floor, Soham Mansion, M.c Road,
Secunderabad-5O0 O03

(3) Dcsignatioo and address of the
ofhc€r Passing the decision or order
appealed against atld the date of the
decision or order

Assistant Commissioner of Service
Tax, Division-ll, Service rax
Commi.ssionerate, Room No.-600, sth
Floor, Kendriya Shulk Bhavan,
Ilasheerbagh, Hyderabad-5OO OO4

[Order-ln-Original no. 37 i2076-
Service tax dated 30.12.2016

(4) Date of Communication to the
Appeuant of the decision or order
appealed against

(5) Addrcss to which notices may be
sent to the Appellant

M/s Hiregange & Associates,
'Basheer Vilia', House Noi 8-2-
2681L/1618, 2"d Floor, Sriniketan
Colony, Road No. 3, Banjara Hills,
Hydcrabad - 5OO 034.

13.O2.2017

A.Ed al6o to tJre
5A Period of dispute fDJil 2014 to March 2015

[Works Contract(ii) Amount of servico tax, if any Rs.6,4O,39rl-
period Servicel

(iii) Amount of refund if any claimed
mentioned in rhe Col.

for t.I:e period menrioned in Col.

dernanded for the

NA

(iv) Amount of lnrerest Interest u/s 75 of Finance Acr, 1994
Rs.64,O39/- of Pena-tty under Section
76 & Rs.IO,OOO under section 77 of
the F!4ance Act, 1994.

(v) Amount of penalty

(l.i)Value of Taxable Service for the
riod mentioned in Col.

Service Tax or penalty or
interest or all the three have been
deposited.

| (6) Whether

ether thc appellant q.ishes to be
heard in person?

(64) wh

1

of

(7) Reliefs claimedln appeaj--



BRIEF FA TS OF TIIE CASE:

A. Alpine Estates, Secunderabad (hereinafter referred to as Appe ant) is

mainly engaged in the sale of residential flats to prospective buyers

during and after construcfon.

B. Occupancy certilicate (OC) for the project (block wise) was obtained in

tbe year 2OlO/2Oll (OC copies are enclosed ." .nrr"*or& .ra
during the subject period all flats (except ilat No.gOS in btock A, 2O2O

& 41O in Block B arld 4O4 in Block C) were sold/booked after
occupancy certificate date only arrd not before that. In respect of the

flats booked aJter oc, sale deed is executed for the total sale varue,

the sarne is registered and appropriate ,Sramp Duty, has been

discharged on the same. Service tax was not paid on the amounts

received since sane is sale of ,immovable property,.

C. F\rrther in some cases (fl,ats booked after OC), certain adatitional

works were carried out, amounts received towards the same were

assess€d for service tax under the category of korks contract,
adopturg the taxable value in terms of Rule 24. of Service teur

(detennination of value) Rules, 2006 i.e. on a presumed value of 4oolo

of the contract value.

D' The below table gives the summary of the amount received towards
flats booked before OC & after OC and bifurcation thereof:

Though there are mis-match b€tween SCN & aforesaid table in respect of
t]:e amounts received towards additional works or VAT & registration
charges, the above fact of receiving OC and gross amount received

towards flats booked before OC & after OC, and the auounts received

, which llas

2

Particularg Before OC After OC TotalGross recel 5 618 1 07644 92 I 69450 71-taxableSal valdeed ue o 6aI 426I& registration (Non-VAT
taxabl

3,79,67A 16,18,350 19,97,96a
Towards Construction

taxable
agreemenh/additional works

2,00,000 4,900 2,O4,900

towards sale deed was correctly taken by SCN vide para 4



proposed to demand service tax on the flats eyen on the booked after OC

date and also on the sale deed component.

E The detailed working of the receipts and. the attribution of the said

receipts was already provided to

identified receipt wise and llat wise.

the Department autho:rities,

F- Previously several SCN,s were issued covering the period upto March
2014 v.ith sole allegation ttrat "serwces rendered bu them after

so

under

a. Vide para 3 of SCN dated 16.06.2010 and para 2 of the
Order adjudicating the said SCN

b. vide para 3 of Second SCN dated 23.04.2011

c. Vide para 2 of third SCN dat ed 24.04.2012

d. Vide para 2 of fourth SCN dated 10.06.2013

e. Vide para 2 of fifth SCN dared 26.o9.2c 14

In all the above SCN,s, there is error in as much including the va.lue
of sa-[e deeds within the ambit taxable value while a]leging sen ice
tax is liable only a-fter execution of sale deed i.e. on construction
agreements-

G. The present status of SCN,S as referred above is as follows

Commlsstoner
(Appeals) ordered
denovo for re-
quantification of
service tax payable
vide OIA No.
38/2013 (H-X)
S.Tax dt.
27.O2.2013

l

Period scr{ Amouat StatuaJan 09 to
Dec 09

HQPQR No.
82/2O1O Adjn
(ST) dated
16.06.2010

stay wit}r a pre-
condition of ore-
deposit of Rs. to
lakhs

Rs.3 1,10,377 / - granted

Jan l0 to
Dec 10

OR
No.62 /2OtL-
Adjn {Sr},
dated
23.O4.2011

RS .35,03,113/-

Jan 11 to
Dec 11 Adjn

Addl

Rs.48,33,49l- CrmI[issioner
(Appeals) ordered
denovo for re-

CESTAT

5r / 20t2
OR No.



OR No.
a2 /2013-

Rs .15,75,956/- Filed Show CauE
Notice reply on
3l.O1.2014 and
Order-in-Original is

Adjn(Sr)(ADc)/
r0.06.20.r3

July 2c-12
to March
2014

not received till date

Pres€nt SCN was also issued with similar error of

was rm ed SC of iS

its
or

H. Now the

quanti$ing the proposed demaad of service tax in as much treating
the sale deed values & other taxes as taxabte va.lue of s€.rvices
(annexure to SCN) while a eging that service rendered after execution
of sale deed alone liable for service tax (para 2 of SCN).
The iiability {or the impugned period is sumnxarized in the betow
mentioned table for ready reference:

J. Detai led fil st

e

K. Despite the detailed submissions made, subject Order-tn_Originat
No.37 /2016 Adj (STXAC) dated 30.12.2016 was passed confirming

dated
24.O4.2012 quantification of

service tax payable
vide OIA No.
38/2013 u{_rr)
S-Tax dt-
27.02.201 3Jan 12 to

June 12

CESTAT for disposat
of final hearing (an
appea-l against
Order{n-Original
No. rIYD-S.TAX_
coM-o3/2O1s
dated 31.08.2015

Rs. 1,23,37,s6s / _ Pending before

has been fied

OR
No.l6t /2014
Adjn (sT)
(Commr) dated
26.O9.2014

AEouttt Rs.GroS Rs ecel tS
694I ,50 7lInS S Deductions

Sale Decd al eu
R.gstration c sharge stam udp tyand other non letaxab recet ts

2 04 900
8l ,960

Taxable amou tn
batemen t 4Oo/o

Service Tax 12.36%
i0 130Actuall Paid

)ble
10130

the total demand along wittr interest and nalties.

4

VAT,
t--_=_
_ I ,2A ,68 ,826

19.97 .968



L. The impugned order was passed on following grounds:

a. It is pertinent to not that the subject notice is also periodical in

nature is issued as per Section Z3(lA) of the Finance Act, 1994.

Hence, the observations and implications discussed in tJ.e earlier

noticed alleging non-payment of the service tax need not be

reiterated ilr tl.e notice issued periodically

b. it is evident t}]at the activity performed by M/S Alpine Estates, is
rightly classifiable under Works Contract Service, a.rtd the

valuation has to be adopted as per the provision of Service Tax

(Determination of Value) Rules 2006. Further in the absence of
documentary evidence to segregate the s€rvice value portion, ttre
correct method is to follow composite method and the tax liability
is to be calculate d on 4O%o of the Gross value.

c- I have gone tJ:rough the records and submissions made by the
assessee. The show caus€ notice has clearly discussed the activity
of the assessee. The assessee in his correspondence has submitted
that they have paid service tax on the arnount, as calcurated by
them after deducting certain amounts. Such voluntary compliance

would have been appreciated if the taxable va.lue has been arrived
as per the prescription of Law. Ttre assessee has devised their own
methods to arrive at the tax liability \^,ithout following the provision

of Service Tax (Determination of Value) Rules 20O6.

d. The assesse has exe+uted several construction projects and is well
aware of Law. In spite of having knowredge about valuation under
Works Contract Seryice, the assessee has delib€rately attempted to
vivisect the coEposite service into differe[t instances and tried to
exploit the illustratve description of service under Law-

5



t

unds of ADDeaI

Appetlant submits that as stated in background facts & duly admitted
in the SCN vide para 4, during the subject period, all flats (except

t 1A o 4lo Block B lu BIoc&

he
ed

t a

e it

ed

of

6

servlcc tax ia liabte on the aEounts received towards said ,t{,ts

pre.ont SCII to dcprld 8€relce tax on th€ [.ts booked a{ter OC
dato 18 t.ot surtrlaable ald rcquired to bc droppcd. Therefore
demand of i.e. Rs.6,36,427 tt- pertain to flats booked a.fter OC does not
sustain and needs to be set aside on this count alone.

Vlolatiol of r,rhclplca of natural lusticc
2. App€liant submits that the impugned order was passed violatins the

principles of natural iustice as the submissions made by Appeuant
which are meritorious have not been adverted to or rebutted inter alia
the following vital decision making submissions were made before the
Ld. Respondent vide SCN reply but Ld. Respondent has totally ignored
the same while passing the irnpugned order:

a. SCN Reply Iiled on 04.0Z.2016 (Copy oISCN Reply atong with
acknowledgement is enclosecl 

"" ur,.r.*rl5
o

construction aereements- However. while quantifr,inq the sale

qprrearaace made bcfore adludlcatla{ authorltv aho. Copv of
PIf Record ls enclosed aa anaorure .



3. Appelant submits that all the above meritorious grounds have not

been considered while passing the impugned order. The system of
departrnental adjudication is governed by the principles of natura.l
justice. The impugned order neittrer analyses the submissions, nor
discusses the relevant cqse law, but has given the order without
pmper reasoning making ttre same as non-speaking and
predetermined order. In this regard AppeUant wishes to rel.y on the
following judicial pronouncements:

a. Southem plywoods Vs CCE 2OO9 (243) E.L.T 693 (Tri_Bang)

b. Kesarwani Zarda Bhandar Vs CCE 2OO9 (236) E.L.T 235 Ori-Mum)
c. Herren Drugs & pha-rmaceuticals Ltd- Vs CCE, Hyderabad 2O05

(191) E.L.T 8s9 (Tri-Bang)

d. Youngrnan Hosiery Factory Vs CCE, Chandigarh 1999 (ff2) E.L.T
1 14 (Tribunal)

4. Appelant submits t]at not considering the Reply to SCN while
passing order is as much as equal to not gjving an opportunity of
being heard to assessee which is clearly against t].e violation of
principal of natural justice. When the order can be set aside due to
Non-giving an opportunity of being heard than the same ratio eyen
application for not considering the Reply to scN. Relied on Kasturilal
Haralal Ltd. Versus Additional Comroissioner of Service tax 2O1O (2O)
S.T.R. 26 (cal.).

In light of the above, judiciar pronouacements order passed without
considering the submissions and without discussing and distinguishing
the case laws relied by Appellant is Iiable to be quashed.

7



Ia Re: The slleg.tton la SClf a,rd the itr,pugtrcd OIO i. that Appelanthes to pay service tax oa rhe.scotrrtru..d;;s=;;;ii, whica nasbcen accepted by ApFurDt_ttseif. rnereiorJi til J6n" o".a" to t"droppcd on thls grouDd lt3ctf.
5. Appeuant submits that undoubtf,dly they are liable to discharge

service tax on construction agreements thereby accepting service ta:(
on acdyity as proposed by impugned SCN read with earlier SCN,S and
as confrmed by the impugned OIO. However Both SCN & OIO
included the value of sale deeds only at t}le time of quanti-g,ing the
demand. As seen from the operative part of both scN & olo it is clear
that it is only sole allegation of SCN (para 2) & finding of olo (pa-ra
18) that construction agreements are subject to service tax under the
caiegory of "works contract,, no allegation has been raised to d.emand
service tax on the sale deed value.

6. On a perusal of the SCN, it is evident that the issue in the current
SCNs is therefore limited to the aspect of quartification of demand.
On a perusal of para 4 of the SCN which quaatifies the demand, it can
be easily inferred that the demand is quantilied based on statements
submitted by Appellant. The said statements for the periods are
ma-rked as Aftreo.r." ta.

7. On going tirough the statements provided by Appellant, it can be
seen that a deta ed breakup of the receipts into receipts towards "sale
deeds", receipts towaJds "construction agreements,, receipts towards
other taxable receipts and receipts towards other non-ta:eble receipts
was provided however on going through the annexure to the scN, it
can also be observed that though the allegation is to demand service
tax on construction agreements, tte _sslnutrcauog_i!_bered on

a for

8

al[ounts recclved towards the .sale dcedB,,.



8. It is therefore apparent *rat the SCN represents an error in
quantification of the demand. The same is explained through a
comparative chart provided below:

9. Appeuant submit that once the apparent error in calculation is taken
to its logica.l conclusion, the eotire demand fails and therefore tlere is
no cause of any grievance by ttre departrnent on this ground.

10. Since both the SCN and OIO agee on the principle that seryice taK
cannot be demaaded on ti-re value attributable to sale deeds,

Appellant are not making detailed grounds on the legal merits of the
said clqim. Notwithstanding the above, Appella:rt reserve their right to
make additional arguments as felt necessary on this aspect of senice
taE on value of.sale deeds. if it is ultimately held that the OIO in
principle demands tax on the value of "sale deeds,.

Ia Re: Intereat uadcr gcction ZS

I l. Without prejudice to the foregoing, Appellant submits t}lat when
s€rvice tax itseu is not payable, the question of interest and penalty
does not arise.

12. Appei.lart further submits ttrat it is a natura.l corollary that when the
principal is not payable there can be no question of paying any
mterest as held by the Supreme Court in kat}riba processors Vs. UOI,

I

llan t
As per As per SCN

Gross
1 69450 71 I 69450 7tl-f-SS Deductions

Sale Deed Value I 8262A 68 o, Registration charges,
other nonstamp duty and

VAT

tstaxable recel

19,97 ,968 21,t8,795

Taxable amount 2 o4 900 1 89929 52Abatement 4Qo/o 81 960 51 8l 160Service Tax 12.360k 10 130 6 40 39rPaidActu
0 oBalaace Demand 10,130 916 40

ie96 (88) ELT 12 (sC).



Ir Re: Penalty uader Sccuoa ?6 & ?? ofthe trhance Act, 1994
13. Without prejudice to the foregoing, Appellant submits that penalty is

proposed under section ?z- However, the subject show cause nottce
has not provided any reasons as to why how penalty is applicab.le
under section 7Z of lhe Finance Act, 1994. Further, the Appellant is
alre€dy regrstered under service tax under worka contract seryice and
filing returns regularly to ttle department. Accordingty, penal
provisions mentioned under 56gti6n 7Z is not applicable for the
present case- As t})e subject show caus€ notice has not considered
these essential aspects, ttre proposition of levying penalty under
section 77 is not sustainable and requires to
placed on M/s Creative Hobls pvt. Ltd. Vs C

S.T.R (Tri-Mumbai) and M/s Jewel Hotels
Mumball l2oo?) (61S.T.R 24o {Tfi_ Mumbai)

be dropped. reliance is

CE, Mumbai (2oOZl (61

Pvt Limited Vs CCE,

14. Appeuant submits tlat, when the tax itself is not payable, the
question of penalty under section Z6 does not ar-ise. Further assuming
but not admitting, that there was a tax liability as envisaged ln SCN
as explained in the previous paragraphs, when Appellant were not at
all having the intention to evade the service tax and further also there
was a basic doubt about trre fiabili.y of the service tax itserf on the
construcdon acdvity, Appellant is acting in a bona fide belief, that heis not liable to collect and pay service ta., there is no question ofpena.lty under section 76 resorting to the provisions of Section gO

considering it to be a reasonErble cause for not collecting and paying
seryice tax.

i5. It is further submitted that when schemes of,Extraordina4r tax payer
friendly' and VCES was introduced to waive the pena_lty when
.ssessees who did not at all collply with service tax Law can be given
rmmunity provided they pay service tax arong wlttr appropriate rate

1



interest, no reason why law abiding ass€$ee who had got himseu

registered more or less in time and started paying service tax, shall be

denied benefit of waiver of penal provisions. In this regard relied on

Commissioner v. R.K. Electronic Cable Network _ 2c,06 l2l S.T.R. 1S3

(Tribunall.

16. AppeUant submits that ST-3 returns were also 1iled clearly showing

the total €mount received from customers and cleady bifurcating the

amounts received towards sale deed value as arnounts received for
exempted service, and amounts received towards construction
agreements as taxable amounts. Details of seryice tax computationst
and showing the liability has been submitted voluntarily to the
department. They have not paid service ta:x on s€le deed value on
bonafide belief that same was not required to be paid as substantiated
by the earlier SCN,s & correspondence witll department. It is settled
law that if person acted on bonafide beliel imposition of penalties are
not wa-rral.rted.

17' Appella,.t submits suppression or concealing of information with
intent to evade t]"e payDxent of tax is a requirement for imposing
penalty. It is a set ed. proposition of law that when the assessee acts
rvith a bonafide berief especiany when there is doubt as to statute also
the law being new and not yet understood by t.le comlnon public,
there cannot be intention of evasion and penalty cannot be levied- In
ttris regard appellant wishes to rely upon the following decisions of
Supreme Court.

i. Commissioner of C.Ex., Aurangabad Vs. pendhakar

Constructions 20t t(231 S.T.R. 7S(Tri._Mum)

Hindustan Steet Ltd. V. Srate of Orissa _ 1gZ8 l2l ELT (J159)
(sc)

Akbar Badruddin Jaiwani V

16r (Sc)

Couector - 1g9O (4Zl EL.f

11

u1,

11



iv. Tamil Nadu Housing Board V Collector _ 1990 (24) ELT 9 (SC)
Therefore on this ground it is requested to drop the penalty proceedings
under the provisions of Section 76 of the Finance Act, tg94.

18. Appellant submits ttrat penalty is imposable when Appeltrant
breaches the pmvision of statute with ar intent to defeat the scheme
of the Act, when there is a confusion prevalent as to the leviability and
the mala Ede not estabrished by the departnnent, it wourd be a fit case
for w4iyga 6f penalty as held by va-rious tribunals as under

a. Vipul Motors (p,} Ltd. vs Commissioner of C. Ex,, Jaipur-I
2oo8 (0o9) STR o22o Tri._Del

b. Commissioner of Service Tax, Daman vsMeghna Cement
Depot 2OO9 (OtS) STR OlZg Tri._Ahmd

Ia re; E€nefit u-ader &cttotr tO of tbe Flaeace, Act, 1994
19. Appelant subrDits that as explained in above para,s they are not

Ilaying sereice ta:r on bonajide belief that same was not liable to be
paid in view of

a. Exclusion part of service defiaition given under section 658(44) of
Finance Act, 1994 in as much specifrcally excluding the sale of
immovable property Irom levy of service tax

b. Activity performed till the execution of sale deed is in U1e nafure of
self service and not liable for seryice tax

c. activity of construction undertaken by the developer would be
works contract only from the stage t.I.e developer enters into a
contract qiith the flat pulchaserand not prior to that

d. Earlier SCN,S demanding service tax on tota.l amounts received
after deduction of sale deed va-lue

20- Appellant subllits that they have eshblisbed the reasonable
for the nonpayment of service tax. Once reasonable cau

caPse

ls

no penalty is

established the authority has the discretion to hold that

12



imposable. The provision doesI not say that even upon establishment
of reasonable cause, penalty is imposable. The provision only says nopena.lty is imposable.

22- Appellant craves leave to alter, add to and/or a-rrend the aforesaidgrounds.

21. App€llant submits that thr

issue was also debatabte 

ere is bona fide utigation is going on and
rich itself can be considered as reasonable

cause for faiture to pay service tax. Accordingly waiver of penaltyunder section can be made. In this regard rel.iance is placed onC.c.E., & Cus., Daoea v.

2orr r2gt..?.R. 116 (Gqi.r 
co'oaloD contsot Scrvice! Ltd

23. Appelant wish to be

this matter.

personally heard before any decision is taken in

Appetlant

13



PRAYER

Therefore it is prayed

a. ?o set aside the impugned

b. To hold that the 
"u-"" , 

o t the extent aggrieved;

ax is liable onty on the value of the
construcuon agreement as alleged in the SCN and therefore the
order needs to be dropped;

c. ?o hold that servic€ tax is not applicable on amount received forflats booked after Occupancy certificate.
d- If required, to hold t}lat el

towards sale d""d i",.,,ri;;Lt" 
merits the amounts received

e. To hold that no penalry is imposable under Section 76 &Section Z7 of the Finance Act, 1994.
f. To hold that Appellaat is eligible for the benefit of waiver of thepeDalty under Section 80 of the Finance Act, 1994
g. Any other consequential relief is

verified today the l3h day of Apnt,2olz

Place: Hyderabad

VEruFICATIOIY
I, Soham Modi partner of I
decrar.e that what is stated .,"" 

^"u 
Estates, Appertrant, do hereby

and belief. 
cove is true to the best of my information

t

74

-dppellaat
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