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TKIlqqI PREAMBLE

1 qGcr Fri+ lrq orft ftrr rqr tsc Eqft * M ETftr + F*lr1 v6 yft t 6 * * qr& {r
This copy is granted free of cost forthe private use of the person to whom it is issued.

z.(al ++ frffiff sq 3[ter +,rrara t d ] E-r 3{fuft{c, 1994+firrao *3i t{ *creI6, Tfir< sJ6 e
+{rfrr q+{ qfufilr, tr+q +q, rqc irq,t<nr( +i u-c aqffi dr< ffi* +€ scrm $A + R0, d<a'.'c,
t<<rrr<, ftiqrrr-soooo4 + qcer 3{+m Errr +l rot {r
Any assessee aggrieved by this order may file an appeal under Section 86 of lhe Finance Act, 1994 to the Cu3toms, Ercise t
Service Tax App€llate Tribunal, Regional Bench, lst Floor, H WSSB Building (Rear Portion), Khaintabad, Hydcrsbad, TS-
5qxn4.

2.(b) idq Esr< T6 qfuftqc, r gaa 4i qrr 35 EF + rts (iii) * r5en, ura 8s ff 3q-urr (5) + {<ffi qr+sr rr
ffiq + E-i-6 qfi-{ + ftq, 3{ffi+ frltq qrftq qr?cr * A-Ed <+o ff rrf { s<t a1e-rur * Fol w rr, t*
qwt t s-{i 6{ qr q..{ *r ds ffic d, qr ?s +'r, q-{t tcr ?is ffiil at, Eq cfrsm qcr 6.{r fi,n : i-sl +r h
crqi+i t, Clr C, 1994 + ?rrn a3 + rr{r< i BTfufrqc ff rr.r ss qs. <q f r

As per clause (iii) ol Seclion 35F of the CEA,1944, the appeal against the decision or order refened to insuLsection (5) of section
85, the appellant has to deposit ten per cent of the tax, in case where lax or tax and penalty are in dispute, or penalty, 

',vhere 
such

penalty is in dispute, in pursuance of lhe decision or order appealed againslr Seclion 35F of the Act is applicable lo service tax case
by vi(ue of Section 83 of FA, 1 994.

3. 3q sr.r (1) Fr sc srrr (2) ?rr slr sr.r (2q1 + 3iiltd e-+6 s{+q Bq 3racr + A-6€ rrfflr frqr qr{T * 3{ qA9I +
ftuffoff arn crt +li ff ilrftc + #{ Tfri + Sn.r Gq urga;t qr an5*i ff rffi * rrqeT, ++ S qrrtr Et,
srn. fr'fi qr qrQgr
Every appeal under sub-section(1) lor sutssection(2) or sutsseclion(2A)i of Seclion 86 of FA,'1994 shall be filed within !h!eg
09[hg of the date on which lhe order sought to be appealed againsl was received by lhe assess€e, the lcommittee of the
Commissionersl, as the case may be.

4. +rt 2 + sFqfuil <{fc qs ff st gc & z ffitqncMtftq qr?cr * G-{-a qftq fuqr qrqr i sq orAcT *
Rutftff h qrq rfsi ff drfre + fi-{ c-0+ * *a-r ftqr qr rsrdr fr fr+ wrtr } R-ca qff.q frqr or<r qrtm i
+r 3T+q +-G + ftq ftfur na ar?r #:r qriqr ff qrr yffi dqu *+ lrQq 1F{qif + qr sR rcrf+d yfr Er+qrfu'J
The appeal, as referred to in Para 2 above, should be filed in S.T.5/S.T.-7 proforma in quadruplicate; ,,vithin lhree months from the
date on which the order sought to be appealed againsl was communicaled to the pady prcferring the appeal and should be
accompanied by four copies eaci (of t{hich one should be a certified mpy), ofthe order appealed against and the Order-in-Original
which gave rise to the appeal.

5. irftq:F qrq Q-qa-fi + EM iiq h r5rr+ rfrqn h w + s-fl Rflq fuil t s-€f + A;ff 6 rrfrrfd *+ff erqr
t vrr frq qq teifud ft grw +iwa {+ <rQq qtr qf}ftcc ff u-r,r ao * ,Td-d frftes Ts * tq-rn q;r rqFr
S {q[ €t+ qrEqr tq g-e ffiRn {r
The appeal should also be accompanied by a crossed bank drdt drawn in favour of the Assistant Registrar oI the Tribunal, drawn
on a branch of any nominated public seclor bank at the place where lhe Tribunal is situaled, evidencing payment of fee prescdbed
in Seclion 86 ofthe Act. The fees payable are as under:-

(6) ftc qrq+ + B{ffq dqftrd d T{ qrf,+ t cirn rrqr +fl s"{ ittr qre fi friff S i*q :erq gJ6
cm er{I rnqr rqr rc 6c+ qts {rq qr r{+ rq A iir,, rqt qq rgn;
(a) where the amount of service tax and interesl demanded and penalty levied by any Central Excise Offcer in the case
lo which lhe appeal relales is live lakh rupees or less, one thousand rupeesi

(q) frq qrr+ + sr+d defrr d cc qrs+ i qirn rrqr +fl 61 3tt qrc din frffi ff i+q riqr< {6qlffi ar.r nqr rrfi <c Eqt qt{ qrq + qff6, ift-r cq} rqrq qrq.fr a:,*, fr rit, oq} +E FflT.
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5.(i)

6.(i)

(b)wheretheamounrofservicetaxandinlerestdemandedandpenaltyleviedbyanycentralExdseofficefinthecase

io which the appeal relates is more than five lakh rupees but not exceeding fifly takh rupees, five thousand rupees;

1.r1 frc crr+ + 3T{-q +isRril i E{ crc+ t qi'n rtr *Er cz qtr qrc aqI Rfr fr Ar*q r'Tr< eJG

qffi <rn e,nqr.rqr <s, tqt q-qrq crq * qft-d A *, 6ct qq {frr{;
(c) ,,vhere the amounl of service tax and interesi demanded and penalty levied by any central Excise offcer in the case

to which the appeal relales is more than lifty lakh rupees, ten thoosand rupees:

rff ff um ao ff 3c trRr (4) + 3imt-{ qinq 
'rq 5-q qrqRrft h rrs{ } tiiq i r'}€ tq tq rfr tt

NoleeispayableinrespecloftheMemorandumofcrossobiectionsreferredtoinsub-section(4)ofSeciionS6ibid.

srfl*t fiq+c i rrr rqt ftg rrn eS cr*<r-a * cm:

Every application made b€fore the Appellate Tribunal:- -'-" 
tO +* + r-tt * ftq *ft< w rra-& + gqF+ + ftq qT drffi qqfi-rthftc qT+<tq{:qr

(a) in an appealfor grant of slay olfor rectification ol mislake orfol any other purposei 0r

1,e1 fr'ff erfl-e vr uAn fr 5<: qrft-e q'ri t ftq va* rrr en ql-< ql fi eI6 A+ qrRqt

O) for restoration of an appeal or an ap'plication, shall be mmpanied by a fee of five hundred rupees:

sq gq am * da-rtd qrfs ar.r <rqI frq rrC afl+fi + qrr+ t +t cf6 tq i-fr tt
No fee is payable in case ol an application filed by Commissioner under this suEsection '

+ai" # ,r-* 
"aA*, 

ig++ qt{ Ar*q s-nrc qa lM, zooz nqr ftqrqrq' i*q ror< q< a i-+r +"r

3[+ftqQqi-fi(cffi1982tqrlfq-qgfifrgt{:rqdsfufrcrTdt6}frtG-(6.Gfl+Yr4qrfrff*{
eqrt i{r+fiid fr{r qrdT tt
Aflention is invited to the provisions goveming these and other related matters, contained in lhe central Excise Act, 1944 and

Central Excise Rules, 2002 and the Customs, Excise and Service Tax Appellate Tribunal (Procedure) Rules, 1982

##########
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This appeal is filed by M/s Alpine Estates, 5-41-187 13 & 4' 2"4

Floor, Soham Mansion, M.G. Road, Secunderabad - 5O00O3 (hereinafter

referredtoaSthe"appeltant"),againsttheorder.in-originalNo.37l2016
ADJ (sTl (AC) dated so.L2.2ot6 in [o.R' No' 2212016 - Adjn' (S'T) (JC) (AC)]

(hereinafter referred to as the "irapugned orderr') passed by the Assistant

Commissioner of Service Tax, Division - II, Service Tax Commissionerate'

Hyderabad (Presently Secunderabad Division, Secunderabad

commiseionerate), (hereinafter referred to as the 'Adjudicating Authority").

2. The appellant is registered with the Department for payment of

service Tax for the services fuorks contract services' and 'construction of

Residential Complex Service'. Intervention of the Department revealed that the

appellant had entered into

1. Sale deed for sale of undivided portion of land together with the semi-

finished portion of the flat;

2. agreement for construction.

tended that on execution of the sale deed the

right in erred to their customers and hence the

constru e appellant thereafter to ttreir customers

as there existed service provider to serviceunder

cas
+^

erty
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3. Five Show Cause Notices involving the period from 0 1 / 20O9 to

03l2Ol4 were issued earlier. The present notice [a periodical one] which has

been adjudicated by the Lower Authority involves the period from 04 l2Ol4 to

O3/2O15. The details were received from the appellant regarding the receipts

for the service rendered during 04 12014 to 03/2015 [detailed in para 4 of the

,

notice] based on which it was worked out that the net taxable value was

Rs. 1,29,52,889 l- on which the Service Tax worked out to Rs.6,40,391/-.

Invoking the relevant sections of the Finance Act, 1994, demand was issued in

terms of Section 73(f A) of the Finance Act, 1994 for the aforementioned period

demanding tax along with interest and proposing to impose penalty under

Section 76 &77 ofthe Finance Act, 1994.

4. The appellant contended during adjudication that for the purpose

of computing Service Tax liability, the value of sale deed was included which

was not legally tenable and that they had paid the Service Tax for the relevant

period for which there was no proposal for the appropriation of the said

amount and that the tax paid may be appropriated against the demand

confirmed if any.

5. The Adjudicating Authority after hearing the appellant and going

through the submissions made, held that it was not in dispute that the

appellant was engaged in the activity of construction and had executed a

residential complex project having more than 12 flats and the layout of the

project was approved by the civic authorities; that various flats had been sold

to the customers in two steps: flrst they executed a sale deed at the semi

finished stage by which the ownership was transferred to the customer on

payment of appropriate stamp duty on the sale value. Secondly, they have

entered into an agreement with the customer - (written or oral) - involving

supply of material and labour to bring the semi-hnished flat to a stage of
completion; that as it is a composite con abour and material ,rt
clearly satisfied the definition of wo d in view of the

clarification of the Board's circular

the Adjudicating Authority held

classifiable under works contract

ted, 24.O8.2O1O,

ty was rightly

had also been

olA # HYD - SVTA)( - 000 -Ap2- 0273 - 17-.r8 oATED Page 3 of 9

receiver relationship between them and this service rendered by them was

taxable under Works Contract Service'.

and
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upheld by the Commissioner(Appeals) in the orders mentioned in the impugned

order in para 10 & 11. Discussing tl:e provisions in the Finance Act, 1994 and

the Valuations Rules regarding the valuation of the taxable services, it was held

that the activity performed was rightly classifiable under works contract service

and valuation to be adopted was to be as per the Service Tax (Determination of

Value) Rules 2006; that in view of the absence of the documentary evidence to

segregate the service value portion, the correct method to be followed would be

the composite method and the tax liability to be calculated on 40%o of the Gross

value. The Adjudicating Authority also did not accept the submission of the

appellant regarding the payment of appropriate tax holding that the appellant

had not arrived at the taxable value in the manner prescribed under law and

had deliberately attempted to vivisect the composite service into different

instances to exploit the description of service under law. The Adjudicating

Authority also held that the appellant was well aware of law and that the plea

of bonafide belief was wrong and imposed penalty under Section 76 & 77 of t}re

Act. The demand was therefore confirmed along with interest and the

impugned order passed imposing penalty.

The appellant is aggrieved by the impugned order and is on appeal

on the grounds:

6

That during the subject period, all flats (except flat No. 305 in block A, 202 & 410 in
block B and 4O4 in block C) were booked after the date of occupancy certiflcate and sale
deed is being executed for the entire value that is being a case, no Service Tax is liable
on the amounts received towards said flats since the same is 'sale of immovable
prop€rty'and it was specihcally provided in Section 66E(b) of the Finance Act, 1994
that Service Tax is not liable for flats booked after OC date; that the proposal of the
present notice to demand the Service Tax of the flats booked after OC date is not
sustainable and required to be dropped;

That the impugned order was passed in violation of principles of natural justice as the
submissions made by the appellant have not been adverted to or rebutted and the
Adjudicating Authority ignored the same while passing the impugned order;

That the sole allegation in the impugned notice was to demand Service Tax on
construction agreements and while quantifyilg, the sale deed value also has been
included - which was brought to the notice of the Department sPecifically at the time of
appearance before the Adjudicating Authority; that they rely on the case laws cited in
para 3 of the grounds;

That they accept that they are liable to discharge Service Tax on the construction
agreements thereby accepting Service Tax on activity as proposed by the impugred
notice read with earlier notices and as confirmed by the impugrred order; however they
contend that the notice and the impugned order both included the value of sale deeds
only at the time of quantifying the demand; that the operative part of both the notice
and the
agreemen
allegation

rmpu
ts

that the sole allegation is that the construction
Tax under the category of works contract, but no
.d Sergice Tax on the sale deed value;

tion of the demand - represented in tabular form
once the apparent error is taken to its logical
and there is no cause of grievance by the

ce Tax cannot be demanded on the value

That th
rn pa
conclu
Depa
attribu

e groirnds -
16i$ g16snd; tb

the

a

t

.)'

!,

r-in thi
entite

sde deeds;
E'- .
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That when the ST is itself not payable, there is no question of payment of interest and
penalty;

That regarding payment of penalty under Section 76 &,77 was not imposable as the
appellant was registered under ST under works contract service and filing returns
regularly; further when the main demand fails, there was no question of penalty; that
the returns clearly showed the total amounts received by the appellant from the
customers arld clearly bifurcating the amounts received towards sale deed value as
amounts received for exempted service and amounts received towards construction
agreements towards taxable amounts; details of computation have also been submitted
to the department voluntaril] ;

That they had not paid Service Tax on bonafide belief that

the seme was not llable to be pald in vlew of excluslor part of Sectlon 658[44]
of the Fiuauce Act, 1994, specifically excluding the sale of inuovable
property from levy of Senrice Tax

actlvlty performed tlll the execution of the sale deed was in the nature of self
serrice,

that the actiylty of conatruction undertaken by the developer would be works
contract ooly from the stage the developer etrters ilrto a contract wltb the llat
purchaser and not prlor to that and

the earlier demands ou total amoutrts recelved after deductioa of sale deed
value.

Therefore they have established the reasonable cause for nonpayment of Service Tax
and once the same have been done, the authority has the discretion to hold that no
penalty is imposable under Section 80 ofthe Finance Act, 1994;

That there is bonafide litigation is going on and issue was also debatable which itself
can be considered a reasonable cause for failure to pay Service Tax and they placed
reliance on the case law cited in para 21 of the grounds;

They pray that the impugned order may be set aside to the extent aggrieved and to hold
that the Sewice Tax was liable only on the value of the construction agreement as
alleged in the Show Cause Notice and therefore the order needs to be dropped;

FINDINGS:

8. I have carefully perused the notice, impugned order and the

submissions made by the appellant. I {ind that the appeal has been filed with a

delay of one day for which the appellant has submitted that they had a

problem in interpreting the number of days from the date of reckoning which

they presumed was to be excluded. the same and requested for

condonation. I lind the reason sfactory to condone the

same in view of the Powers ves (3A) of the Act.

I

rS

o mm
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7 . I have heard the appellant on 17 .O7 .2OI7, represented by Shri. P.

Venkata Prasad, Chartered Accountant, who reiterated the submissions made

in their grounds of appeal and requested for consequential relief'
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9. Perusal of the records show that the appellant is registered with

the Department for payment of Service Tax for the services fuorks contract

services' and 'Construction of Residential Complex Service'. Intervention of the

Department revealed that the appellant had entered into Sale deed for sale of

undivided portion of land together with the semifinished portion of the flat and

thereafter, an agreement for construction with the buyer ofthe flat.

10. The Department contended in para 2 of the notice that on

execution of the sale deed the right in the property got transferred to their

customers and hence the construction service rendered by the appellant

thereafter to their customers under agreement was taxable service as there

existed service provider to service receiver relationship between them and this

service rendered by them after execution of the sale deed against the agreement

of construction to each of their customers to whom the land was already sold

was taxable under Works Contract Service'. This being the case, Service Tax

was arrived at in para 4 of the notice deducting VAT amount from the Gross

receipts and arriving at the taxable value of Rs. 1,29,52,899/- which included

the gross sale deed value. Based on the above, the Service Tax liability was

worked out and the demand raised for the period O4l2Ol4 to 03/2015. The

appellant is aggrieved by this and protest against the inclusion of the sale deed

value for the purpose of demand. They accept that they are liable to discharge

Service Tax on the construction agreements thereby accepting Service Tax on

activity as proposed by the impugned notice and as confirmed by tJle impugned

order. It is therefore not in dispute that the demand has been made for the

activity after the sale deed has been executed under the category of Works

Contract Service. It is not disputed by both parties regarding the classification

of the service rendered but only regarding the valuation to arrive at the taxable

value.

I 1 . The appellant in para 8 of the grounds of appeal has submitted
that the quantification of demand was erroneous and in their view the demand
(after the deduction of the saie deed value, VAT and other charges - as
illustrated)

Rs.2,04,90

Act, the rel

would

ol-.
to Rs. 1O,130/- on a taxable amount of

ce covered under Section 658 (44) of the

s reproduced hereunder for reference:

a-)

n

S:
(

/7
ra'',a

t

the

TEO 26.12.2017 Page 6 of 9
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65E} (44) "service" mezrns any activity carried out by a person for another for
consideration, and includes a declared service, but shall not include-

(a) an activity which constitutes merely,-
(i) o trar*fer of title in goods or immouable prowrtg, bg wag oJ sale, gifi or in ang oth.er me.nner; or
(it such transfer, detivery ot supplg of ang goods rthich i.s deem.ed to be a sale uithin the meaning of
clause (29A) oJ Article 366 ofthe Constitrttion, or
(in) a tiansaction in money or actionable claim;
(b) a provision of service by an employee to the employer in t-I.e course of or in relation to his emploJrment;
(c) fees taken in any Court or tribuoal established under any law for tie time being fur force.
Dt rrlar.atl,on I. - ......................
Explatdtion 2.
bcplanqtlon 3. .....
Bxplanqdon 4. -.....

12. It is obvious that the activity of the sale of the semi finished flat

after occupancy ceftiflcates were issued were not liable for Service Tax. For the

activity carried out by the appellant after the sale of the flat under agreement,

the same are taxable under the category of Works contract which is also the

contention of the appellant and hence, as alleged in the notice, the Service Tax

is required to be paid only on the service provided under works contract for the

agreements entered into with the owners of the flats. The AdJudicating

Authority also in hls lmpugned order ln para 1a & 19 held that the

impugned activity was classifiable under works contract and the same ls

upheld. However, while arriving at the valuation of the works contract, the

Adjudicating Authority in para 23 held that in the absence of the documentary

evidence to segregate the service value portion, the tax liability was to be

calculated on 4oo/o of the gross value and proceeded to calculate the liability on

the gross value received inclusive of the sale deed portion and confirmed the

tax amount as in para (i) of the ORDER portion in the impugned order. when

the relevant portion of the Service Tax (Determination of Value) Rules, 2006, as

reproduced by the Adjudicating Authority in para 22 (Rule 2A) is perused, the

same is to be determined in terms of clause 2(AXiiXA) which reads as:

(ii) where the value has not been determined under clause (i), the person liable to pay tax on

ihe sewice portion involved in the execution of the works contract shall determine the sen/ice

tax payable in the following manner, namely:-
(A) in iase of works contracts entered into for execution of original works, sen lce tax shrll be

payatle on forty Pcr cent of the total amourt charged for the works contract;

(B)

(c)

Therefore, the valuatio

be on the agreement value (char

appellant with the Purchaser of

this case should

tered into by the

shall be paid onand the Service-

SC

con
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4Oo/o of the amount as the appellant could not furnish the details to segregate

the service portion of the contract.

13. The appellant has furnished in the grounds, his calculations of the

liabilify, after deducting the 'non-taxable' amounts and accepted the liability of

Rs.10, 130/- as payable on a taxable value of Rs.2,04,900/-. As there is a
variance in the deductions in the data furnished by the appellant and the data

provided by the Department in the Show Cause Notice, it will be in the

interest of justice to remand the matter back to the Adjudlcating

Authority only for the express purpose of arrlving at the value of the
portion of the works contract as discussed supra and then arrive at the

demand to be confirmed. Therefore para (i) of the ORDER portion is set

aside and remanded to the Adjudicating Authority with the direction for
quantification supra. I rely upon the rulings pronounce in the case of CCE,

Panchkula vs Goel International Pvt Ltd [2015(39) STR 330 (Tri Del)] and CST

vs Associated Hotels Limited [2015 (37) STR 723 (cuj)] in ordering the remand.

It is further observed in para 24 of the impugned order that the Adjudicating

Authority has mentioned that the appellant has submitted that they have paid

Service Tax on the amounts after deducting certain amounts. Therefore the

same also has to be taken into consideration during the reworking of the

demand.

74. Regarding the submission of the appellant that as the demand

does not arise, attendant interest does not arise, the same carnot be accepted
in view of the presence of a demand in view of the discussions above.

Therefore the attendant interest arises automatically on the modified
demand arising in denovo adjudication; and para (ii) of the order portion
is also required to be modilied and is to be calculated on the basis of the
demand arising in the denovo adjudication. Regarding the protest of the
appellant against imposition of penalty on the basis of bonafide belief, the same
cannot be considered in view of the appellant being registered with the
Department under the category of works contract service and being aware of
the contingencles o t 07.o7.20t2, there has been no doubt regarding
the payment r the category of works contract, and the
appellant c cuse of the disputed issue being under

)

litigation.

para (iiif
in upholding the penalty imposed in

e penalty under Section Z7 of the Act

OIA # HYD- SVTAX
Page 8 of 926.,t2.2017
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in para (iv) of the Order portion. However, penalty under Section 76

imposed by the Adjudicating Authority also requires to be modifled on the

demand arisirg in denovo adjudication. In view of the above discussions, I

am also not inclined to consider the plea for benefit of waiver under Section 80

of the Finance Act, 1994 as the appellant is aware of the facts and cannot be

held to be under bonafide belief as they have been on appeal at higher forum

also against the earlier orders passed in the matter. Furthermore, section 80

has been omitted from the statute as on the date of adjudication, without

saving / repeal in respect of the existing impositions, by Section 116 of the

Finance Act, 20 15. The waiver provision is therefore not availabie for

invocation.

15.

ORDER

The impugned order is modified to the extent discussed supra and

the matter remanded to the Adjudicating Authority for the purpose discussed

supra. The appeal is disposed acco

4.\

f}r'r--.

+.4.lqr<nrrq
.T PRASAD NAIK)

(3rftq-ll), t(tr{r<
er (Appeals-ll), Hyderabad
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M/a Alplne Estates, 5-41-187 l3 & 4, 2"d Floor, Soham Mansion, M.G. Road, Secunderabad
500003

2. M/s. Hlregange & Associates, "Basheer Vila", H.No.8-2-268/ 1 /1618,2nd Floor, Sriniketan
Colony, Road No. 3, Banjara Hills, Hyderabad - 500034.

Copy Submitted to
The Chief Commlssioner, Central Tax &Customs, Hyderabad Zone, Hyderabad

Copy to
1. The Commissloner of GST, Secunderabad Commisslonerate, (Erstwhile Service Tax
Commlsslonerate), GST Bhavan, L B Stadium Road, Basheerbagh, Hyderabad, TS-50OO04.

[Jurisdicttonal Commlssloner]

2. The Deputy Commissloner of GST, Secunderabad Divisiou , Secunderabad
Comralsslonerete, (Erstwhile Dlvlsloa - II of Service Tax Commlsslotrerate), Queen's Plaza
Building, 38 and part of 48, Part of Plot Nos. 1-8-386/388138914361443, S. P. Road,
Begumpet, Secunderabad, TS-5OOOO 1. IRespondent]

3. Master copy.
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In view of the above, the following order is passed.

to


