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This Copy is granted free of charge for the private use of the person to whom it is issued.
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Under Section 85 (3A) of the Finance Act, 1994 as amended, any person aggrieved by this order can
prefer appeal within two months from the ddfe of communication of such order/decision to the
Commissioner (Appeals), Hqrs, Office, 7th floor, L. B. Stadium Road, Basheer Bagh, Hyderabad-4
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An appeal under Sec.85 to the Commissioner (Appeals) shall be made in form ST-4 and shall be
verified in the prescribed manner.
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The form of appeal in Form No: ST-4 shall be filed in duplicate and shall be accompanied by a copy
of the decision or the order appealed against.
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The appeal as well as the copy of the decision or order appealed against must be affixed with court
fee stamp of the appropriate amount.
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Sub: Non-payment of Service Tax on Taxable Services rendered by M/s. Alpine Estates, Hyderabad
for the period from April, 2015 to June, 2017 — Issuance of Order — Regarding.

dede e e dededededededede ke

Brief Facts of the Case:

M/s Alpine Estates., 5-4-187/3 86 4, 2nd Floor, Soham Mansion, M. G Road,
Secunderabad

- 500 003 (hereinafter referred to as ‘M/s. Alpine’ or ‘the Assessee) have
registered themselves with the Service Tax Department vide Registration No.
AANFA5250FST001, for payment of Service Tax under the categories of “Works Contract
service” and “Construction of Residential Complex service”.

2. As seen from the records, the assessed entered into 1) Sale deed for sale of
undivided portion of land together with semi-finished portion of the flat and 2)
Agreement for construction, with their customers. On execution of the sale deed the
right in a property got transferred to the customer, hence the construction service
rendered by the Assesse thereafter to their customers under agreement of construction
are taxable under Service Tax as there exists service provider and receiver relationship
between them. As transfer of property in goods in execution of the said construction
agreements is involved, it appears that the services rendered by them after execution of
sale deed against agreements of construction to each of their customers to whom the
land was already sold are taxable services under "Works Contract Service".

3. Accordingly, the following Show Cause Notices had been issued to the assessed:

Sl No. | SCN No. and Period Amount of Status
date covered Service Tax
demanded in
Rs.
1 HQPOR No. 01/2009 to | 31,10,377 Confirmed vide OIO No.
82/2010- 12/2009 44/2010-St dated
Adjn(ST) dated 15.10.2010. The Assessee’s
16.06.2010 appeal was dismissed vide

OIA No.08/2011-(H-II) dated
31.01.2011. CESTAT
granted stay on 25.04.2012
vide stay order No.

6668667 /2012 with the
condition of predeposit of
Rs. 10 lakh and vide Misc.
Order No. 21877/2014
dated 31.07.2014 extended
the stay for six months from

31.07.2014.

2 OR No. 01/2010 to | 35,03,113 Confirmed vide OIO No.
62/2011- 1272010 49/2010-Adjn(ST)(ADC)
Adjn(ST) dated dated 31.08.2012. Ordered
23.04.2011 denovo by the

Commr.(Appeals) vide OIA
No. 38/2013-(H-II)S.Tax
dated 27.02.2013 for re-
quantification of the service

tax payable.

3 OR No. 01/2011 to | 48,33,495 Confirmed vide OIO No.
51/2012- 12/2011 49/2010-Adjn(ST)(ADC)
Adjn(ADC) dated dated 31.08.2012. Ordered
24.04.2012 denovo by the

Commissioner(Appeals) vide
OIA No. 38/2013-(H-II)S.Tax
dated 27.022013 for




4 OR No0.82/2013- | 01/2012 to | 30,39,597 Pending Adjudication
Adjn(ST)(ADC) 06/2012
dated
02.12.2013

3 OR No. 07/2012 to | 1,23,37,565 | Confirmed vide OIO No.
161/2014- 03/2014 HYD-S.TAX-COM-03-2015
Adjn(ST)(Commr) dated 31.08.2015. Aggrieved
dated with the said OIO the
26.09.2014 Assessee filed an appeal

] before CESTAT.

6 OR No. 04/2014 to | 6,40,391 Confrimed vide OIO No.

’ 22/2016- 03/2015 37/2016-Adjn(ST)(AC) dated
Adjn(ST)(JC) 30.12.2016. Ordered denovo
dated vide Comm(Appeals) OIA No.
15.04.2016 HYD-SVTAX-000-AP2-0273-

17-18 dated 26.12.2017.
4. As per the information furnished by the Assessee vide their letter dated

15.05.2018 received by the Superintendent of Ramgopalpet — I Range, it is seen that
"the Assessee” have rendered taxable services under the category of "Works Contract
Services" during the period April, 2015 to June, 2017. The Assessee had rendered
services for a taxable value of Rs. 12,91,930/- (Rupees Twelve Lakhs Ninety-one
Thousand Nine Hundred and thirty only). After deduction of VAT, egistration charges of
Rs.4,38,898/- the taxable value works out to Rs.8,53,032/-on which service tax
(including cesses) works out to Rs.46,916/- for the services rendered during the said
period, as detailed below:

M/s Alpine Estates during the period from April, 2015 to June, 2017 (in Rs.)

Total amount receipt 12,91,930

Less amount towards VAT, Registration charges 4,38,898

Net Receipt 8,53,032

Service Tax Liability 46,916
B. Vide Finance Act, 2012 sub section (1A) was inserted in Section 73 which reads
as under:

SECTION 73(1A) - Notwithstanding anything contained in sub-section (1), the
Central Excise Officer may serve, subsequent to any notice or notices served under
that sub-section, a statement, containing the details of service tax not levied or paid
or short levied or short paid or erroneously refunded for the subsequent period, on
the person chargeable to service tax, then, service of such statement shall be
deemed to be service of notice on such person, subject to the condition that the

grounds relied upon for the subsequent period are same as are mentioned in the
earlier notices.

6. The sections 65B, 66B, 66D as inserted in the Finance Act, 1994 by the Finance
Act, 2012 w.e.f. 01.07.9012 are reproduced below:

6.1. SECTION 65B(44): "service" means any activity carried out by a person for another
Jfor consideration, and includes a declared service, but shall not include— (a) an
activity which constitutes merely,— (i) a transfer of title in goods or immovable
property, by way of sale, gift or in any other manner; or (ii) a transaction in money
or actionable claim; (b) a provision of service by an employee to the employer in the
course of or in relation to his employment; (c) fees taken in any Court or tribunal
established under any law for the time being in force.

'6.2.  SECTION 66B: There shall be levied a tax (hereinafter referred to as the service
tax) at the rate of twelve per cent on the value of all services, other than those
services specified in the negative list, provided or agreed to be provided in the

taxable territory by one person to another and collected in such manner as may be
prescribed.

6.3. SECTION 66D: Contains the negative list of services. It appears that services
provided by the Assessee are not covered under any of the services listed therein.
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6.4. SECTION 66E: Contains declared service and work contract is covered under
66E(h) of the Finance Act, 1994,

6.5. Further, Notification No.25/2012-ST, dated 20.06.2012, as amended specified
services which were exempt from payment of Service Tax. It appears that services
provided by the Assessee are not covered under any of the services listed therein.

7. The grounds as explained in the Show Cause cum demand notices issued above
are also applicable to the present case; the legal position in so far as "Works Contract
Service" is concerned, the said service and its taxability as defined under Sub-clause
(zzzza) of Clause 105 of Section 65 of the Finance Act, 1994 as existed before 01.07.2012
stands now covered by 65B(54) whereby the said service being declared service under
‘Section 66E(h) of Finance Act, 1994 and for not being in the Negative List prescribed
under 66D, continues to be a taxable service. But for the said changes in legal provision,
the status of Service and the corresponding tax liability remained same. Hence, this
statement of demand/show cause notice is issued in terms of Section 73(1A) of the
Finance Act, 1994for the period April, 2015 and June, 2017.

8. In view of the above, M/s Alpine Estates, Hyderabad were hereby required to

show cause to the Superintendent of Ramgopalpet - I Range within 30(thirty) days of
receipt of this notice as to why:

i) an amount of Rs.46,916/- (Rupees Forty Six thousand Nine hundred and
Sixteen only)(including Cesses) should not be demanded towards "Works
Contract Service" rendered by them during April, 2015 to June, 2017 in terms of
Section 73 (1) of the Finance Act, 1994; on the grounds discussed supra; and

ii) Interest should not be demanded at (i) above, under Section 75 of the Finance
Act, 1994; and

iii) Penalty should not be imposed on them under Section 76 of the Finance Act,
1994 for the contravention of Rules and provisions of the Finance Act, 1994; and

1v) Penalty should not be imposed on them under Section 77 of the Finance Act,
1994.

Personal Hearing:

9. A personal hearing was conducted on 11.07.2018. Shri Lakshman Kumar Kadali,
CA, authorized representatives of M /s Alpine Estates, appeared before the previous
superintendent. Shri Lakshman Kumar Kadali submitted 3 Occupancy Certificates
dated 09.04.2010, 01.11.2010 and 23.03.2011 in connection with the issued Show
Cause Notice for the period from April, 2015 to June, 2017 and stated that the disputed
amount of Rs. 8,53,032/- (Rs. 6,66,347 towards sale deeds and Rs. 1,86,685/- towards
other non-taxable amounts received) had been received after the issuance of Occupancy
Certificates. Further, he claimed to have paid service tax for the relevant period for which
there is no proposal for appropriation in the SCN and requested to appropriate the

service tax already paid by them against the demand confirmed if any. The same has
been reiterated vide their letter nil dated 29.1 1.2018.

Findings and Discussions:

10.  The assessees were issued a show cause notice vidle HQPOR No. 82/2010-
Adjn(ST) dated 16.06.2010 for the period January, 2009 to December, 2009. The
demand was confirmed vide Order in Original No.44/2010-ST dated 15.10.2010 and
the appeal filed by the assessee was dismissed vide Order in Appeal No.08/201 1(H-II)
dated 31.01.2011. Aggrieved by the said order, assessee preferred an appeal before

Hon'ble CESTAT and operation of Order in Original was stayed vide Misc.Order
No.21860-21877/2014 dated 31.04.2014.

11.  Further, M/s Alpine Estates, were issued two show cause notices vide OR No.
62/2011-Adjn(ST) dated 23.04.2011 and OR No. 51/2012-Adjn(ST)(SDC) dated
'24.04.2012 covering subsequent period viz., January, 2010 to December, 2010 and
January, 2011 to December, 2011respectively. Both the notices were taken up for
adjudication and a common order was passed, confirming the demand raised in the said
notices. The said Order in Original No. 49/2012-Adjn(ST)(ADC) dated 31.08.2012 was
appealed against, before the appropriate appellate authority. The Commissioner



(Appeals) while upholding the confirmation of demand, remanded the case to the lower
‘authority, for re-quantification of service tax payable vide OIA No. 38/2013 (H-1I)S.Tax
dated 27.02.2013. Another Show Cause Notice for the subsequent period July, 2012 to
March, 2014 was issued vide OR No. 161/2014-Adjn(ST)(Commr) dated 26.09.2014 and
the same was adjudicated by the Commissioner vide Order in Original No. 03/2015
dated 31.08.2015. Further Show Cause Notice vide OR No. 22/2016-Adjn(ST)(JC)(AC)
dated 15.04.2016 covering the period from April, 2014 to March, 2015 was issued which
had been confirmed vide OIO No. 37 /2016 Adj(ST)(AC) dated 30.12.2016. The asseessee
preferred appeal before the Commissioner(Appeals) and the Commisisoner Appeals
ordered denovo vide OIA No. HYD-SVTAX-000-AP2-0273-17-18 dated 26.12.2017.

12. In view of the above, I take up the adjudication proceedings for the notice issued
vide OC No. 85/2018-Rgpet-I dated 18.04.2018.

13. I find that these notices are periodical show cause notices. The demand for the
past period was confirmed vide OIO No.44/2010-ST dated 15.10.2010 and the same
was also upheld by Commissioner (Appeals) vide OIA No.08 /2011 H-II dated 31.01.2011
‘and OIA No. 38/2013 (H-II)S.Tax dated 27.02.2013.

14. I have gone through the Show Cause Notice issued vide OC No. 85/2018-Rgpet-
I dated 18.04.2018. It is pertinent to note that the subject notice is also periodical in
nature and the notice is issued as per Section 73(1A) of the Finance Act, 1994. Hence,
the observations and implications discussed in the earlier notices alleging non-payment
of service tax need not be reiterated in the notices issued periodically.

15. The assessee vide their submissions, claimed certain deductions viz., Receipts
towards value of sale deed; Receipts towards payment of VAT, Stamp duty etc. In respect
of taxable service provided by the assessee, the valuation is governed by the provisions
of Rule 2(A) of the Service Tax (Determination of Value) Rules, 2006 issued vide
Notification No. 24/2012-ST dated 20.06.2012. As seen from the notice, the value
arrived at for demanding service tax is in consonance with the provisions mentioned
above. The issue has been discussed in subsequent discussions.

.16. At the outset, it is evident that the assessee is engaged in the activity of
construction, and there is no dispute about it. Admittedly, the assessee has executed a
residential complex project having more than 12 flats and layout of the project was
approved by the civic authorities. Therefore, the project satisfies the definition of
'residential complex' as defined in the statute.

17.  Various flats have been sold by them to various customers in two steps. First,
they have executed a 'sale deed' at semi-finished stage by which the ownership of the
semi-finished flats was transferred to the customer. Appropriate stamp duty was paid
on sale deed value. After execution of sale deed, they have entered into another
agreement with the customer for completion of the said flats.

18. The second agreement, (written or oral) and by whatever name is called, involve
supply of material and labour to bring the semi-finished flat to a stage of completion.
As it is a composite contract involving labour and material, it clearly satisfies the
definition of ‘Works Contract Service’. Therefore, the classification under work contract
service and the same shall be preferred in view of the Section 65A of the Act. The Board

vide Circular No. 128/10/2010- ST dated 24.08.2010, at para 2 has also clarified as
under:

“2. The matter has been examined. As regards the classification, with effect from
01.06.2007 when the new service 'Works Contract’ service was made effective,
classification of aforesaid services would undergo a change in case of long term
contracts even though part of the service was classified under the respective
taxable service prior to 01.06.2007. This is because 'works contract' describes the
nature of the activity more specifically and, therefore, as per the provisions of
section 65A of the Finance Act, 1994, it would be the appropriate classification for
the part of the service provided after that date.”

19.  Inview of the above, I hold that the impugned activity is classifiable under ‘Works
Contract Service’ and it is also pertinent to mention that the aspect of taxability under
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Works Contract has been upheld by the Commissioner (Appeals) in his orders in Appeal
mentioned above.

20.  With effect from 01.07.2012, certain changes were made in the provisions and
definitions of the Service Tax Act 1994, which are relevant in the present case are
reiterated as under:

Section 65B (44): "service" means any activity carried out by a person for another for
consideration, and includes a declared service, but shall not include -

(@) an activity which constitutes merely, —

(i) a transfer of title in goods or immovable property, by way of sale,gift or in
any other manner; or

(it) a transaction in money or actionable claim;

(b) a provision of service by an employee to the employer in the course of or in
relation to his employment;

(c) fees taken in any Court or tribunal established under any law for the time being
in force.

SECTION 66B: There shall be levied a tax (hereinafter referred to as the Service Tax) at
the rate of twelve per cent on the value of all services, other than those services specified

in the negative list, provided or agreed to be provided in the taxable territory by one person
to another and collected in such manner as may be prescribed.

SECTION 66D: Contains the negative list of services. It appears that services provided
by the assessee are not covered under any of the services listed therein.

'SECTION 66E: Contains declared service which includes service pertain in the
execution of works Contract.

21. As per Section 66(E)(b) Works Contract means: construction of a complex,
building, civil structure or a part thereof, including a complex or building intended for
sale to a buyer, wholly or partly, except where the entire consideration is received after
issuance of completion certificate by the competent authority.

Explanation— For the purposes of this clause—

(i) the expression "competent authority” means the Government or any authority
authorized to issue completion certificate under any law for the time being in force and
in case of non-requirement of such certificate from such authority, from any of the
following, namely:— (A) architect registered with the Council of Architecture constituted
under the Architects Act, 1972; or (B) chartered engineer registered with the Institution
of Engineers (India); or (C) licensed surveyor of the respective local body of the city or
-town or village or development or planning authority; (ii) the expression "construction”

includes additions, alterations, replacements or remodelling of any existing civil
structure;

Section 67: Valuation of taxable services for charging Service tax -

(1) Subject to the provisions of this Chapter, service tax chargeable on any taxable
service with reference to its value shall -

() in a case where the provision of service is for a consideration in money, be the

gross amount charged by the service provider for such service provided or to be provided
by him;

(ii) in a case where the provision of service is for a consideration not wholly or partly

consisting of money, be such amount in money, with the addition of service tax charged,
is equivalent to the consideration;

(ii) in a case where the provision of service is for a consideration which is not
ascertainable, be the amount as may be determined in the prescribed manner,

(2) Where the gross amount charged by a service provider, for the service provided
or to be provided is inclusive of service tax payable, the value of such taxable service



-

shall be such amount as, with the addition of tax payable, is equal to the gross amount
charged.

(3) The gross amount charged for the taxable service shall include any amount
received towards the taxable service before, during or after provision of such service.

(4) Subject to the provisions of sub-sections (1), (2) and (3), the value shall be
determined in such manner as may be prescribed.

22. Further, Notification No. 25/2012-ST, dated 20-06-2012, as amended specified
‘services which were exempted from payment of Service Tax. It appears that services
provided by the assessee are not covered under any of the services listed therein.

SERVICE TAX (DETERMINATION OF VALUE) RULES, 2006:

Rule 2A. Determination of value of service portion in the execution of a works
contract. - Subject to the provisions of section 67, the value of service portion in the
execution of a works contract, referred to in clause (h) of section 66E of the Act,
shall be determined in the following manner, namely: -

(i) Value of service portion in the execution of a works contract shall be equivalent
to the gross amount charged for the works contract less the value of property in
goods transferred in the execution of the said works contract. Explanation. - For
the purposes of this clause, -

(a) gross amount charged for the works contract shall not include value added tax
or sales tax, as the case may be, paid or payable, if any, On transfer of property
in goods involved in the execution of the said works contract;

(b) value or works contract service shall include, -

(i) labour charges for execution of the works;

(i) amount paid to a sub-contractor for labour and services;
(iii) charges for planning, designing and architect's fees;

(iv) charges for obtaining on hire or otherwise, machinery and tools used for the
execution of the works contract;

(v) cost of consumables such as water, electricity, fuel used in the execution of the
works contract;

(vi) cost of establishment of the contractor relatable to supply of labour and
services; (vii) other similar expenses relatable to supply of labour and services;

(viii) profit earned by the service provider relatable to supply of labour and services;

(c) Where value added tax or sales tax has been paid or payable on the actual value
of property in goods transferred in the execution of the works contract, then, such
value adopted for the purposes of payment of value added tax or sales tax, shall
be taken as the value of property in goods transferred in the execution of the said

works contract for determination of the value of service portion in the execution of
works contract under this clause.

(i) Where the value has not been determined under clause (i), the person liable to
pay tax on the service portion involved in the execution of the works contract shall
determine the service tax payable in the following manner, namely: -

(A)in case of works contracts entered into for execution of original works, service

tax shall be payable on forty per cent of the total amount charged for the works
contract,

(B) in case of works contract entered into for maintenance or repair or reconditioning

or restoration or servicing of any goods, service tax shall be payable on seventy
percent of the total amount charged for the works contract;

(C) in case of other works contracts, not covered under sub-clauses (A) and (B),
including maintenance, repair, completion and finishing services such as glazing,
plastering, floor and wall tiling, installation of electrical fittings of an immovable
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property, service tax shall be payable on sixty per cent of the total amount charged
for the works contract;

23. In view of the above provisions and the discussions, it is evident that the activity
performed by M /s Alpine Estates, is rightly classifiable under 'Works Contract Service'
and the valuation has to be adopted as per the provisions of Service Tax (Determination
of Value) Rules 2006. Further in the absence of documentary evidence to segregate the

service value portion, the correct method is to follow composite method and the tax
liability is to be calculated on 40% of the Gross value.

24. I have gone through the records and submissions made by the assessee. The
show cause notice has clearly discussed the activity of the assessee. The assessee in
their correspondence have submitted that they have paid service tax on the amounts,
as calculated by them after deducting certain amounts. Such voluntary compliance
would have been appreciated if the taxable value has been arrived as per the prescription
of Law. The assessee have devised their own methods to arrive at the tax liability without
following the provisions of Service Tax (Determination of Value) Rules 2006.

25. The assessee are not new to the taxation and the provisions relating to Service
Tax Law. The assessee have executed several construction projects and is well aware of
Law. In spite of having knowledge about valuation under Works Contract Service, the
assessee have deliberately attempted to vivisect the composite service into different
instances and tried to exploit the illustrative description of service under Law. Such an

act cannot be classified as Bona fide in nature. I rely on the following pronouncement
by the Hon'ble Tribunal:

TANZEEM SCREENARTS vs COMMISSIONER OF CENTRAL EX CISE, MUMBAI-
2006 (196) E.L.T. 209 (Tri. - Mumbai)-Belief - Bona fide belief - Blind belief - A blind,
belief that what one is doing is right does not make it a bona fide belief. [para 7].

26.  With regard to interest and penalty, the notice has elaborately provided the
grounds for invoking penal provisions under Section. 75, 76 and 77 of the Finance Act,
1944. The acts and omissions discussed in the earlier notices has rendered the assessee
liable for penal action. Penalty is a preventive as well as deterrent measure to defeat
recurrence of breach of law and also to discourage non-compliance to the law of any
wilful breach. Of course, just because penalty is prescribed that should not
mechanically be levied following Apex Court's decision in the case of Hindustan Steel
Ltd. v. State of Orissa reported in 1978 (2)ELT (J139) (S.C.) = AIR 1970 S.C. 253. Section
80 of the Act having made provision for excuse from levy of penalty under section 76 if
the assessee proves that there was a reasonable cause for failure under that section no
other criteria is mandate of Law to exonerate them from penalty. In view of the above
‘reliance is placed on the following case laws for imposition of Penalty: -

(i) 2007 (6) S.T.R. 32 (Tri. - Kolkata) -CCE., KOLKATA - I Vs GURDIAN LEISURE
PLANNERS PVT LTD. '

(ii) 2010 (18) S.T.R. 492 (Tri, - Del.)- GORA MAL HARI RAM LTD. Vs COMMISSIONER
OF SERVICE TAX, NEW DELHI ---- Reasonable cause not shown and penalty waiver not
grantable — impugned case being one of abuse of process of law, impugned order
sustainable — Sections 75, 76 and 80 of the Finance Act, 1994. [Para 5].

27.  Accordingly, I hold that penalty under section 76 and 77 of the Finance Act, 1994,
is imposable as they have contravened the provisions of law.

28. In view of the findings and discussions detailed above, I pass the following order:
ORDER

(i) [ confirm an amount of Rs. 46,916/~ (Rupees Forty-Six Thousand Nine Hundred
and Sixteen only) (including Cesses) towards "Works Contract Service" rendered during

April, 2015 to June, 2017 in terms of sub-section (2) of Section 73 of the Finance Act
1994,



(i1) I demand interest at the applicable rates on the amount demanded at (i) above
under Section 75 of the Finance Act, 1994

(iii) I impose a penalty of Rs. 4,692/- being 10% of service tax amount demanded at
(i) above, under Section 76 of the Finance Act, 1994, provided that where service tax
and interest is paid within a period of thirty days of the date of receipt of the order of
the Central Excise Officer determining the amount of service tax under sub-section (2)
of Section 73, the penalty payable shall be 25% of the penalty imposed in that order,
‘only if such reduced penalty is also paid within such period.

(iv)  Iimpose Penalty of RS. 10,000/- on them under Section 77 of the Finance Act,

1994.
(o]
(K.PETER PAUL SINGH)
SUPERINTENDENT
RAMGOPALPET - 1 RANGE
To,

M/s Alpine Estates.,

‘Address: 5-4-187/3 & 4, 2nd Floor,
Soham Mansion, M.G.Foad,
Secunderabad — 500 003.

Copy submitted pto:
1. The Commission=er of Central Tax, Central Excise and Service Tax,
Secunderabad C mmissionerate.
2. The Assistant C mmissioner of Central Tax, Central Excise and Service Tax,
Secunderabad Division.
3. The Superintencent (Adjudication), Secunderabad Division.
4. Master Copy.



