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Sir/ Madam/ M/s,

Subject: Online service of Orders 'Letter

oRDERU/S.263oFTHElNcoMETAxAcT,1961.

ln this case, return of income for A.Y. 2016-17 was filed on 03.07.2017 showing

NIL income. Assessment order u/s.143(3) was passed on 18'12'2018'

2. lt was observed that the Assessment order passed U/s 143(3) was erroneous

and prejudicial to the interest of the revenue. Therefore, notice U/s 263 was issued

on 04.01 .2021.

3. The assessee was required to show cause on the following issues:

on verification of the assessment record, it is noticed that the assessee

has accumulated an amount of Rs. 29,51,7941' u/s 11(2) in the FY 2009-10

but could not be utilized within time provided' Thus the same need to be

taxed during the AY 2016-17. while completing the scrutiny assessment

u/s 143(3), the Ao has not considered this aspect. Hence, the order

passedbytheAoiserroneousinsofarasitisprejudicialtotheinterestof
revenue, as it did not address the issue of bringing to tax the unutilized

accumulations of FY 2009-10'

Aspersectionll(3)ottheAct,providesthatwheretheincome
accumulated or set apaft is not utilized for the purpose for which it is so

accumulated or set apart during the period mentioned in clause (a) of
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secfion 11(2), it shall be deemed to be the income of the person of the
previous year immediately following the expiry of the aforesaid period.

For the failure on part of the AO in not making the above, the assessment
made by the Ao vide order u/s 143(3) of the Act, dt. 18.12.201g for the A y 2016-
17, in your case, is thus erroneous, in so far as it is prejudicial to the interest of
revenue. Hence, it is proposed to revise the said assessment made by the Ao
u/s 263 of the Act.

4. There has been substantial changes in Section 263 of the Act, hence,before
discussing the case, Sec.263 of the lT Act is reproduced here under for ready
reference:

"Secfion - 163, lncome-tax Act, 1g61-2017

E.-Revision by the Principal Commissioner or Commissioner

Revision of orders prejudicial to revenue.

263- (1) The Principal Commissioner or Commissioner may call for and examine the record
of any proceeding under this Act, and if he considers that any order passed therein by the
Assessrng Officer is erroneous in so far as if rs prejudicial to the rnleresfs of the revenue, he
may, after giving fhe assesse e an opportunity of being heard and after making or causing to
be made such inquiry as he deems necessary, pass such order thereon as the
circumstances of fhe case iustify, including an orCer enhancing cr modifying lhe asses sment,
or cancelling fhe assessment and directing a fresh assessment

46lExplanation 1.1-For the removal of doubts, it is hereby declared that, for the purposes of
fhis sub-section,-

1.an order passed on or before or after the lst day of June, lgBB by the Assessrng
Officer shatt includ*

(i) an order of assessment made by the Assisfanf Commissioner or Deputy
Commlssioner or the lncome-tax Officer on the basis of the ctirections rssued 0y
the Joint Commissioner under section 144A;

(ii) an order made by the Joint Commissioner in exercise of the powers or in the
performance of the functions of an Assessing Officer conferred on, or asslgned
to, him under the orders or directions issued by the Board or by the principat
Chief Commissioner or Chief Commissioner or Principal Director General or
Director General or Pincipal Commissioner or Commissioner authoised by the

. Board in this behalf under section 120;

(b) "record" shall include and shatl be deemed always to have included all records relating
to any proceeding under this Act availabte at the time of examination by the pincipat
Com missione r or Com missione r;
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(c) where any order refened to in this sub-secfion and passed by the Assesslng Officer

had been the subject matter of any appeat fited on or before or after the 1st day of

June, 1988, the powers of the Pincipat Commissioner or Commissioner under this

sub-secfion shal extend and shatl be deemed always to have extended to such

matters as had not been considered and decided in such appeal.

47 yExptanation 2.-For the purposes of fhls secflon, tT is hereby declared that an order

passed by theAssessrng Offtcer shatl be deemed to be erroneous in so far as it is prqudicial

to the rnferests of the revenue, if, in the opinion of the Pincipal commissioner or

Commissioner,-

1.the order rs passed without making inquiies or verification which should have been

made;

2. the order is Passed allowing any relief without inquiing into the claim;W

btrA?

(c) the order has not been made in accordance with any order, direction or instruction

issued by the Board under section 119; or.

(d) the order has not been passed in accordance with any decision which is preiudicial to

fhe assessee, rendered by the iurisdictional High Court or Supreme Court in the case

of the assessee or any other person.l

IW

d(
(2) No order shatt be made under sub-section (1) afterthe exPiry of two years from the end of

the financial Year in which the order sought to be revised was pasqed
,",f"

L.

(3) Notwitltstanding anything contained rn sub-section (2), an order in revision under this

secfion may be passed at any time in fhe case of an order which has been Passed in

consequence of, or to give effect to, any finding or direction contained in an order of the

Appeilate Tribunal, National Tax Tribunal, the High court or the Supreme Court.

Explanation.-ln computing the peiod of timitation for the purposes of sub-secfion (2), the

time taken in giving an oppsllunity to fhe assesse e to be reheard under the proviso to section

12g and any peiod duing which any proceeding under fhrs section is sfayed by an order or

injunction of any court shall be excluded."

5. ReplY of the assessee :

The scanned copy of assessee's reply dated 19.01 .2021 is reproduced as

under:

Page 3 of 7



AAATMS4SSQ- M"C.I\4ODI EDUCATIONAL TRUST -+F
A.Y.2016-17

ITBA/COM/F/17 t2020-2U 1A31 929625( 1 )

Respected Str / tyls666,

Ref:

oate: t9-m-2q21

Sub: Renly ro Show cause Not
PAN * AA i;;;;=a'otlce 

u/'s'263 - own case - Asst. yea r 2016-1 7

A3rt. y"ar 2016-17. tn repty,

Th-e Return of lncome for Asst.exemption u/s.11 of the Act.
year 2016-17 ls flled declgrlng Income at 'NtL, sfter clelmint

l.

z.

3.

4.

5.

6.

Year

the

several lnfornratlon

from
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7. The respectlve tctters are enclosed horswith a3 Ann.ruE I & 2.8. ln tht baclrdrop of the above fem rr^. &^ ^ . .

iljr:*lird***.#iffi **r::#,#trft,#i:*'a:m:H
9. The Assesgng Orftcer

.:iltri.l.i j;;iJ*.Is*ff i,:,il*rlxff ::iJ.tJ;:Hi,.,1';,J11,:il:::il

'ls thcrc is no rcgtstrotton t,/c ,)^ --)toun4thesur,ul"$;iilT,,!i;i*r:;:"f:ru,;rrtrL"y:;;f 
#;,:?#;;iff .::i,,10. Ihe Asesing officer a

I ncom e over ffi;;::r tllh,;?lifl * 
"1i*: 

:u:r,,&:, th e e nti re excess of
1 1. The Assessing Offtcer h

m*xlHli*:,;HH:;*#iffJHiiilr:,x.ff r;,#r##rlr:
IZ. The Arsesslng Cfffter h

"."u*,r.,.oLliffi if ;'S,?#,fiffi:*:ffi flfrilTffi ftl._Hffi :f13. In fact thls araount of Rrn*o,"*a",t-#ffi ,Lff :Jffi fi:if ffi ffi :J.,i:rH;f;Iffi :ff ,uoei,,
* 

::ffili:Hilr,ffiHiT":1.ffi11.,il:r_*:"1;j.1iluA.,r 
ar $e rrust cah not be

15. As the Trust is considet

:*:niil*:lx..m"'Uff ["'tr,:',-i;]:,ffi Iilffi :::g"*"li j,:T;,fi 
:

":;l:rfi{lil{[ffj;jr.r#l*.#:,::?Hfiilr1.*.#ffffi::f 
::.r;

tt 
n"*ffiyilm*;;ffJ il:lf,* the ra* or the rssue has reacjed ro a con.rusion that

18.

ls ln
any
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.'-*Etr's*r'3 e'--,EL.*isri:ii::iir-*iE*r€*i*:F-:jr*.ri:r,i:-j:r--::

6. During the lowing things
urere cbserved:

The application (Exemptions)
vide in F.No.ClT(E)/Hyd/68(02)t1ZN2O17-18, dated ZZ.OB .2018. The fact of non-
utilization of funds was also not disputed. The assessee has accumulated an amount
of Rs. 29,51,7941- u/s 11(2) in the FY 2OO9-10 but could not be utilized within time
provided. Thus the same need to be taxed during the AY 2016-17. While completing
the scrutiny assessment u/s 143(3), the AO has not considered this aspect. Hence,
the order passed by the AO is erroneous in so far as it is prejudicial to the interest of
revenue, as it did not address the issue of bringing to tax the unutilized
accumulations of FY 2009-10.

For the failure on part of the AO in not making the above, the assessment
made by the AO vide order u/s 143(3) of the Act, dt. 18.12.201g for the Ay 2016-11,
is thus erroneous, in so far as it is prejudicial to the interest of revenue. Hence, the
said assessment made by the Ao is to be revised u/s 263 of the Act.

7. The following case laws are relied upon while passing the revision order
u/s.263:

(l) ln the case of SlFl Software Ltd. Vs. ACIT, Hon'ble ITAT Chennai held as

Page 6 of 7

L



AAATMs4B8Q. M^C.MODI EDUCATIONAL TRUST
A.Y.2016-17

ITBA/COM/FI 17 t2A2A-21 t 1 A31 929625( 1 )

under:

"ln view of the foregoing, it can safety be said that an order passed by the

Assessrng Officer becomes erroneous and preiudicial to the inferesfs of the

Revenue under Secfion 263 in the following casesj

0 The order sought to be revised contains error of reasoning or of law or of

fact on the face of it.

The order sought to be revised proceeds on incorrect assumption of facts

or incorrect application of law. ln the same category fall orders passed

without applying the principles of natural iustice or without application of

mind.

(r

2

g. Therefore, in view of the facts stated above, the said assessment order passed

by the Assessing Officer u/s 143(3) of the l.T. Act, 1961 for the A.Y. 2016-17, so far

as it pertains to the issues discuSsed above, is erroneous, prejudicial to the interest

of the revenue, hence, is hereby set aside with a direction to the Assessing Officer to

examine the issues mentioned supra, and to redo the assessment, after verification

of the issues, in accordance with law.

PEERYA PATHLAVATH

clT(EXEMPTION), HYD

(ln case the document is digitally signed please

refer Digital Signature at the bottom of the Page)

(iil

PageT of7

This docum€nt is digitally signed D

i;$tF=;:,iln%#ilr'*u,,.

(iii) is a sfereotype order which

in his return or where he fails

to make the or of the claim

Ltd. Vs. Pr.ClT, by Hon'ble Delhi High Court(399 ITR


