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FORI'il VAT 305

GOVERNMENT OF TELANGANA
COMMERCIALTAXES DEPARTMENT

ORDERS OF ASSESSMENT OF VALUE ADDED TAX
See Rule 25 (5)

Present: M.Karamchand

)

Dated 09-12-2019

Sub:T VAT Act '05 - lvl/s Modi & Modi Constructions, M.G.Road -

Secunderabad - Audit conducted for the period January 2014 to June
2017 - Cenain variations noticed - Show Cause Notice issued -
Dealer has failed tc file certain documentary evidence - Revised show

cause notice issued - Dealer has filed reply - Availed personal hearing -
Orders passed - Regarding.

Ref:1

2

3

4

4
5

Notification for Scrutiny of Accounts of VAT in Form VAT 304, dated
14-12-2018

Authorization for assessment issued in Admn 1C. dated 03-'10-2019
by Deputy Commissioner (CT), Hyderabad. ,

Show cause notice issued in Form VAT 305A, dated 03-10-2019 by

the undersigned.
Rqvised show cause notice issued dated 02-1 1-2019 by the

undersigned.
Oblections fileci by the dealer vide letter dated 04-11-2019
Personal hearing opportunity provlded on dt. 14-11-20'19.

-- oOo -
f\ills Modi & Modi Constructions, M.G.Road, Secunderabad are the registered

dealer on the rolls of CTO M.G.Road-S.D. Road Circle with TIN No 36894097186 and

are engaged in the business of Construction of lndependent Houses/ Row Houses iir
the name and style of Nilgiri Homes at Rampally village, Keesara Mandal, Ranga
Reddy District. They have opted for composition scheme under section 4(7)(d) of T
VAT Act by filing Form VAT 250, dated 20-03-2013 and paying taxes at the rate of
5o/o on 25o/o of the total consideration received.

On authorization of Deputy Conrmissioner (CT) Begumpet Division, the
assessee was served Form-VAT-3O4 to produce the books of accounts. Accordingly
they have filed their books of accounts and connected records for the period January
2014 to June 2017 for audit verification as under.

1) Copy of Fornr VAT 250
2) Sales Statement
3) Sampie Sale deed copies
4) P&L Accounts.
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On verification of books of account submitted by the dealer with reference to

the monthly VAT-200 Returns filed cluring the pe:'iod frcnl January 20141o June 2017

the following turnovers are arrived which have been assessed as per the

authorization issued in Admn 1C dateci 03-10-2019 in the reference 2"d cited

Turnovers as per VAT 200 returns.

S
No

Description
2013-14
(01t2014
to
0312014

201 5-'16
2011-2015 2016-17 2017-18

(up to
June
2017)

Purchase Account:
1 Exempted

Purch ases
0 C) 0 0

Sales Account:
1 Exempt Sales C 151217 63 I 14340000 28550250 8606250

2 5% Sales 0 3840588 6620250 9515750 2868750

3 Tax @ 5% 0 192029 33101 3 475838 1,43438

4 Total Sales 0 18962351 20960250 1 1475000

5 Output tax 0 192029 331013 475838 '143438

c VAT Due r ornro 331013 475838 143438

7 VAT Paid
Balance

0 10rnrc 331013 142814 143438

0 00 0

Sl. No Period Constructi
on account
receipts as
per P&L

turnover
liable to
tax @ 5%
as per
P&L

I lurnover Differential
turnover
arrived

liable io tax
@5%asper VAT
returns

f ax @ 5o/o

1 2013-14
(o1t2o14-
03t2014)

0 0 0 0

2014-15 26A0724',l r)JU Id IU 3840588 2661222 133061

1 2015-16 36823350 9205838 6620250 2585588 4)o)70

2 2016-17 494920C0 12373000 9s16750
1942500C 4856250 2t58750

28s6250 142813
1987500 9937s

-1 2017-18
(Apr'17 to
Jun'1 7)

Total
tax

differential 131747591 32936898 22846338 10090560 s04528

l-q

L

333024 i

. Short payment of Rs. 3330221/- is noticed'

Turnover as per P&L Accounts (SALE OF FLATS-)

-0r

38067000



During the course of audit, the correctness and completeness of the returns

filed along with payments paid by the dealer is verified with reference to the turnovers
recorded in the books of account maintained by the dealer.

On verification of sample records produced, such as agreement of Sales,

Sale deed and Construction agreement it is noticed that they followed a modus

operandi that they first entering into agreemenl of sale with customers for

construction and selling of flats. After entering the agreement of sale, they have

executed the sale deed of semi finished flat in favour of customer for certain amount

and for completion of remaining works they have entered agreement for construction

and received remaining amount as per the initial or mother agreement They have

paid tax @ 5% on lhe 25ok of total consideration received under Section  (7)(d) of

VAT Act.

ln the light of the judgment in the case of M/s Omega Shelters Limited,

Secunderabad in WP No 11528 dt 24-04'2015 rendered by Hon'ble High Court of

AP. the method of tax payment under section 4(7)(d) of the Act is agreed for the post

construction aftei'executing sale deed also. The gist of the judgment is as under :

"lf dealers engaged in the construction and sale of residential apartments,

houses, buildings or commercial complexes exercise the option, and comply

with the conditions stipulated in Section 4(7Xd) and Rule 17(4)' they cannot be

denied the benefit of composition there under for the construction made by

them for the very same person, afler execution of a registered deed for the sale

of a semi finished structure. Denial of the benefits of the composition scheme

under Section a(7Xd) to such dealers, for the post-sale construction made in

terms of the initial agreement is illegal and is contrary to the provisions of the

Vat Act and the rules made there under.

However the dealer is requested to produce all Original agreements of sale,

Original Sale deeds and Original construction agreements for further

verification which were produced on sample basis at the time of audit.

ln view of the above it is proposed to assess on the following under declared

tax for the period January 2014 to June 2017 as under :

1. Short payment ofTax of
2. Tax on under declared Turnover

Total

Rs. 333024-00
Rs. 504528-00
Rs. 837552-00

Accordingly a show cause notice in form VAT 3054, dated 03-'10-2019 was

issued to the dealers calling their written objections if any against the proposed tax

and requested to produce documentary evidence such as all Original agreements of

sale, Original Sale deeds and Original construction agreements with respect to Nilgiri

Homes (independent Houses) at Rampally Village, Keesara Mandal, Ranga Reddy

District. Meanwhile as per the request of the dealer (10) days extension of tinre i.e.

up lo 21-10-2019 was also granted to the assessee and also provided a personal

hearing opportunity on 21-10-2019, 11-00 A.M. But, so far, the assessee neither
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submitted any documentary evidence as requesied in the show cause notice nor
attended for personal hearing oppoftunity. Hence, in the said c,rcumstances, the
undersigned has left with no other opticn except esiimate the difference sale deed
turnover with reference to Agreement of sale turnover on best of .iudgment basis
which is done as under.

Total

Further, while issuing show cause notice a iurnoyer of Rs. 2,58,11,540^ is not
proposed by oversight which is now being proposecl as under.

lurnover as per P&L Accounts (SALE CF FL/i'l

Total under declared tax proposed in the revised show cause notice

1. Short payment ofTax : Rs. 333024-00
2.Faxon under declared turno,,er : Rs. 827'i73-00 (Rs.504528+Rs.322645)
3. Tax on ditferential turnover arrived w.r.t Agreement of sale turnover: Rs.590846-00

Total . Rs. '17,51,043-00

Accordingly a revised shor,^,, cause notice dateC 02-11-2019 was issued to the
dealers calling their written objections if any againsi the proposed turnovers. ln reply
the dealer has filed a letter ciatec 04-ii-2019 referiing to show cause notice issued
dated 03-1c-2019 and filed anothei l-otter dated oE-1 i-2019 referring to revised show
cause notice issued dated 02-11-2a'tg u;herein the ciealer has stated that they have
already filed detailed wrrtten objections in theii. letter dated 04-.1 1-201 9. And at the
time of personal hearing availed on dl. 1,i-',i-ZA,t9 while r-eferring to the proposals

1 0112014 la
03t2014

2581154a 96793

2 2414-i5 97527
1 2415'-'i6 1 1047005

Sl. No Period

4737Cr355
2644124't I

335550C2
7743462

368233s0

Sale deed
value

Difference
tui-nover
arrived

Proposed to
lax @ 5o/o

on 25%
difference
turnover

Estimated
Agreenrent of
sale value
(AddinE 3C%
value on Saie
deed vaiue

138088
2 2016-17 494920C0 I 54339600 1 tae+taOo a q (q.o6

3
I zotsa

(April'17 to
June' 17)

1942s000 25?_52aAO 5827500 72843

157s59131 i 20482667A 47267739 590846

Sl.No Period Constructi
on account
receipts as
per P&L

turrrover
liable to
tax @ 5%
as per
P&L

Turnc,rer
liabie to tax
@5%asper vAT
reiLiiils

Differential
turnover
arrived

Tax @ 5%

2013-14
(01t2014-
03t2014\

?-581i 540 0 6452885 521tc45

Total
tax

differential 0 5452865 322645

I

7802172 |

6452885 Ir-
25811540 | 645288s i



made in the show cause notice and as well as to the revised show cause notice they
have reiterated the contentions filed in the letter dated 04-11-2019.

The objections filed bV the dealer are srmmarised, verified and considered
as under

They submitted that MYs. Modi & Modi Constructions has developed only one
housing project on land admeasuring Ac. 6-28 Gts., forming a paft of Sy. Nos.

128,129,133 and 136. Ramplaly Village, Keesara Mandal, R.R, District. The

building permit for construction of villa/townhouses in the project known as
Nilgiris Homes was obtained in 2007 from HMDA. The project consisted of 95
villas/townhouses and the construction of the housing project was fully
completed m phases from 2010 to 2013. Chafted Engineer certificate was
obtained at time of completion of each villa/townhouse. A summary of date of
completion as per charted engineer ceftificate is attach herein. 10 samples
ceftificates are enclosed herein.

The completion certificate issued by the Chartered Engineer is verified and

observed that the same were issued in contravene to the rules provided in Andhra
Pradesh Building Rules, 2012 issued in G.O.ltls.No.168, dated 07-04-2012 by

Municipal Administration and Urban Development ([,4) Department, Government of

Andhra Pradesh. As per the Rule 26 (a) of the said rules, Occupancy Certificate

shall be issued by Sanctioning Authority only. The Rule 26 (a) of Andhra Pradesh

Building Rules, 2012 is extracted as under for ready reference.

, 26. OCCUPANCY CERTIFICATE:
(a) Occupancy Ceftificate shall be mandatory for all buildings. No person shall

occupy or allow any other person to occupy any building or paft of a building for
any purpose urless such building has been granted and Occupancy Ceftificate by
the Sanctioning Authority. Pafiial Occupancy Ceiificate may be considered by the
Sanctioning authority on merits i.e. flats / units or area within a complex which
have fulfilled all the requirements in addition to basic facilities like lifts water
supply, sanitation, drainage, roads, common lighting etc. However, in respect of
individual buildings in plots up to 100sq. m with height up to 7m obtaining
Occupancy Ceftificate is optional".

ln view of the above Rule, the Occupancy Certificate shall be issued by the

sanctioning authority and in the present case the sanctioning authority is "The

Metropolitan Commissioner, Hyderabad fi/etropolitan Development authority" since

the building permit for construction of villas in the project was obtained from HMDA

in 2007 as submitted by the dealer. Hence the Occupancy Certificates issued by
"Chartered Engineer" are treated as invalid.

They fuiher submitted that at the time of obtaining building permit HMDA had
mortgaged 5 p/ofs / villas/townhouses lc-r ensure compliance of the

development of the housing project. Application for release of morlgage was

made to HMDA on 05-11-2017 (copy enclosed). After considered able delay,

due to the shifting of HMDA office, the mortgage was released by HMDA by
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way of registered deed bearing document no. 597A15 dated 30-09-15

registered at SRO Keesara (copy enclosed). They stated that Vat was paid

under composition scheme @ 1% or 1.25% in lhe value of sale deed + age of
construction, if any) for the 94 if to 95 v ies /townhouses irrespective of
whether the sale was made befcre or afier completion. Villa no. 13 was sold

after Juty, 2017 and therefore no VAT has deed paid on the said sa/e (sa/e

deed copy enclosed). They submitted that to avoid unnecessary and

proiracted litigatiort VAT has been paid for all lhe villas/townhouses (expect

no.13) the details of payments oi VAT fot'94 vilias are attached herein.

The payment particulars and copies of challans sub.rnitted by the dealer are verified

with "Monthly DDO Reconciliation List" and found payments of Rs. 3,33'024/- for

which credit was not given while issuing show carrse notice an Revised show cause

notice. Hence the credit of Rs. 3,33,C241 is hereby accepted and accordingly the

shcrt payment proposed of Rs. 3,33,024l- is hereby ciropoed.

They submitted that in some case-s sa/e deed has been executed for the

entire sale consideration aitd in some cases ihe sale consideration has been

divided into sales deed for semi-flnished construction and agreement of
construction. ln either case the sa/e has been covered by a mother

agreement for the entire consideratian t.e.. the agreement of dale. Vat has

been paid on the entire consideration unCer composition scheme. S samp/es

copies af agreement cf sa/e + sale deeC whereon no agreement ot

construction has been executecj for the notice period are enclosed herein.

while issuing the show cause notice dt. 03-1c-20 19 the dealer was requested to

produce all original Agreements of sale for verification for the audit period since the

same were produced in sample basis at the time of audit. But as the dealer was

failed to produce the same a revisec sholv cause not;ce dt. o2-11-2019 was issued

estimating the difference turnover betlveen Agreement of sale and sale deed

turnovers adding 30% value on Sale deeci 'ralue as unCer.

D iffe re n ce
tLrrnoveT
arrived

Proposed to
tax @ 5%
o n 25o/o

ciifference
turnover

7743462

oa70?
1 0112014 lo

03t20",4
25811540 33555(102

26007241 338C94 i 32 2014-15 7802172 97527

36823350 47E7C355 11047005 138088

2 i 2016-17 49492000 64339500 14647600 185595

3
2017 -18
(April'17 to
June'17)

19425004

157559131 204826S70

5827500 72843

47267739 590846iTotal

Ceed va lue

After receiving the revised sho,.^r caLrse norice the dealer has filed a letter dated 08-

11-2019 and availed a personai hearing oppcrtunity on dt.14-11-2019 but not

Estimated
Agreement cf
sale vaiue
(Adding 307c
value on Sale
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produced the Original Agreement of Sale for verification as requested. Hence in the
absence of the same the proposal of estimation of tax of Rs. 5,90,846/- on the

difference turnover between Agreement of sale and Sale deed turnovers is hereby

confirmed.

They fufther submitted that the turnover declared in the book of accounts/lT
returns does not match with turnover declared in VAT returns. The method
adopted for lT returns ls as per rules under the lT Act, wherein profit was
estimated for each financial year during lhe courses of the project and
turnover was based on installments, that too in different financial years. VAT
return were filed based on VAT paid from time to time. They stated to the
details of receipts during the notice periods, villa wise, are attached therein.
The total receipts towards sale consideration for the period was Rs.

9,58,97,605/- and toward other non-taxable receipts was Rs. 1,14,38,1 46/-
Such nonlaxable receipts were towards registration charges, electricity bills,

corpus fund and in some cases VAf an services tax. These amounts

collected wee remitted to the appropriate authority, electricity board, owners

assoaaflons, efc.

The explanation given above by the assessee is not correct since the construction

account receipts as per P&L accounts submitted at the time of audit for the period

April 2014 to June 2017 were Rs. 13,17,47,5911- and not Rs. 10,73,35,7511 (Sale

consideration Rs. 9,58,97,6051 + other non{axable receipts - Rs. 1,14,38,1461)
as said by the assessee. Further the dealer has failed to submit supporting
documents such as reconciliation statement supported by relevant ledgers towards
the installments, registration charges, electricity bills, corpus fund and in some
cases VAT and services tax amounts. Hence in the absence of the same the
proposed tax of Rs. 8,27,1731- (proposed tax for April 2014 to June 2017 for Rs.

5,04,5281., and January 2014 to March 2014 for Rs. 3,22,645t-) is hereby confirmed.

Ihe assessee fudher submitted that the method adopted turnover from VAT
returns and P & L account is not correct. The 5% sales during the years 2014-
2015 to June, 2017 have been correctly adopted in both tabtes of the notice.
We have also paid VAT as per turnovers in books and repofted in the VAT
returns. The difference in the turnover of Rs. 1,00,90,560 as worked by you
does not form turnover and the proposed levy of fax of Rs. 5,04,529 may
please be dropped.

As explained in the pre para, since the contention of the dearer is not supported
by the substantial documentary evidence the proposed levy of tax on difference
turnover between construction receipts of p&L account and VAT returns cannot
be dropped.

Fufthermore the dealer has submitted that in some cases, custorners haye
requested for considerable alterations in the vi as/townhouses, after
completion of the housing project. Onty in such se/ecf cases the sate
consideration was sprt into sate deed for semi finished construction +
agreement of construction. srnce mosr of the sales during the notice period
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peftain to sa/es maoe after cornpletion af hausing prqect. there cannot be

any tax liability ot1 such sales uncier VAT. as lnere is no element of works

contract in such a sale. The sale is pttrely of immovable propefty. No

agreement of constructians has been executed for such sales

The ccntention of the dealer above rs not tenable as said in the pre paras

that the they have not produced original p'Oreement of sale for vei-ification anci the

completion certificates submitted by the dealer is not valid since the certificates

were not issrieC by the sanctionlng authority.

ln view of the above the assessment for the period January 2014 to June

2017 is hereby completed on the following unoer declared tax.

1. Tax on turnover variation lvith P&L account : Rs. 827173-00
2.1axon differential turnover arrived w.r.t Agreement of sale turno'rer: Rs.590846-00

Total :Rs. 14,13,019-00

The dealer has to pay the demand of Rs. 14,18,019/- within ( 10) days from receipt

of this order. Failure to make payment will lead to i'ecovery proceedings under T

VAT Act, 2005.

From the forgoing it is indicated that the dealer has committed an offence under

the provisions of T VAT Act, 2005 for rvhich penalty proceedings will be issued

separately.

The dealer can t'ile an appeal before Appeliate Deputy

Panjagutta Divisiorr within (30) days of receipt of this order'
Commissioner (CT),

State Tax Officer -'1 (l/c), q
iVl.G. Roaci - S.D. Road Circl"h1e,

-iHx*m:4:;:';l*,
lIYd e ra usu
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