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ASSESSMENT ORDER

The assessee-firm filed its return of income on 27.09.2008, declaring total

income of Rs.76,34,100/-. The assessee is a partnership firm with 4 partners as

under:

1. M/s. Modi Properties & Investments Pvt Ltd, 50o/o (AABCM4761E)

2. Sri Bhavesh Mehta, 16.670lo (ABMPM6754C)

3. Sri Suresh Mehta, 16.660lo (ABMPM6740Q)

4. Sri Deepak Mehta, 16.670lo (AATPM6259Q)

2. The assessee is a real estate developer and during the year was

constructing independent residential units. The assessee has shown total income

of Rs.76,34,100/-, after claiming deduction of Rs 2.69cr u/s B01B(10). The

return was processed u/s 143(1) on A2l09 lO9 by CPC. Subsequently, action

under the provision of section 147 was initiated by issuing notice u/s 148 on

31.03.2013 after recording reasons. The assessee filed reply dt. 10.04.2013 and

requested to treat the return filed on 27.09.2008 as having been filed in response

to notice u/s 148. The assessee was provided a copy of reasons recorded u/s 147.

For clarity the 'reasons to believe'are reproduced as under:

1 Name & Address of the assessee M/s Mehta & Modi Homes
5-4-787 /3&4, M.G Road,
Secunderabad- 500003

Firm

2008-09

2 PAN

3 Sta tu s

Assessment Year

Prev ious yea r 2007-08

6 Residential Status Resident

Real estate developer7 Natu re of Business

B Method of accounting M erca ntile

As per ordcr sh eets9

10.

Date(s) of hearing

Section & sub-section under which
assessment is made

143(3)/ l47 of the Income-tax Act,
1961

11. Date of order 05.03.2015

)
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"rhe assessee fited ROI for the Ay 2OOB_O9 on 27.09.2A08 through E_fiting admitting
business income of Rs. 3,4s,34,1gg agdinst which, assessee craimed deduction u/s
8O1B of Rs.2,69,OO,Og6 and returned a total income of Rs. 76,43,100- The ROI was
processed u/s 143( 1)

On verification of the assessment record, it is noticed that the assesFee is ,n thereal estate business and was constructing independent residential units during the year
under consideration. Ihe assessee has claimed deduction u/s BOIB (10) of the Act
from the profits derived out of the above business activity. As per sec. 8irU.trOl,,ri"
assessee can claim the deduction only when the maximum bullt_up area of each
residential unit is not more than l5OO square Feet. But, on verincadon oF the
information furnished atong with the sanctioned plan and brochure, the assessee has
excluded the area of the portico in the ground floor and the open terrace in the first
floor in the totar buirt-up area of the residentiar units. If these two are inctuded in the
total buirt-up area of each residentiar unit, the totar area of each or the residentiat unit
exceeds 1500 square feet.

1.

In thls regard, it is submitted that as per Sec.BOlB (14) of the Act, the built_up
area is defined as the inner measurements of the residentiar unit at the froor revel,
including the pAections and balconies, as increased by the thickness of the walls but
does include the common areas shared with other residential units. The portico which
is RCC roof is nothing but projection. The entire slab area af poftico in the Eround floor
and the open terrace in the First floor is under the exclusive ownership of the bungalow
owner so as to be classined as in1egrat part of the bungalow as projections to be
treated as built up area. Further, it was not commonly shared with any other person.
ln view of the above, the maximum permissible built_up area oF 15oo Square feet per
unit has exceeded whtch ts viotation of the condttion contained in sec.BOlB (10) of the
Act. In view of this, the deduction craimed u/s B0rB is not in order. This view is further
suppofted by the decision of the Hon'ble ITAT, Hyderabad, vide its order in the case of
M/s Modi Builders and Realtors (p) Ltd., for the asst. year 2OO7_OB in fTA NO.
1 s4 1/Hyd/20 1 0 dated 3 1/03/20 I 1,

In view of the above, I have reason to believe that income chargeable to tax to the
extent of Rs'2,69,00,096/- has escaped assessment for the assessnrcnt year 2oog-og.
As no assessment u/s 143(3) of the Act was completed for the asst. year 2OOB_O9 and
not more than 4 years have elapsed from the end oF the assessment year 2OOg-0g,
action u/s 147 of the income Tax Act is hereby initiated and notice u/s 748 of the Act is
issued,"

3. It was contented by assessee that there was no fresh materiar avairabre
with the assessing officer to form a basis for reason, that as per expranation 2(b)
the assessing officer has neither noticed any under-statement of income nor any
claim of excess loss or deduction, that in A.y. 06-07 and 07-0g the then Ao [ITo-
10(4)l compreted the assessment u/s 143(3) and rightry a[owed deduction u/s 80
1B(10), that in A.Y. 20OB-09 even where original assessment was completed u/s
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143(1) on a mere change of opinion, the assessment cannot be reopened. The
assessee requested to drop the proceeding u/s L47 by relying on various cases -
cIT vs. Kelvinator of India Ltd [2010] [sc] 320 ITR 561, Atpika marketing pvt Ltd vs ITo
(2008) 21 SoT 302 (Mumbai ITAT), Sheo Narain Jaiswa tTO (1989) 176 ITR 352(patna),
Jindal Photo Film vs DCIT (Dethi) 234 ITR 170, carden sitk i4ilk pvt Ltd vs DcIl-(Gujarat)
237 ITR 668, Adani exports vs DclT(cujarat) 240 ITR 224, Apo o Hospitar enterprises Ltd
(Madras) 287 irR 668. canesh housing corp Ltd vs Dcrr (Gujarat) 341 ITR 312, Indian
Eastern Newspaper society Vs CIT (SC)119 ITR 996.

4. The reply of the assessee was carefully considered and a speaking order
was passed on 11.09.13 which is re-produced as under:

"5.1.... ........The argument or the assessee ,s that its assessment for the year under consideration
was completed u/s 143(1) and therefore, now, there cannot be any change of opinion even when
earlier years have been completed u/s 143(3). It is pertinent to bring an record here that Hon,ble
ITAT,'A'Bench, Hyderabad vide order ITAT No:1541/Hyd/2010 date 31.03,2011 in the case of M/s.

Modi Builders and Realtors Pvt. Ltcl. for A,y.2007-09 denied the deduction u/s gotB to this company

by holding that built up area includes @rtico and balcony and that there is no ambiguity in clause
(a) of sub-section (14) of sedion 8018, which defines the built up area. so the need For

interpretation does not arise.

5.2 When this declsion of ITAT is applied to your case, it is noticed that the assessee has

excluded the area of portico in the ground noor and the open terrace in the lst lloor in the total
built-up area of the residential unit. However, if these two are included, the totat built up area of
each residential unit exceeds 1500 sft, The entire slab area of the portico in the ground Floor and
the open terrace in the l't floor is under exclusive ownership of each bungalow owner and is not
commonly shared with any other owner. Therefore, when the provisions of each section goiB(14)
are lndependently applied in the case of the assessee on the basts of clear findings of ITAT,
HYderabad in order dated 31.03.2011, it is noticed that the assessee has not satisfied the conditions
prescribed under sectlon 8018.

5.3 The Hon'ble supreme court in the case of Acrr vs Rajesh lhaveri stock Brokers pvt. Ltd.
(2007) 291 ITR 50O has dearly held that intima on u/s 143(1),s not 'assessme, t,, so there ts no
question of treating the re-assessment in such cases as based on change of opinion. Here in the
instant case of assessee, the case ls covered by the main provision and not by 1st proviso to section
147' The assessee has ignored the substantial changes made to 143(1) w.e.r. o1.06.1ggg. Further

Hon'ble Supreme Couft has held in the cited case that w.e,f, 1,6,99, the acknowledgement of return

is deemed to be an intimation except as provided in 1st proviso. Acknowledgement is not done by

the assess,ng officer but by the ministerial staff, so can it be said that any 'assessment' is done by

them? The reply of Supreme Court was emphatic No & that nothing more should be inferred from

the deeming provisions, Therefore, there belng no "assessment" u/s 143(1), in this case for A.Y.

2008-09, the question of chanAe of opinion as contended by assessee does not arise.

5.4 The section 747 authorlzes and permks assess,ng officer to assess and reassess income

chargeable to tax iF he has reason to believe that income For anv assessment year has escaped
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5'7' From the facts narrated above, the inevitabte concrusion is that you are wrongry raising the
objections to proceedings initiated u/s 147 by apptying different case raws, which has no apprication
to your case. The fact remains that your case was processed u/s 143(1) and subsequently action u/s
147 was initiated. At the stage of issue of notice u/s 147, there wes relevant material in the form of
the ITAT order dated 31.03.011 in ITA nol541/Wd/2010 as well as the built_ up area
measurement details specified to your case, on which any reasonable person could have formeda
requisite berief for initiating action u/s 147, consequendy, your objections to proceedings u/s 147
are not accepted."

5. Thereafter, nofice u/s 143(2) and 142(1) were issued and the assessee was
required to explain why the claim of deduction u/s 8OIB be not rejected. The
assessee submitted repry and re-iterated the contentions made earrier and cited
case laws to support its contentions.

6. The reply of the assessee along with the cited case laws has been

4

asse'sment' what is required is that the assesslng omcer shourd have justiFication to berieve thatincome has indeed escaped assessment It does not mean that bssessrng omcer shourd have fina yascertained the fact by regar evidence or concrusion. At the stage of initiaron of action u/s.147, therequirement is a reason to berieve and not the establishment of the under-assessment, Moreover, inthe instant case' there was no finding either positive or negative during the course of originarassessmenf in earrier years, so as to hord that there is a change of opinion. This view has beenupheld in the cases of M,ls.Katyanji Mauji & Co Vs Crr .,sC) 
102 ir^ ,rr, ,/r. Ess Kay Engg. Co pvt.Ltd Vs CIf 6C) 247 IfR BlO and IfO Vs purushotham 

Oas Bangar & Others (SC) 224.ITR 362

5'5 In the instant case, the decision of I,AT in order dated 31.03-.11 constituted informationwhich was independen,y apptied on the facts; y*, ,;;;o was found to be appropriate.Accordingry, information w.ourd ar50 incrude true and correct state of taw derived rrom rerevantjudicial decisions either of 11- authorities or court of raw. This view finds support from the decisionsin the case of cIT vs Raghunath poddar (cat.) 96 ITR 316, CIT Vs. Makhan singh (Raj) 154 ITR121, Kumar Engineers Vs CIT (p & H) 223 ITR 18.

5'6 The cases cited by assessee are under different set of crrcumstances. In the instant case,
neither there is a change of opinion nor was it re-opened at the behest of any superior authority as
held in the case of sheo Narayan laiswar vs. ITo, retied upon by the ass€ssee . sim,arly, in the case
of M/s' Ganesh Housing corporauon Ltd cited by the assessee, it is seen tn* tn" iign ioutt naa
already examined and dtscussed eraboratery the issue of deduction u/s 8oIA.& goIE in regurar
appeals, so the High court hetd that the very edifice of reopening the case 

^ 
qone. In the instant

case, the lssue under consideration has not been finally ascertainecl by any Court.

considered ca refu lly.

duplex is attached

The relevant page of the brochure showing the picture of the
herewith for clarity and to avoid

understanding of the structure of the duplex unit.

PICTURE

ambiguity in the
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The facts of the case are that the assessee-firm is engaged in the business
of real estate developers. The assessee constructed

nd ar n. T

independent duplex
villa at Cherlapally in
nsists of 6 acres and the

ch toil

tw d

villas comprising ground ftoor and l"t floor in each
the name ol Silver Oaks Bungalows. The total area co
assessee constructed 76 independent duplex villas

iil o tn n d
itch OVa r d tc 1rt oor I

The built up area
measurement reported by the assessee does not incrude the covered portico of
the ground floor and the balcony on the 1.t floor. The nomenclature of ..open
terrace" mentioned by the assessee for the 1"t froor is misreading in the
sense that the l=t froor comprises bed room with toiret and a study room and is
not a fully open space as conceived in the top froor of any murti-storied
apartment. similarly, the ground froor of the vi[a incrudes a covered portico for
the exclusive use of the owner of the independent vifia, If the measurement of the
covered portico on the ground floor and the balcony in the first floor'(stated as
"open terrace" by the assessee) is included, the built-up area of the independent
duplex villa exceeds 1,500 sft. The brochure of the project is part of the record.

8. The action u/s r47 was initiated after verifying the information furnished by
the assessee in the sanction plan and the brochure of the project. rt is noticed
that the assessee has excluded the area of covered portico on the ground
floor and the balcony in the 1"t floor (named as .'open terrace., by the
assessee) in the total built up area of the independent duplex viltas. Thus,
the assessee took into consideration onry the inner measurements of the
residential unit for the purpose of claiming deduction u/s g0IB. The area
statement given in the brochure of the project does not disclose fully the
areas included and excluded from the built up area of the ground floor
and the 1't floor.

9. The Hon'ble ITAT in the order dated 31.03.2011 in the case of M/s. Modi
Builders and Realtors Pvt. Ltd. has held that the built-up area includes portico

and balcony also and that there is no ambiguity in section 80IB(1a)(a).Thus it is

clear that the built up area of the independent duplex villas in the Silver Oaks

Bungalow projects was wrongly calculated by the assessee without taking into
consideration the correct definition prescribed in section 80lB(14).

The oround floor of each

with attached toilet. study room. stair case and a balconv.

6
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It is to be brought on recordthe I't floor of the duplex villas are not an.,open space
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akin to the "open space" on the top floor of any multi storied apartment' Here

the residential unit is a duplex villa with 1"t floor comprising two bed

rooms with attached toilet, a study room, stair case and a belsgEy' This

balconyonthel'tfloorcannotbetreatedasan"openspace"akintothe
"open space" on the top floor of any multi storied apartment'

13. In view of the above facts and facts alone' the claim of deduction u/s 80IB

is liable to be rejected and the amount of Rs'2'69'oO'O96/- is taxed accordingly'

t4, The assessee filed a writ petition before Hon'ble High Court of Andhra

Pradesh against the rejection of his objections for proceedings u/s 147 as per

order dt 11.09.13. The Hon'ble High Court of Andhra Pradesh in writ petition no'

2748812013 and WVMP No' 3341/2013' vide order dt 12'11 13 allowed the

hearing of the proceedings and permitted the assessee to participate in the

hearing. However, the Hon'ble High Court directed that the effect of

adverse order, if any, shall not be given without the leave of the court'

The relevant portion is reproduced as under:

'',,,,,,'..intheeventanyadverseorderispassedttheeffectthereofshallnot
be given effect without the leave of the court"

15. Therefore, the effect of this order is not being given to presently ln

accordance with, and subject to the above discussion' the total income of the

assessee is computed as under:

Income shown Rs' 76'34 
'1Oo

Add: Deduction u/s 80rB disatlowed: ffif}tr
Total income assessed Rs 3'45 

'34'2Oo

RS 1,03,60,260

10 36,026

ucati cESSAdd: Ed on
1 I

Total
17 38,'17 51

Less: Taxes Paid 1 1

Total
92,27 704

Add nlerest u/s 234B 86,65 206

inleresl u/s 234C 1 5

Balance tai Rs 1,83,14,445
14 450

The demand as per the notice of demand

Penalty u/s 271(1)(c) would be initiat
directions of Hon'ble Andhra Pradesh High

ld become enforceable and

ing effect to the further
u/s 156 wou
ed after giv
Court.

(N rik h)
Dy. Commissioner of Income-tax

Circie - 10(1), HYderabad
y to the assessee

Tax

1
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Notice of Demand under section I 56 of the lncome-tax Act' l96l

%k. atchtt 4*{ofrt{otut
l.(.2006-09

: AAJFM0647C
: Firm

5, dtily stamped and

PA}'I
Status

'Io
The Managing Partner
M/s. Mehta & Modi Homes
5-4-18713 & 4, M G Road

Secunderabad - 03

Sir,

This is to give you notice that for the A'Y 201I-12asuntofRs'1'83'14'450/'detailsofwhich

;;;il;; ;; ;;;;,"rse. has been determined to be pavable bv vou'

Thi amount should be paia to tne r"ru'ia'ier"l"J'r'o"i'JJl""rislte Bank of India' Reserve Bank of

Inrlia at Hvderabad within Thirtv Dav'sTiii" **i"l "i 
tlrt notice The previous approval of the

Dcoutv Commissioner t'f Income-TaxTas u""n oOt"i' for allowing a period of less than 30 days for

":i:iilili i;;;i"".,,.. o 
"r,"r 

r *,;T:Iffi:J.:i, 
".j: 

HH;"":'J,;1i";J ii 
"r 

e to p2 y si mp, c

flJ:lll :::TJ",XilH'iH l,l,'il'"i;# 
" 

r ";;;il i" the date com mencin g aft er end o r

ti" *,ita "f"rl"ia 
in accordance with Section 220(2)

If vou do not pav the "o'nt 
o"n" 'jl 

iiiii"'ti" ol'i,oo tpt"ined above' penaltv (which mav be as

m,rch as the amount o[ o- 
'' '*"ir 

l"l''l;i;;; Ipon vou after Biving vou a reasonable

.r*^r"fi, "iU"tit 
heard in accordance with Section 221

lf vou do not pay the amounl *'tnin it't pttioa specificd above' proc-eedings for the recover)

thereof will be taken in accordance ild'iltil;ft; 229'211 and 232 of the Income-tax Act'

l

.l

5

6. lfY
l96l

ou intend to appeal against the assessment./fine/Pe nalty, you maY Prcsent an appeal under Pall A

of Chapter XX of the lncome-tax Act,l96l. to th€ Commissioner of lncome-tax (APPeals)-VI,

HyderaLad within thirtY days of the receiPts of this notice, in Form No'l

verified as laid down in that form

ferm,

Place: Hyderabad
Date : 05.03.2014

( N. SRI

l)v. Commissioner of Income-tax

Circle- I 0( I )' HYderabad

k

NOTES

| ilJl,,"lli,lJi".r,l!"'i.1"fr*l[i"'n$,lT;* ""0* ,hoord b€ drawn in favour orrhe ManaBcr. autho,,zed banu srarc

} ir"ll""iHf [T/; 3illillt"i,,," ror p.ymenr or rhe or propose ro .mskc 
rhc paFrnt by instarrmcnts. the

aDDlicltioo for such crtensron. t * tnt'l*I#''it' 
""n't''in'to 

puv bv rnstalknenc should be made to lhe

eiscssine orrcer b.fo{e trt. .,pil or'r'" i?"a- ipL'riii' p"rre'"pt' i' o,rv-rcqtresr rPcervcd aft'I th' c\prr} of the

;Jil;i;ii;"i;t"tcnaintd in 
"'c* 

Jf thc spccrfic provtsrorts or se'nor 220( I )


