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ORDER

PER Smt. P. Madhavi Devi J.M

This is assessee's appeal lor the Assessment Year 2008-09

against the order of the CIT(A)-6, Hyderabad dated 24.O1.2O17 .

2. Brief facts of the case are that the assessee is a partnership

firm, engaged in the business of 'real estate development'.

During the relevant assessment year, the assessee was

constructing independent residential units. Assessee filed its
return ol income on 27 .O9.2008 declaring total income of Rs.

76,34,100/- after claiming deduction ol Rs.2.69 Crs u/s
80lB(10) ol the Act. The return was processed u/s 143(l) of the
Act on 02.O9.2OO9 and subsequently rcopened u/s 147 of the
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Act after recording reasons. Accordingl_v
Act was issued to the assessee.

" 1. On the Jacts and circ

on t lte question

notrce u/s l4g ol the

re(ss(?ss,lenI
ssessrng Officer anrl th

3. Assessee filed its reply on lO.O4.2Ol3 requesting to treatthe return filed on 2Z .Og.2OOg as having been filed in response
to notice u/s l4g of the Act and sought for the reasons recorded.
Assessee filed its objections to proceedings u/s l4Z of the Actwhich were disposed of b-y the A.O. vide a separate order dated11.03.2013. Thereafter, the A.O. proceeded to consider theassessee,s claim of deduction u/s g0lB(10) of the Act. He
observed that the assessee had constructed independent duplexvillas comprising of ground and I sr lloors in each of the villas
and that the ground floor comprises living room, dining area,
one bed room and attached toilet, kitchen, a covered portico anda garden while the lst floor comprises of two bed rooms u,ithattached toilet, study room, stair case and a balcony. Heobserved that the built up area measurement reported by the
assessee did not include the covered portico of the ground lloorand the balcony on the lsrfloor. According to the A.O., thesetwo also form part of the built up area and if these are added,the area of each villa exceeded lS00 sq. lt and therefore, theassessee is not eligible for deduction u/s g0lB(lO) of the Act.He accordingly, disallowed.

4. Aggrieved, as sess
who conrirmed the ";::.T';:'^:':::":Ji:::.,:::,:,i:second appeal before us by raising the following grounds:_

umslances of the case, the l.d. (:tT(A)_6, ll gderbad erred in di.snris.srrzrT I htz eppsel oJ the appellent
l) r-o ce etl i rtg s irt i t tat

ol the uatid
ecl by the A

ttlt of the
d isallouance of clatnt o.f de clu ct ion u/ s SOIBR .QSSCsst/? ent u/ s 147 ts nol ualid
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the 'projected. terrace' and 'porlico' toere inc:lucled and not
othertuise.

The CII'ougllt to haue apprectated tlrc order of lhe Hon'ble
Higlt Court tn W.P. No.27488 of 213 tuhereitt lhe Hon'ble
Court has hetd that ang aduerse order shall not be giuen
effect uithout the leaue of the Hon'ble court."

5. As regards Grounds No.2 to 4 are concerrled, the Learned

Counsel for the Assessee submitted that though the initial
assessment was completed u/s 1a3(l) oi the Act, the A.O could

not have reopened the assessment unless he had fresh tangible

material before him to believe that the incotne of the assessee

has escaped assessment and that sttch a reopening u/s 147 of

the Act would be on a mere change o[ opilrion. He also dreu'our

attention to the fact that the reopening of thc asscssment is on

account of audit objection raised by the CAG and thercfore,

according to him the A.O. has not independently formed any

opinion that the income of the assessee has escaped assessment

and hence, reopening of the assessment u/s 147 of the Act is

not sustainable.

6. Learned Departmental Represerltative, howevcr, supported

the orders of the authorities belou'.

7. Having regard to the rival contentions and the material or1

record, we find that the reopcning of the asscssment is within a

period of 4 years from the end ol the relevant assessment year

and the initial assessment was u/s 1a3(1) and not u/s 143(3) of

the Act. As regards the change of opinion is concerned, we find

that the A.O. has perused the assessment record to observe that

the built up area of each of the reside ntial units is more than

1500 sq. tt and that the assessee is not eligible for deduction

u/s B0lB(10) of the Act. Therefore, it is cle ar thal the formation
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of belief is from the material on record only and that no fresh

tangible material had come to the knowledge ol the A.O. to
reopen the assessment. The Hon'ble Delhi High Court in the

case of Orient Craft Ltd reported in 354 l'l'R 536 (Delhi), has clearll,

held that even an assessment done u/s 143(1) oI the Act, can be

reopened uls 147 of the Act, only if the Assessing Officer had tangiblc

material which has come to his knowledge, subsequent to such .tn

assessment u/s 143(1) of the Act. The relevant paras of the said

judgment are reproduced hereunder for ready reference: -

"Held, riismissing the appeal, that the reosons disclosed that the
Assessing Office,r reached the belief that there uas esceperrrcnt of irrconte
"ort go[ng1 through the retunt of ttcorne" filed by tfte as-sessee after le
accepted tlle rentm under secliotl 143(1)Luilhout scnttitlLJ, end notlinll
nrcre. Tltis Luas nothing lt a reuieu,oJ tlrc e(lrlier l)ro<'eedings utd cttt

abuse oJ pouter by lhe Assessingl OfJicer. 'l'lp reasotls recordecl bA lhe-

Assessirrg Olficer dkl cot1rtnt1 the apprehetrston about lle hantl tlml u
less stnct interpretation of tlre words 'reesott to beliet,e" tris'ti tris att
ittimation issued under sectton 143(1) r:ouk/ cnuse to llle lo,\ reginle.
Tltere was nothing it lhe ,?aso,'ls recorderl lo sftol/ lllat atry tetlgible
nnleial hcld come ido tlre 1-losse-s.siott i)/ ,he A-s-sessir-rc1 Officer
subsequenl to th€ issue oJ the intunollort. The tloticc reJleded ot
arbitrary e,.rercise oJ' tlte poruer corrlbn'cd ttttclrr se,clton 14 7. '

8. Therefore, respectfull)' following the same, we hold that the

reopening of the assessment which is completed u/s 143(1) of the Act

is not sustainable without there being any tangible material that has

come to the knowledge of the A.O, Since the assessment itself has been

held as not sustainable, the issue on merits is not adjudicated at rhis

stzrge as it u'ould only be an academic exercise.

9. In the result, appeal liled by thc asscssee is partly allowed.

Pronounced in the open Court on 02",r Novembcr, 2018.

sd/ -

(S. RIFAUR RAHMAN)
ACCOUNTANT MEMBER

sd/ -

(P. MADHAVI DEVI)
JUDICIAL MEMBER

Hvderabad, Dated: 02n,i November, 20 18
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