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IN THE INCOME TAX APPELLATE TRIBUNAL
HYDERABAD BENCHES “B”, HYDERABAD

BEFORE SHRI D. MANMOHAN , VICE PRESIDENT
AND
SHRI B. RAMAKOTAIAH, ACCOUNTANT MEMBER

ITA No. Asst. Year Appellant Respondent

1428/Hyd /2015 | 2006-07 | Mehta & Modi Homes, Income Tax
SECUNDERABAD Officer,

[PAN: AAJFM0647C] Ward-10(4),
1429/Hyd/2015 | 2007-08 HYDERABAD

For Assessee : Shri S. Rama Rao, AR
For Revenue : Shri K.J. Rao, DR

Date of Hearing : 01-03-2017
Date of Pronouncement : 22-03-2017

ORDER

PER B. RAMAKOTAIAH, A.M. :

These two appeals are by assessee against the separate but
similar orders of the Commissioner of Income Tax (Appeals)-6,
Hyderabad dated 06-11-2015. Assessee is aggrieved on reopening
of assessment as well as on merits of disallowance made by the

Assessing Officer (AO) u/s. 80IB of the Income Tax Act [Act].

2. Briefly stated, assessee is a real estate developer and
has carried the project at Cherlapally Village in the name of Silver
Oak Bungalows. It envisaged development of 76 residential units
on a land admeasuring over six acres and assessee has claimed

deduction u/s. 80IB(10) on the income of the said broject. For the

» assessee filed its return of\income o /to-té{l income
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building exceeds 1500 Sq. Ft., prescribed and accordingly, he
denied the deduction u/s. 80IB in both the years.

3. Before the Ld.CIT(A), assessee took objection that :

a. Reopening after four years from the end of the assessment
year without establishing any failure on the part of assessee
in furnishing necessary details is bad in law;

b. Re-assessment was completed without issuing the notice
u/s. 143(2);

¢. That the issue of built-up area has been examined by the ITO
in the course of scrutiny assessment as stated in the
assessment order and so any other opinion is change of
opinion not permitted in the re-assessment proceedings and;

d. Even on merits, the terrace and balconies are not part of
Structure as terrace is a projection of the building for the

purpose of car parking and balcony also has to be excluded
being not part of the building. Accordingly, on facts also,

assessee is eligible for deduction u /s. 80IB.

Ld.CIT(A) however, rejected all the contentions and dismissed the

appeals. Hence present appeals. Grounds raised are on the above
two issues

i Ld. Counsel mainly objected to the re-assessment
proceedings stating that the notices were 1ssued after four years
and all the relevant details were furnished at the time of original

assessment and in fact the Inspector has \physically inspected the
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Radhe Developers [341 ITR 403] which in turn relied on by the
Hon'ble Gujarat High Court in the earlier case of CIT-IV Vs.
Amaltas Associates [75 Taxmann.com 180 (GJ)] (supra). It was
submitted that both on facts and on law, re-assessment and denial

of 80IB is not correct.

S, Ld.DR however, in reply submitted that audit objection
is only an incidental to the proceedings but when audit point out,
certain legal propositions, reopening can be done and relied on the
decision of the Hon'ble Supreme Court in the case of CIT Vs. P.V.S.
Beedies (P) Ltd., [237 ITR 13] and it was further submitted that
ITAT in the group case of M /s. Modi Builders & Realtors Pvt. Ltd.,
in ITA No. 1541/Hyd/2010 dt. 31-03-2011 has considered similar
issue and gave in favour of the AO wherein built up area was
counted after including the portico and balcony areas and
therefore, the denial of Section 80IB(10) in assessee’s case, as
relied on by the ITO in the order, is proper. Further, he has shown
the satisfaction recorded to state that the ITAT order in group case

was relied by the AO for reopening the assessment, but in the

communication to assessee, the same was not communicated

properly. Ld.DR relied on the decision of Kartikeya Interntional Vs.
CIT & another [329 ITR o539] for the proposition that the notice

issued is valid.

B. In reply, Ld. Counsel submitted that there is no
external information and whatever assessee has submitted in the

course of assessment is the basis for audit objection which

indicates that assessee has duly furnished all the relevant
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“Held, allowing the petition, (i) that the assessee had challenged the very
initiation of proceedings for reopening of assessment as being without
Jurisdiction and also in complete defiance of the statutory prescriptions.
Therefore, it was not a case which could be thrown out on the ground of
availability of alternative remedy.

(1) That the Department could not deny the fact that there was a full and
true disclosure by the assessee of all material facts necessary for
assessment. The case of the assessee fell under the category of true and
Sfull disclosure upon which the assessment order was passed on the
opinion that the lands sold by the assessee were agricultural lands and
did not fall under the category of mere production of books of account and
other records. The replies submitted by the assessee to the questionnaire
indicated that the claim of the assessee was examined by the Assessing
Officer before he passed the original assessment order under section
143(3). Therefore to say after four years that the lands were sold to a real
estate company for the purpose of forming a special economic zone
amounted to a change of opinion which was not permitted by law.

(i) That by virtue of proviso to section 147, no action could have been
taken, after the expiry of four years from the end of the relevant
assessment year, unless any income had escaped assessment, by reason
of anyone of the three contingencies on the part of the assessee, namely,
(@) failure to file return under section 139, (b) failure to file return in
response lo a notice under section 142(2) or section 148 or (c) to disclose
Jully and truly all material facts necessary for assessment. The
reassessment proceedings were to be set aside”.

8. Since the facts are similar and law is also being clear,
respectfully following the jurisdictional High Court, we are of the
opinion that reopening‘ of the assessments after the end of
limitation period, without establishing that there is failure on the
part of assessee in making full and complete disclosure of relevant

information is bad in law.

8.1. Not only that, as can be seen from the assessment
orders originally completed by the officer, he has deputed his
inspector who has randomly inspected the premises and gave a

certificate that assessee satisfies the conditions prescribed.




-’

\ \-\""-_ s :'
yey} og HnoD YSiH reuonompsml 91q,UOH 213} 9I10Joq UOEsipk

105 Surpuad SI 9NSSI SIYL POPNoUl 9 O} 9I8 301D pUE
oonzod Jey] UOUIIU0D S,9NUAY Pa1dodde Sey 9SED UII0U00-II)SIS

Ioyjoue Ul [VLI ¥8Ul ang} ST 3 ‘SIUoW 9yl 0] Juruio) ‘6

‘me[ Ul PBQ SoW023(q JUIWISSISSE
j0 s8urpeadoid juonbosqns ‘poquosard sjrwr oW} Y} UMM
()1 "s/m soo1j0U JO DUENSSI Ul QY 3Yj Jo 1red 9y} uo aunjre;j
SI a1o} 20Ulg "sIseq [e39] ou sey (g)g T "S/n 90130U Jo SdUENSSI I10]
P29U OU ST 219Y] ‘9I0J3I9Y] ‘QUI0ODUI JO UINJAI PI[IJ 10U SBY 99SSISSE
ye (v).LID Jo uonusyuod oy ‘snyl, ‘(0S) 61 ALl 6S2] OII 'SA “P¥1
(erpul) syreyS 2ALIJ NMD JO 9sBd a1} ul Jno) awaidng 9[q, U0y a1}
Jo uonoallp 9y} Iad se ‘9Sile J0U S0P SUOSeal 2} SUNBIIUNUINIOD
jo uonsanb ‘gL 's/n 20mj0u 01 asuodsar Ul WINjaIx pausap /urmiax
oy} Pa[Y Jou d9ssasse peH “Suruadoal I10] SUOSEII 9U) 9JBOIUNIIWOD
PIP wInjorl jo SUI] PIWAdP YINS Iole OV 91U 198 U] ‘wimjel
Jo 3ury pawap Sk $19339] YoNs Fundaddr S aNUAIY 9y} PUR ULIO]
uInjol ysayy e JUl[ JO PEIISUL SIISSISSE 913 jo jsowr £q pPamofroj
oanpoooxd 2y} ST STy} ‘A[eIsUsD g1 'S/n 9onjou 03 asuodsar
Ul UINjaI B SB PIjeal} 2q PINoys IdIIes poy A[eurduo wmjol
AU} Fey3 Bupum Ul 1a)33] Jo Aem Aq OV oyl uwiojur pp g4l s/n
sonjou jo 3dradal Ioje 29ssassy  (g)ep1 's/n ssonou jo aouensst
ou 9q 0} swads 1Y} (V)LID 9y} 210joq 99ssasse £q papuajuoo
A[IYSu se Ing ‘sansst om] aroqe 9y} AJuo Jopn ‘(eadns) [19g N1

0Zg] “P¥T BIPU] JO IOTRUIA[SY] 'SA LD JO 9SBD 3y} ur 30nosn swaidng

9q,uoH 9y} Aq p[eY Se $)0¥] JO 39S swes 2y} uo uorurdo Jo agueyo

dIow Aq pauadoal 9q JOUURD JUIUISSISSE UY- uorurdo jo s3ueyo

Jo mommd oY) UM SWO0d [[I4 -SUONIPUOD oy} AJsTyes jou saop

93s89s8S® JBY) -S)0B] SWES 3y} U0 uorurdo JUSISJIp Aue ‘a10jo1ayy,

1

STOZ/PAH/6CHT B 8ZHT SON VLT -8~



)80

. 9 _e IT.A. Nos. 1428 & 1429/Hyd/2015

as it may, the fact is that whether portico and terrace can be
included or excluded depends on the facts of each case and the law
on the issue.---As rightly pointed out by the Ld. Counsel, the
Hon'ble High Court of Gujarat has excluded the portico area from
computation of built up area. Here, assessee’s contention is that
the terrace also is to be excluded, as it was not part of the building,
either at the time of approval of project or subsequently.
Therefore, the issue becomes one of disputed issues, on which
there can be two opinions. Since AO has taken one opinion at the
time of assessment after duly examining the contentions by
deputing Inspector to the premises, a successor officer of the same
rank cannot differ from the earlier opinion unless there is an
intervention by a superior authority. Had CIT has undertaken the
proceedings u/s. 263 to disturb the findings of the AO, then, the
matter would stand in a different footing. However, the AO was
directed to reopen the assessment after the end of four years, when
the law does not permit the same. In view of that, we are of the
opinion that on both reopening of the assessment without there
being any failure on the part of assessee in furnishing the
particulars and subsequent completion of assessment without
issuance of notices u/s. 143(2), the assessments completed are
bad in law. Since the very basis for re-assessment is not valid,
there is no need to adjudicate whether assessee is eligible for
deduction u/s. 80IB(10) in the re-assessment proceedings, which
becomes academic in nature. Since, AO has already allowed after
due examination in the order u/s. 143(3), that issue is to be
concluded as settled as far as these two assessment years are

concerned. We are not expressing any opinion on the claim of

s armBagessee since it requires examination of fagts and C&yw on the
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