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issued proposmg to demand service tax on amounts recelved tow
construction agreements entered into by the appellant. This Bench vlde Ri

: 'Apbe‘al No: sr127o13 2013 -

rds
nal

Order No. A/30172- 30178/4019 dt.31,01.2019 . -set asrrde _the demarnds

raised in the SCN holdlng that service tax is not applicab e.on constructi
. services prowded by the builder prior to 01 07.2010. !

3. The present appeal pertains to- the subsequent ;two SCNs
subsequent periods, part of whith falls.prior to 01 07.2010}and the rest p

' i

01.07.2010. These demands are as foIIows

ion

for.
ost .

| Proposed

SCN reference ) Period ; I V' Demand
SCN OR No. 59/2011-Adjn (S.T.) Gr.X Jan 2010 to Dec i Ve Pt ;
dated 23.04.2011 2 2010 Rs:12,06,447/-"
SCN OR No. 53/2012-Adjn (Addl.Commr) | Jan 2011 toDec || = oo or mra)
dated 24.04.2012 2011 | Rs.27,61,048/-
Total - 2 * . RS.39,67,47 /-

4. It is alleged in the SCNs that the assessee had buut resndentlal

complexes and have entered mto a sale deed for safe of undlwded portion of i

land together wuth semi ﬂmshed portlon of the flat/house and a separate

agreement for compleflon of construction with customers. On execution
sale deed the right in property got transferred to the custa rner._ There is
demand up to this stage. Thereafter, urider an agreement| of completlon
constructjon was enteged into‘which. is taxable ‘as theref'exists sery

provider and service recipient relationship between them. It is also alleqed

of
no
of i
ice

in the SCN that this construction agreement entered into by the appellant

mcludes both transfer/deemed transfer of the property in goods 3
rendrtlon of services. Therefore, these.services fall under the category
"works contract service” and are chargeable to service tax under Sect

65(105)(zzzza) of the Finance A-t, 1994. 1t is further stated ln the SCN that

an optional composntlon scheme for-payment of service t X in relation
works contract service has been provided vide, notlﬂcailon 32/2007-
dt.22.05.2007 effective from' 01.06. 2007 under ‘Works Contract Serv
(Composition Scheme for payment of Servnce Tax) Rules, 007 Under t
said scheme, the assessee has to pay an amount equal to 2% of the grc
amount charged for works contract including the VAT or| sales tax pa
Further, with effect from 01.03.2008 the aforesaid rate of | 2% has be

enhanced to 4% VIde notlfllcatlon 07/2008-ST dt.O .03.2008.lT

\J

i

nd
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law for the time being in force, but does not intlude a complex | -

which is constructed py a person directly engaging any other
" person for designing or planning of the quout, and _the
construction -of suchscomplex is intended for personal use. as
residence py such person. ] ; !
LI ] :

Explanation. — For the removal of doubts, it is hereby declared that for the
purposes of this clause, — ; 9 B R

a.* ‘"personal use” includes permitting the complex for use'as
residence by another person on rent or without _co'nsideration; 1

'+ “Tb. | “résidential unit” means a‘single house or a single apartment
U intended for use as a place of residence;” | | &

2) He would submit that unless the building or buifding;s fhavelmore than ‘

'Apieé: No: ST/27013/2013

. 12 residential units each the same cannot be cal ed as residential = .

L . ' | o

complexes. For this reason, they-are not liable to pay service tax

: the services rendered: He relies on the law of Macro Marvel Proje

) Ltd v Commissio_ner '[2008 (12) STR 603 (Tribunal)]i. Para 2 add 3

" which read as follows: : &

"2. The appeal is against demand of service tax of Rs. 15,63,145/- for the
period 16-6-2005 to 30-11-2005 under the head “construction of complex”
service under Section 65(30a), of the Finance Act,. 1994. The lower
* authoritie$ have also imposed-a penalty on the assessee uhder Section 76
of the said Act. The impugned demand is on the amount collected by the
-appellants from their,clients as consideration for construction and transfer
of residential houses.{\lt is the case of the appeﬂqnts that tlis 'work done by
them fell within the ambit of ‘works contract’, which became taxable only
with effect from 1-6-20Q7 vide Section 65(105)(zzzza) of the Finance Act,

on
c_ts bt
of

1994. It is also submitted that service tax cannot be levied from the'|-

appellants under any other head for any period prior to 1-6-2007. We have
Lhea'ra"thq learned Jt. CDR also, who submits that the case may at best be
T remanded to the authorities below, who apparently did notiexamine all the
submissions of the party. After examining the records of the case, we do
not think that 'a remand is warranted in this case inasmuch as the
authorities below chose to’sustain the. demand of service t: X raised in the
show-cause notice, regardless of the fact that constructi n of individual
residential units was not ‘included within the scope of “construction of
‘complex” definetdd under Section 65(30a) of the Finance | ct, 1994. The
definition reads as follows :- _ 1 % }'

N "Construction of tomplex” means - ) R ,

. (a) construction of a new residential complex or a part thereof; or |
- (b) completion and finishing services in relation to residential
complex such as glazirg, plastering, painting, floor and wall tiling, |

wall covering and wall papering; , wood and _metal | joinery ‘and | ..

carpentry, fencing and railing, construction of, swirqm!ng pools, .,

acoustic applications or fittings and other similar ser.vic:qs;.‘or. |

(c) = repair, alteration; renovation or restqration of,: or similar |

‘services in relation to, residential complex. Pl ;

‘Residential comﬁlex" stands defined under clause (91a) of Section :
65 of the Act, which is as follows :- C

"(91a) "residential complex” means any .complex comprising of - . . -\

(i) a .bqildind or buildings, haying more than tv.ft-:hl.eiras.'sr‘c»'e-.nt‘t’an‘i
units} { {
(ii)  a common area; and




submit that as the iss'ue has been settled by thefHon’bIe Supreme
Court not once but twice, the entnre demand needs to be set aside on -

this ground alone.

o ! ! - .
4) As an alternatuve argument, he would submit is that even if demands .

are liable to be raised, no service tax is chargeable for construgtion
' ~services prior to 01.07.2010 and’in the first demand covering the
period January, 2010 to bécember, 2010 part of the demand Is prior
to 01.07.2010. He further submits that the demands were raised on
the value of sale of Iand VAT, regnstratlon charges under non-taxable
- receipts WhICh cannot be charged to service tax. The details of wIich

‘are as follows. oS l

[ = Hh

Jan 2010 to Jan 2011 to

Particular -
: Heplars:, Deé 2010 Dec 2011 | yoml
Gross receipts . 3,86,50,693 6,54,15,715 | 10,40,66,408

| Less: Amounts received for |

the period January 2010 to 1,83,60,608 | Not Applicable | 1,83,60,608

June 2010 [ :

.| Amount received during the ¢ . . | R
period July 2010 to - 2,02,9,085 Not Appffcabie 8,57,05,800

December2010 : - i . | ‘ : )
Less: Sale of land ™ ¢ 80,04,000 1,31,71,000 | 2,11,75,b00 .
Less: VAT, Registration [ 5
Charges and - other non- 13,93,710 37,11,713 |- 51,05,423

taxable receipts % . I -

Taxable Value . 1,08,92,375 4,85,33,002 | 5,94,25,377

ST Liability @4.12% = '4,48,766 - 19,99,560 - 24,48,826

Service Tax paid | 23,80,124
Payable/(Excess paid) : : : 68,202

|

5) He fairly submits that the above computat:onai dlsthe was aglta*ed
by them before the first appellate aythority who remanded the matter
back to the lower authorlty on this ground. He also argues as a third
alternative argument that the contracts entered mto with individuals
for completion of theisemi fmtshed houses is meant‘for personal use
and therefore, 1s excluded from section 65(91a) Even on this ground
the demand cannot be raised on "such” agreernents As “far ‘as the
construction done( prior to sale is concerned, it is a self serwce and is

i
| .

(L=

|
|
i
|
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explanation was pointed out or con5|dered either in. Macx1 zMarvel Prmect_sf bl
td (supra)[elther
’herefore, the els

Ltd (supra) or in the case of Baba Constructions Pvt L
before the Tribunal or befare the Hon’ble Supreme Court 1
no force in .the argument that’ mdivldual houses cannot
re5|dent|al complex. Further, he would submit that jn both

there was specific. Fndlng of the Tribunal that there w
complex built in those prOJects In the present cases, botk

and from the agreement it is evident that a plot of land |s taken by 'the
dentral un!ts ith -
vity quallﬂes as :
e':re sustalnalble.f? |

appellants and developed into a complex of lndlv:dual res

' somie common areas Therefore, the appellants;actl
res:dentlal complex services and accordingly, demands
Therefore the lmpugned order needs to be upheld and the

be rejected. "

7. Insofar as the question of computation is concerned,
that the first appellate authority has already remanded t
orlglnal authority for calculatron

8. We have considered the arguments on both sides
records. We find from the records that the. appellant has

[

form part of the
the above cases,

as no residehtlal :

from the records

B Bt

and perused the

land and developed that |nto a complex of individual resrdentlal units ln the

form of row houses with some common areas. for, parkln

qualifies as resldentnal complex or otherwise. Learned
appellant submits that individual houses cannot be-conside

' roads, etc

|
red as resldeljtial

complexes because each burlcllng needs to have at least 12 're5|dentlal upits

* for it to be qualified as a cemplex as per the definition underl' sectlon 65(91)

of the Finance Act, 1994, as has been held ln the case
Pr‘OjECtS Ltd (supra) and subsequent Judgments

9. Learned DR correctly points out that while passlng
case of Macro Marvel Projects, Ltd (supra) the Tribunal
truncated portion of the definition of residential complex.

v
L.

of Macro Ma 'vel
l

L5 4 : }’
'l AU o

the order ln the
1as con5|derej:l a
They have not

AppelalNo sm70132013 R

e appeal needs to 1

he would sut mit - ‘
he matter to the |

taken a pl&ace of :

We -
have also seen the photograpns produced by the appell nt These clearly :

indigate that tf they are row houses with some common bou danes along with
roads and other facmties The first question to be consnder.d is wheth r thls 4
counsel for [the -

o

i

i

W‘.

—_
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by - Appeal No:lSTI?7fO1:!2013
L. The second question'is the nature of the contract o | \‘)vhich ser\rice tax
is proposed to be charged. The SCN itself states that the | plots along with
sem| -finished buildings were sold to the buyers under the sale agreement.
Thereafter, a separate agreemént was entered into with the individual home
owners for completion of the building/—structure as-per t‘he ‘a‘greement. In
other words there is no agreement for completion of the entrre complex but
there -are a number of agreements with each rnd:wdual‘ house owner for
completion of their bux[dlng ‘In other words, the mdmduai house omer is
engaging the appellant for construction of the complex for his personal use .
as residence. The explanation to section 65(91a) categorlcally states that_
personal use" includes permlttmg the complex for use,as res!dence by . -
another person on rent or without consideration. Therefore, it does|not
matter whether the individual buyer uses the flat himseif or'rents it Fut.

There is nothing on record to establnsh that the individual DUyers do not fall

under the aforesaid exp!anatlon For thls reason,” we find no serwce tax is

chargeable from the appellant on the agreements entered into by them with

individual buyers for completion of their buildings as has been alleged in{the

SCN. Consequently; the demand needs to bé set aside and we do | so.

Accordingly, the demands for interest. and _imposition of penal,tles also need

to be set aside. . A’ ! Pl
. ' ) i !

12, In -.conclusion, the rmpugned order is set aside and the appeal is

allowed with consequential relief, if any

— | . -(
T .
(Pronoun_ced_ in the open court on 3 Sl ‘() .
(SULEKHA BEEVI C.S)
MEMBER:(JUDICIAL
(P.V
, M MBER (TECHNIC )
Veda
. I — | -{ ) -




