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issued proposing to demand service tax on amounts
,l

construction agreements ehtered into, by the appellant. Th

Order No. A/30172-30178/2019 dt:31;01 .2019..set as

raised in the SCN holding that service tax is not a pplica b

services provide d by the builder prior to 01.07.2010.

3. The present appeal pertains to. the subsequen

subsequent peiriods, pa,rt of whith falls.prior to 01.07.2010
01.07.2010. These demandi. are as follows:
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thel SCNs that the assessee had

two SCNs
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and the rest

exists se

t is also alle

for
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te

of

bu ilt reside tia I

compl ntered into a sale d€ed lor sale of un ivided portio
land together with semi finished portion of the flat/ho use and a sepa

*i
sto no

of

ice

ed

agreement for cdmfte(ion of construction with custome On executio
sale deed the right in property got transferred to the cu mer, There is
demand up to this stage. Thereafter, urider an agreement of completio

by the appell nt
includes both transfei/deemed transfer of the prope nd
rendition of services. Therefore, these.services fall unde the category
"works contract service,,and are chargejble to service tln der Seit on

construction was entefed into^'which. js taxable 'as the
provider and service recipient ielationship between them.
in the SCN that this construction agreement entered into

works cohtract service haA been pr,ovided vide. notifica
dt.22.05.2007 effective from'. 01.06.2007 under Works
(Cdmposition Scheme for payinent of Service lax) Rules,
said schemei-the asieipee has to pay an'amount equal to

Further, with effect from 01.03.2009 the aforesaid rate
enhanted. to 4o/o vide notification ..OTI2OOS-ST dt.O

x
65(705)(zzzzi) ofthe Finance A.t, Lgg4.It is further stdteJ at
an optional composition scheme for.payment of servtce x in relation to

ion 32/2007 T

ntract Se

oo7. Under

amount charged for.wor(s co4tract including the VAT or sales tax pa d.

2o/o of the g ss

f 2o/o has b n

SCN reference Period i Proposed
, Demand

ScN OR No,59/201l-Adjn (S,T.) Gr.X. dated 23.O4.20LL Rs.72,06,447
N oR No. 53/2072-Adjn (Addt.Commr)

dated 24.01.20t2
SC

Rs,27,61,048
Total . 1R9,39,67,475

.03,200S. i e

/ (r/

I

Jan 2010 to Dec
2010

.lan 2011 to-Dec
2011

ln goods

of

in the SCN



law for the time being in

residence 
Py such person

Explanation, - For the removal oi doubts, it is ierib
purposes of this clause, -"personal use'4,.

resldence by ano

-b. t"resid?ntial
intended for

2) He would submit that unless the building or building
12 resid.ential units each the same cannot be cal

.l
complexes. For tfiis reason, they.are not liable to
the services rendered., He relies on the law of Ma

Ltd v Commissioner [2008 (12) STR 603 (Tribunal
!'/h ich read as follows:

"Construction of Complex', means -

units) (
(ii) a common area; and

1

(41

which. is constructed by a person directly
person for designing or planning of th
construction,of SUch,complex is intended

No: ST/2701 IJ

force, but does not a complex
ny other
and the
I use as

a"o!,"av

includes p:ermitflng the com fo. jse as
ther person on rent or without slderatlon;

unit' means a'single house or a s ile apartment
use as a place of residence;"
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'Residential co-ilei' stands deftned under clause
65 of the Act, which.is as fo ois :-
"(9l.a) "residential c6mplex" means any complex

thereof; o.r
residential
wall tiling,

and

or
or simllar

of sectioi

i

for the.
of complex'
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(6)

receipts which cannot be charged to servjce tax
are as follows,

PPeal No: ST/2701 13

iase of Baba Constructions pvt Ltd [2018 (15) GSTLb4S] set asld
demand where less than 12 residential units- werei in -each buil
This judgment of the Tribunal A ahabad was upherld by the Ho
supreme Court as reported in 2018 (15) GSTL J1 20 (sc).Hew

the

rng.

uld

me

on

flor

on

submit that as the ,iss'ue has.,been setued by the Hon'ble Sup
Court not once but twice the entire demand needs o be set asidt
this grourid alone.

ol o, u,.,.],"/nu'iiu6 argument, he would submit is tha even if dem nds
i

f
Iare liable to be raised, no service tax is chargeab le for constru ron

services prior to OL.07.20t0 and' in the Rrst dem nd covering the
period January, 201O to bdcember, 2010 part of thl demand ls
to 01.07.2010. He further submits that the demanJs'were ralse

I

b

the value of sale of l'and, VAT, registration charges.r.inder non_ta ble

Thb details of w ich

s) He fairly submits that the above computational disp te was agltat d

by them before the first appellate aqthority who remanded the ma
I

back to the lower authority on this ground. He also irgues as a t
i

alternative argument that the pontracts enter'ed into with indivld

for completion of the.lsemi finished houses is meant lfor personal

and therefore, is excluded,from section 65(9la). fuel on this gro

the demand cannot be raised on'such- agreementi.'ns-fai as

ird

ls

se

nd

he

1

Particulars Jan 2010 to
Dei 2010

Jan 2011 to
Dpc 2011 Total

Gross receipts 3,€6,50,693 6,54,75,715 10,40,66,1408
ess: Amounts received for

the period January 2010; to
June 2010

L

1,83,60,608
I

Not Applicable
I
I

1,8 3,6 0, 608

Amount receiyed during the
period July 2010 to
Decembeirzo10:.

2,02,9,085
l

r,lot nppticJute 8,57 t05,800

Lessr Sale oF land I 80,04,000 _1,31,71,000 2,LL,75, 100Less: VAT,
Charges and

Registration
other non-

taxable recei ts
13,9 3,710

I

I
37 ,Lt 13 51,0 5,

Taxable Value | 7,08,92,375 4,85,33,OO2 s,94,25,a 77
ST Lia bili @4.72o/o : 4'A8,766 19,99,560 24,48, )26
Service Tax aid 23,80, t24

Excess id 68,, 0?

construetion d9n prior to saie is concerned, it is a sAlf service an is

V

Payable/(



explanation was pointed

before the Tribunal or before the Hbn,ble Supreme Court.
no force in.the argumerit that'indivldu
residential complex. Fui.ther, he r/lrouid submit that jn bot
there was specific.finding. cif the tribuhal that there-1

complex built in those projbcts. In the present cases, bo
and from the a.greement it js evident that a plof.of lan
appellants and dev

sonfe common

residential complex services and accordingly, demands
Therefore. the impugned order needs td.be upheld and th
be rejected i,;

7. Insofar as the questibn of computation is concerned

8. Wg have considered the arguments on both sides
records. We find from the records that the appellant has
land and developed that inlo'a complex of individual resid
form of row houses with some common areas . foi parkin
hdve also seen the phoiogrdphs produ

indiqate tnaf tney are row houses with some common bou
roads and other facilities. The first question to be conside
qualifies as residential complex or otherwise. Learned
appellant subniits that individua{ houses cannot be.consid.:
complexes because each building needs to have at least 1

for it to be qualifled as a complex as per the deflnltion un

of.the Finance Act, 1994, as has been held in the case

Projectd Ltd (supra)'and subsequent judgments.

case of Macro Marvel Proiects. Ltd (supra) the Tri'bunal

truncated portion of the d'efinition of residential compl

1
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al houses cannot form part rof

the above ca €S,'|:
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gloped into a complex of individual res d ntial unlts

l'/
areaS,' Therefore, the appellant,s : act
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are susta ln le.
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roads, etc. We

ced by the appelt nt. Jhese le rlyc

daries along Ith

co

d

s whether.l
unsel for

I
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tia'l
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sectlon d5 1)

Macro
l
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o

I

i.
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I

nrd

They

r

as considere a

Ltd (supra) or in the case of Baba Constructions pvt

that the first appellatb authority has already remanjed
original. authority for calculation.

9. Learneil DR. correctly points out that while passing
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ol,*,
11. The second question is the nature of the contract
is proposed to be charged. The SCN itself states that
5e

o1

the,l

tf,b

No: ST/2701 13

Which servic tax

plots along ith

I

the ?greemen
I

.In
but

for

entire comple

, house owne

!t horr" o*n
I

r rs

mi-finished buildings were sold to the buyers under sale agree ent.
a separate alreemdnt was entered into with t e individual h me

i

h

there.are a number of agreements with each individual
completion of their buildin'g. 'In other words, the individu
engaging the appellant for construction of the complex Fo

owners for completion of the building/structu re as- per
other words) there is n.o agreement for completion of the

under the aforesaid e*planation. For this reason, we find
chargeable from the appellant on the agreements entered

to be set aside.

t2. In.conclusion; the iFpugned order is set aside an

allowed with conseq uentia t'retidf, if ariy.

t'(
(Pronounced ln the open court on

r his personal USC

as residence. The explanation to sectioh 65(91a) categ o rically states at
personal uSe- in,clu?ep 

. 
permitting the ,complex for use as residenc by

another person on rent or without consideration. Therefore, it does not
matter whether the individual buyer uses the flat hlmseif or.rents it ut.

lo,,

l,o
into

ers do no fal l

service ts

by them ith
individual buyers for completion of their buildings as has b lleged tn theeen a
SCN.. Consequently, the demand needs to be set asid e

I

and we do
Accordihgly, the demands for interest ahd. jmposition of pena Ities also d
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Thereafter,

There is nothing on record to eFtablish that the individuai

1
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so.


