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We are authorised to represent M/s Modi & Modi Constructions (hereinafter

referred to as Noticee), Secunderabad vide their authorization letter enclosed

along with this reply.

BRIEF FACTS OF THE CAEE:

1. Noticee is registered as service providers under the bategory of under the

category of 'Works Contract Service" with the Department vide

Registration No. AAKFMT2 14NST00 1.

2. The Noticee provides Construction Services to various customers. Noticee

is a partnership firm engaged in the business of construction of

residential units. Noticee had undertaken a venture by name M/s Nilgiri

Homes towards sale of land and agreement of construction pertaining to

the period January 201O to December 2O10.

3. In respect of the residential units constructed and sold two agreements

were entered into by the Noticee, one for sale of the undivided portion of

- land and the other is the construction agreement.

4. Noticee Initially, upto December 2008, when amounts were received by

the and eventhough there was a doubt and lot of confusion on the

applicability of service tax the appellant paid service tax in respect of the

receipts of construction agrcement. Later, on the issue of the

clarification vide the circular No. 108/0212009 dated 29.01.2009 by the

department, the customers of the appellant, stopped paying the service

tax and accordingly appellant was forced to stop collecting and
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discharging service tax liability on the amounts collected in respect of

the construction a8reement as tJrey were of the bonafide belief that they

were excluded vide the personal use clause in the definition of

residential comPlex

5. The Department initially iasued a Show Cause Notice No HQPOR No'

3a/201O-Adjn(ST) for the period January 2OO9 to December 2OO9 aJld thc

same was adjudicated and the Noticee has preferred appeal and the same has

been adjudicatcd and conlirmed vide OIO No: 45/201O-ST dated 29-lo-2olO'

Subsequenuy, the Additional Cornmissioner has issued a the subject periodical

show cause notice dated 23.04.2011 to the Noticee to show cause as to why:

i. An amount ot Re.12,O6,447 /- payablc towards Service Tax' Education

Cess and Secondary and Higher education cess should not be demanded

under sectionT3(1) of thc Fi4aflce Act,1994 (hereiDafter referred to as tl'e

Act) for the period January 2010 to December 2010;

ii, tnterest on the abovc should not be demanded under section 75 of the

Act;

iii. Penalty under sections 76 of the Act should not be demanded from them'

iv. Penalty Under Section 77 of the Act should not be demanded from them

In as Euch as:

a, The Notice is iasued demanding ttre sqid Service Tax on the smounts received

towards agreement of Conatruction executed with various customers ir! lespect

of noticee's venture viz' M/ s Paramount lcsidency Since the einounts received

are for the services rendered prior to the amendment of Finance Act' 1994 in

the Budget 2010, should be liable to Pay tax @ of 4 !2o/o under the category of

Works Contract Service.

b. Thcre exists service provider al1d service lecipient retatioaship betweeo the

builder/promoter/developer and the customer' Therefore' such services against

agreements for construction invariably attract scrvice tax under Section

61llO1zzzzal of the Finance Act, 1994'
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SUBMISSIONS:

l. The Noticee submits that the impugned Notice wa8 passed totally ignoring thc

factual position and also some of the submission madc and judicial decisione relied

but was based on mere aaaumption, unwarranted inferences and presumptions.

Supreme Court in caae Oudh Sugar Mills Limited. v. UOI, i978 (2) ELT.172 (SC) has

hetd that such impugned order are not sustainable under tlte law. On this count

alone the entire proceed.ings under impugned Notice requirgs to be set-aside.

2. The Noticee submit8 that for thc service tax to be applicable the apart from the

servlce, taxable object definition also has to be satisfied. In the instant all

residential construction8 are not taxable but only construction of residential

complex is what is intended to tax. Therefore the definition of ttte residential

complex has to be satisfied in order to apply service tax.

3. The definition of residential complex mentioned in section 65((9]q) state8 that

where such a complex is for personal use then no service tax is payable. The

defrnition is extractcd below:

"resid.ential complex" means qny @rnpW amprising of-

(t) a buitding or buitdings, hqving more tl:o,n lwelue residential units;

(il a common area; and

(iil ang one or more of facilities or seruices such as parlg lifi. parking space,

comnul,nitg h6,ll, common tudter supplg or ellluent treatment sgstem" located within a

premises and thE laVout of such premises is (lpproued bg an quthoritA under ang lqw

for *Le time being in force, but does not include a umptex tlhich ts constructed bg a

person directtg engaging ottg other person for designing or planning oJ the lqgout,

@nd the @nstructbn of such camplex E intended lor personcl use s8 resldence bv

such l,€taon.

ExplanatiotL-For th.e tenoval of doubts, it is herebA declared. that for the

purposes of this clquse,-

(o) 'personql use" includes permitting the conplex Jor use (ls resid.en@ bA anolher

person on rent or uJithout @nsideration;
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(b) 'resid.ential uait' means a single house or a single apqrtment intended for use q.s

a place of rcsidence;

4. Without prejudice to the foregoing Noticee aubmita that the sarue was clcarly

clarified in the recent circular no. rcAlozl2oog -ST dated 2g.O2.2OOg. Ttris was

also clarified in two other circulars as under :

a. F. No. BrI6/20O5-TRU, daled 27 _7-2OO5

b. F. No. 332 /3512OO6-TRU, dated I-8-2006

5. Noticee submits that non-taxability of the construction provided for an individual

customer intended for hio personal was clarified by TRU vide its letter dated F. No.

B1/6/20O5-TRU, dated 2T -7 -2OOS (mentioned above) during the introduction of

the levy, therefore tlle service tax i8 not payable on such consideration from

abinitio.

Relevant Extract

"13.4 Howeuer, resid.ential complex laving onlg 12 or less residential units would

not be taxoble. Sl',rllqray, ,Esldantlo.l complex constr.l.lcted. bg q lndtutdua.t,

4rhach ls l'rtfnded lor persono,l usc as reald,ence o;'r,d, ls constructed, bg

ditzctlg c:oc:lllng eentices of c constructlon sen lce proulder, ls ctso not

coretpd. under t E scops ol tha sentlce tox o,nil not to,xa,ble'

6. Noticee further submits that the board in between had clarilied in an indicative

manner that the personal use of a residential complex is not liable for service tax in

the Circular F. No.332/35/2OO6-TRU (mentioned above), dated 1-8-2006.

\11

2 Again will servtce tox be

appticable on the same, in case

hc colstrucLs ammerciq.l

cotnplex for hinself for putttng

it on rent or sq.le?

Commercial complex d.oes not fall

within the scope of'residential complex

intended for personal use", Hence,

seruice prouid.ed for constructi,on of

qmJmercial @mplex i.s levi,J.bte to

seruice tox.
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Wl the corLstruction of an

ind.ividual ltouse or a bungalout

meant for rcsid,ence oJ o.n

individual fall in puruiew of

seruice tax, is sq u.rhose

responsibilitg is there lor
paVment?

ClartJied vide F. No. 81/6/ 2OO1-1RU-

dated 27-7-2OO5, tho't residential

con4rlex cottstructed bg dt ind.iuidual,

intended. for personal use os resid.ence

o.nd. constructed. bg d.irecttg auailing

services of a construction seruice

prouder, is not lioble to seruice tax..

Board Circular No. lO8/2/2OO9-5.T., dated 29-l-2OO9 states that the construction

for personal use of the customer falls within the ambit of exclusion portion of the

definition of the "residential complex" as defined u/s 6S(91a) of the Finance Act,

1994 and accordingly no service tax is payable on such transaction.

Relevant extract

" , , . Fvrther, tl th€ la,lt molte owner ent€rt lnto q, conttsct lor constmcdon o! a

resldentlal complcx utlth o, promoter/bulld.cr/det*loper, who ht ttsev prouldes

ser-vlce of d.eslgn, plq,rt'[;l,tg q,nd. constructlon; o:nd qlter sgctr cqnstruction

the |.ltl,,^(r,te ou),r,er receltBs sttch propertg lot hla persaaq,l use, then such

o,ctfirltg would, not bc sub,ecteil to gen lce tcx, because thls case uould. lall
und.er the excl/aslon proulded, ln the d,efi^ttlon ol.reslden q,l conplex,..,"

Noticee submits that with the above exclusion, no service tax is payable at all for

the consideration pertaininB to construction service provided for ita customer and

accordingly the SCN ie void abinitio.

Further ttre notice has bought a new theory tttat the exemption for personal use as

stated in the defrnition would be available only if the entte complex is for pcrsonal

use of ONE person. The noticee wishes to state that while interpreting the law no

words should be added or deleted. The law should be read as it is in its entirety.

The relevant part of the circular is as under

".,.Further, if the ultimate owner enters into a contract' for construction of a

resldentiq.l complex with a prcmoter/ builder/ d.eveloper, who himself prouid es seruice

of desi.gn" planning and. @nstruction; ond afier
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receiues such propettg for his personal use, tt@n such activitg wourd. not be

subjected. to seruice ta_x, because this case would. fcLll under the exclusion provaded. il
the definition of ,rcsidentiq.t @mptex',,,"

1o.The noticee wishee to highlight that neitlter in the definition nor in the clarilication,
there is any mention or whi8per that the entire complex should be used by one
person for his or her residence to be eligibte for the exemption. The exemption

would be available if the sole condition is satisfied i.e. personal use. And such

personal use, either by one person or multiple person is irrelevant.

1l.The noticee submits the preamble of tlre referrcd circular for under8tanding what
issue exactly the board wanted to clarify. The relevant part of the said circular
(para l) is extlacted hereunder for ready refercnce.

"..-.Doubts hsve arisen regardtng the appticabititg of seruice tax in a case where

deuetoper/ builder/ promoter enters into an agreement, wtth the ultimate ouner for
aelllng o. duj€lling unlt ln a rusldendcl complex at ang stage of @nstruction (or

euen prbr to thqt) and, u.tlw mq.kes @nstruction linked pagment,.,, (para l )
12 The noticee submits that from thc above extract, it is clear that the subject matter

of the referred circular. is to clarify the taxability in tra.nsaction of dwelling unit in a
residential complex by a developer. Therefore the clarilication aims at clarifying

exemption of residential unit and not the residential complex as alleged in the

noticc.

13.The noticee submits that it is iqlportant to consider what argumenta are

considered by board for providing this clarilication. The relevant part as applicable

in the context has been extracted as under for ready reference.

'...n h@s olso been arg,ed. thcit even iI {t is taken tha.t seruice i.s prouided to the

castome\ s' slngle rcsldendar unrt bought bg the rndbrduar customer uourd

not fatt tn the deftnition of,residential unplex' as deJined for the purposes of leug o!
seruice tqx qnd hence constructlon oJ it uould not attrqct seruice lax, .,, (para 2)

l4.The noticee submits that the argument is in context of single residential unit
bought by the individual customer and not the tiansaction of residential complex.

The clarilication has been provided based on the examination of the above

argument among others.
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l5.Ttre noticee eubmits the final claritrcation wa8 provided by the board based on the

preamble and the a.rguments. The relevant portion of the circular is provided here

under for the ready reference.

".., The mqtter has been examined. bg lhe Board.. Aeneraltg, the initiq.l agreement

betueen the promoters/ builders/ developers @,nd the ultimate outner k in the nature

of'agreement to sell'. Such q case, as per the prouisions of the Tra.nsfer oJ Propertg

Act, does not bA itself creqte ang interest in or charge on such propeftg. The prcperlg

remqtns under thc ownership of th.e setter (in the instant case, the

promoters/ buitders/ deuebpers). It is onlg afl.er the cempletion of the construction

a4d futl pagment of lhe ogreed sum that a saie d,eed is executed and onlg then the

ownership oI tle prowftg gets tror,sferred. to the ultimo.te owner. Therefore, ang

serutce proutded bg such setter in connection with the construction of residential

amplex titl the exec,/'tion of such sqle deed would be in the natuie of 'self-seruice'

and conseE)entlg ttould not attrdct seruice tax FurTher, if the ultimate owner enters

into a @ntrg:ct fo" constractlon o! I rcsldcntlql com,,lex with a

promoter/ builder/ deueloper, who htnsetf prouides seruice of design, planning and

constructioru and afer such construcfion the ultim@te owner receives such propetTg

for his personal use, ah.en such actiuitg tl.)ould. not be subjected to seruice tqx,

becquse this cqse would. fall under lhc exclusion provided in the dertnifion of

'residential @nlplex'. Horoeuer, in both tlLese silti@tions, if services of ang person like

contractor, designer or a similar seruice provider are reeiued, tlen such q. person

would be liable to pag servtce tox,.,' (Pam 3)

l6.The noticee submits that the clarification provided above is that in the under

mentioned two scenario service tax is not payablc.

a, For service provided until the sale deed has been executed to the

ultimatc owner.

b. For service provided by entering into construction agreement with such

ultimate owner, who receives the constructed tlat for his personal uee.

17.The noticee submits that it is exacuy the facts in their case. The first clarification

pertains to consideration received for construction in the sale deed portion. thc

second clarilication pertain8 to construction in the construction agreement portion.

Therefore this clarification is applicable to them ibid.

,

,

L.
SEG BAO

Poga 7 ol l2

I

)

(,, i L6



l8.The impugned notice has very narrowly interpreted bj the depar:tment without
much application of mind and has concluded that if the entire complex is put to

personal use by a singre person, then it is excluded, The circular or the definition
does not give any meaning aa to per8onal use by a single person. In fact it is very

clear that the vcry reason for iseuance of the circular is to clarify the applicability

of residential unit and not t1te residential complex.

lg.where an exemption is granted, the same cannot be denied on unreasonable

grounds and ilogical interpretation as above. In the delinition "complex uthich ts

consttucted. bg q, peraon d,irectlg engaging q.nV oaher person for designtng or

planning oJ the lagout, and. the constructton of such @np)lex is intended. for personal

use os residence bg such ,rcraort' Since the reference is "constructed by a
person" in the delinition, it cannot be interpreted as "complex which is constructed

tby 
ONU porao[....., sioilar the reference "personal use as residence by such

person" also cannot be interpreted as.personal use by ONE peraonso Such

interpretation would be totally against the principles of interpretation of law and

also highly illogica.l.

2o.Noticee submits that with thc above cxclusion, no service tax is payable at a.ll for

the consideration pertai.ing to construction service provided for its customer and

accordingty the SCN is void abinitio.

2r. without prejudice to the foregoing, noticee further submits the various decision

that has been rendered relying on the Circular log are as under

a. M/s Classic Promoters and Developers, M/s Classic properties v/s CCE

Mangalore 20O9-TIOL-1 1O6-CESTAT-BaIg,

b. M/s Virgo Properties pvt Limited Vs CST, Chennai (Dated: lvlay 3 2010)

2O IO.TtOL I 142-CESTAT-MAD,

c. Ardra Associates V8. CCE, Caticut - l2}Ogl 22 SIT 4SO (BANG. -

cESTAT)

d. Ocean Builders vs Commissioner of C. Ex., Mangalore 2O1O (Ol9) STR

0546 Tri.-Bang
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e. Mohtisham Complexee pvt. Ltd. vs Cornmr, of C. Ex., Mangalore 2OO9

(O l6) STR 0448 Tri.-Bang

f. Shri Sai Conatructiona vs Commissioner of Service Ta:i, Bangalore 2009

(O16) STR O445 Tri.-Bang

22,Based, on the above tl.e noticee was of the bonalide belief that service tar was not

payable artd stopped collecting and making payment. Hence where service tax is

itself not payable then the question of non-payment raised by the SCN is not

correct and the entitc SCN has to be set aside based on tiese grounds only,

23.Further the noticee submits that in the Finance Bill 2010 there wai an explanation

added to the section 65(105)(zzzh) of the Act where the taxable aervice construction

of residentia-l complex is derrned. This was the lirst time the deeming liction of the

service provided by the Builder was bought into the tax net. (prior to this only

contractors were taxable) In this respect, in the clsrification issued by the TRU vide

D.O.F. No.334/ 1/2010-TRU dated 26.02.2010 it was stated that in order to bring

parity in tax treatment among difrerent practices, the said explanation was

inserted. The circular also clarifies that by this explanation the scope has been

enhanced. This gives the conclusion of the same being prospective and also

clsrifies that the tranaaction between the builder arld buyer of the Ilat is not

taxable until the asseot was given to the Bill. Hence this shows tiat the

transaction in qucstion is not liable to service tax for the period of SCN.

24.Further Notification No. 36/2O10-ST dated 28.06.2010 and Circular no.

D.O.F.No,334/O3/20IO-TRU dated 01.07.2010 exempts the advances received

prior to 01.07.2010, this itself indicates that liability of service started for the

construction provided after 01.07.2010 and not prior to that, hence there is no

liability of service tax during period of the subject show cause notice.

2s.Without prejudice to the foregoing, Noticee submits t].at in a recent Trade Notice

F.No. VGN(3O)8O/Trade Notice/ 10/ Pune, the 15rh Feb, 20ll iesued by the pune

Commissionerate, has speci.fically clarify that no service tax is payable by thc

builder prior to 01,07.2010 and anounts received prior to that is also exempted.

Since the issue is prior to such date the same has to be set aside.
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26.Without prejudice to the foregoing noticee Bubmits that if the transactiqn is

considered as taxable and there is service tax liability then the noticee would be

eligible for CENVAT credit on the input services and capital goods used and hence

the liability shall be reduced to that extent. The SCN has not considered this and

has demanded the entire eervice tax.

CUE tax betrellt

2T.Without prejudice to the foregoing, assuming but not admitting that the service tax

is payable aE per the SCN, Noticee submit8 that they have not collected the service

ta:( amount being demanded in the subject SCN. Therefore tie ameunt received

should be considered as cum-tax in terms of Explaration to Section 67 of the

Finance Act, 1994 and the service tax has to be re-coErputed giving the noticee the

benelit of cum-tax,

28. Without prejudice to the foregoing Noticee had submitted in thbir reply the basis

on which it is evident that the circular 108/02/2O09-ST dated 29.01.2009 states

that where a resldonusl ullt is put to peraona.l use, and not necessarily the entire

complex, it would be excluded under the taxable service 'Construction of Comptex,.

Though the impugned order, r rithout giving arty proper justification arld by just

reproducing a part of the above circular, concluded that the exclusion from texable

service would be available only when the entire complex is put to personal use. The

impugned Notice has not considered any of the points Btated by them in their repty

regarding the fact ttrat the above circular explains tiat personal use of a single

residential unit itself would exclude it from service tax. For this reason as well thu

impugned Notice shall be set aside.

IJYTEAEST,

29. without prejudice to the foregoing noticee submits tiat when service tax itself is

not payable, the question of interest erld penalty does not 8rise.

30. Noticee further submits that it is a natural corotlary that when the principal is not

payable there can be no question of paying any interest as held by the Supreme

Court in Prathiba Processors Vs. UOI, 1996 (88) ELT 12 (SC).
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PENALTY:

31. without prejudice to the foregoing, Noticee submits that serrice tax liab[ity on the

buitders till date has not been settred and there is fuu of confusion as tre correct

position tilr date. with thio background it i8 a Eettred proposirion of law that when

the assessee acts with a bonaJide belief especialy when there is doubt as to statute

also the law being new and not yet underetood by the common public, there cannot

be intention of evasion and penalty cannot be levied. In this regard we wish to rely

upon the following decisions of Supreme Court,

(il Hindustan Steel Ltd. V. State of Orissa _ IgZa el ELT (JlSg) (SC)

(nl Akbar Badruddin Jaiwani V. Collector _ tgg} l47l ELT I 6 I (SC)

(iiil Tamil Nadu Houeing Board V Collector - tggl lT4lELT 9 (SCl

Therefore on this ground it iB requested to drop the penalty proceedings under the

provisions of Section 76.

32. Further section 80 of Finance Act provides no penalty sha.ll be levied under

section 76. 77 or 78 if the asseseee proves that there is a reasonable cause for the

failure, The notice in the instant case was under confusion as to the service tax

liabitity on their transaction, therefore there was reasonable case for the failure to

pay service tax, hence the benefrt under section 8O has to be given to them.

33. Noticee crave leave to alter, add to and/or amend the aJoresaid grounds.

34. Nolicee wish to be heord in person before possing ony order In lhis regord.

For M/s. Modl & Modl Conetructlons

\[f
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EFORE CE co s

EXC AND CE TAX. HYD II CO ONERA

Sub: Proceedlngs under SCN O. No. 59/2O1l-Adjn. (ST) dated 2A.O4.2Ott
issued to M/e. Modl & Modl Congtructlons, Secunderabad.

I/We, M/s. Modi & Modi Constructions, hereby authorise and appoint Hiregange &
Associates, Chartercd Accountants, Bangalore or their partners a,d qua.lified sta.ff who
are authorised to act as authorised representative under the relevant provisions of thc
law, to do all or any of the following acts: -

r To act, appear and plead in the above noted prociedings before the above
authorities or any other authorities before whom the same may be posted
or heard and to file and take back documents.

r T9. siga, file verify and present pleadings, applications, appeals, cross-
objections, revision, restoration, withdrawal and 

- -compromise

applications, replies, objections and affidavits etc., as may be deemed
necessary or proper in the above proceedings from time to time.. To Sub-delegate all or any of the aforesaid powers to any other
representative and I/We do hereby agree to ratify and confirm acts done
by our above authorised representative or his substitute in the matter as
my/our own acts, as if done by me/us for all intents and purposes.

This authorization will remain in force till it is duly revoked by me/us.

3rd
FLOO SHAKKAR BHAVAN L.B.STADIUM ROAD H,
HYDERABAD-5OOOO4

Executed thisL day of May, 20 1 I at Hyderabad.

re
I the undersigned paftner of M/s Hiregange & Associates, Chartered Accountarts, do
hereby declare that the said M/s Hiregange & Associates is a registered firm of
Cha.rtered Accountants and all its partnera are Chartered Accountants holding
certificate of practice and duly qualilied to (epresent in above proceedings under
Section 35Q of the Central Excises Act, 1944. I accept the above said appointment on
behalf of M/s Hiregange & Associates. The firm will represent through any one or more
of its partners or Stall membcre who are qualificd to represent bcfore the above
authorities.

outea,J\.o{.zotr

Addresa for servlce:

Hlregalrge & AlsoclBtes,

"Basheer Vllla", A-2-26AILI 16IB,

2nd Floor, Srinlketar Colony,

Road No. 3 Balrjara HlUr,

Hyderabad - 5OO O34.

For Hlregange & AsBoclates

Chartered Accountants

6s,
(fo/
siirh6rls.
Partner. lM. No. 2191O9)
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