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FOR"M ST - 5
ISee rule 6(1)]

Form ofAppeal to the Appellate Tribunal under sub-
Section (1f ofSection 86 ofthe Finance Act, 1994

In the Customs, E:rclse and Servlce Tax Appellate Tribunal

APPEAL No...,,.....,,.............. of 2()13
BETWEEN:
M/s. Modl and Modl Constructlons,
5-4-lAZ I 3e4, 2rd Floor,
M.G Road,
Secunderebed- 5OO OOA Appellant

Vs,

The Commlseloner of Cuatoms,
Central Excke & Serice Tax,
Hyderabad-II Commlsslonerate,
Central Revenues Bullding,
l.t Floor, L.B.Stadlum Road,
Hyderabad - 5OO OO4 RespoEdent

01(al Assessee Code AAKFM72l4NSTOO l
(b Premises Code 52 13050001
(cl PAN or UID AAKFM7214N
(el E-mail Address info(i)modiproperties. com
(0 Phone Number 09 t -40-66335551
(el Fax Number 09l-40-2754405A

The Designation and Address
of the Authority passing the
Order Appealed against.

The Commissioner of Customs, Central
Excise & Service Tax (Appeals-ll), 7e
Floor, Kendriya Shulk Bhavan, Opp. L.B.
Stadium, Basheerbagh, Hyderabad-500
oo4

03 Number and Date of the
Order appealed against

Order-ln-Appeal No14 /2O13 (H-lI) S. Tax
(Appeal No. 19912Or2 (H-ll) S. Tax) dated
30.01.2013

04 24.o3.2013

Andhra Pradesh, Commissioner of
Customs, Central Excise & Service Tax,
Hyderabad I[ Commissionerate,
Hyderabad-500 OO4.

05 State of Union Territory and
the Commissionerate in
which the order or decision of
assessment, penalty, was
made

ugt en,.^

o6 If the order appealed against
relates to more than one
Commissionerate, mention
the names of all the
commissiorrera t., 

"6OttgDr1relates to the Appellant

;

02.

Date of Communication of a
copy of the Order appealed
against

Not Applicable
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07. Designation and address of
the adjudicating authority in
case where the order
appealed against is an order
of the Commissioner
(Appeals)

Additional Commissioner of Customs,
Central Excise and Service Tax,
Hyderabad lI Commissionerate,
L.B.Stadium Road, Basheerbagh,
Hyderabad - 5O0 O04.

o8 Address to which notices
may be sent to the appellant

Hiregange & Associates, Chartered
Accountants # 1O1O, 1st Floor, Above
Corporation Bank, 26th Main, 4th T
Block, Jayanagar, Bangalore - 560 041.

Also to Appellant as steted ln cause
tltle supra.

09 Address to which notices
may be se nt to the
respondent

The Commissioner of Customs, Central
Excise & Service Tax, Hyderabad-ll
Commissionerate, Basheerbagh, L. B.
Stadium Road, Hyderabad-500 004

10. Whether the decision or
order appealed against
involves any question having
a relation to the rate of
Service Tax or to the value of
goods for the purpose of
assessment.

Yes

Description of service and
whether in 'negative list'

Works Contract service

t2 Period of Dispute January 2010 to December 2O11

13(i) Amount of service tax, if any
Demanded for the period of
dispute

Rs. 6,28,963/ -(ii Amorrnt of interest involved
up to the date of the order
appealed against

Not Applicable(iii Amount of refund if any,
rejected or disallowed for the
period of dispute

Penalty imposed under Section 76 of the
Finance Act, 1994

(iu) Amount of penalty imposed

An amount of service lax Rs.23,73,1241-
is already paid by Cash and Rs.7000/-
paid by the CENVAT Account.

14(i) Amount of service tax or
penalty or Interest deposited.
If so, mention the amount
deposited under each head
in the box. (A copy of the
Challan under which the
deposit is made shall be
furnished)

Stay application is separately filed along(ii lf not, whether 1 any
CoNSlxucrro,\s

1

of

Palrrcr

b

11.

Rs.39,67,475l-
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application for dispensing
with such deposit has been
made?

with this appeal for waiver of pre-deposit
of remaining amount of the Service Tax,
applicable interest, and Penalty under
Section 76 & 77 of the Finance Act, 1994
and to stay the operation of ttre impugned
order.

15 Does the order appealed
against also involve any
central excise duty demand,
and related fine or penalty,
so far as the appellant is
concerned?

No

16. Does the order appealed
against also involve any
customs duty demand, and
related penalty, so far as the
appellant is concerned?

No

t7 Subject matter of dispute in
order of priority (please
choose two items from the
list below)

[i) Taxability - Sl. No. of
Negative List.
ii) Classification of Services
iii) Applicability of Exemption
Notilication No.,
iv) Export of Services
v) lmport of Services
vi) Point of Taxation
vii) CENVAT
viii) Refund
ix) Valuation
x) Othersl

Priority 1 - Taxability

Priority 2 - Others

18 Central Excise Assessee
Code, if registered with
Central Excise

Not registered with Central Excise

Give details of
Importer/ Exporter Code

flEC), if registered with
Director General Of Foreign
Trade

Not Applicable

20. If the appeal is against an
Order-in- appeal of
Commissioner (Appeals), the
number of Order-in-original
covered by the said Order-
in-Appeal.

Order in Original No.48l2O12 - Adjn (S.T)

ADC (C. No. lV I1613512o12-s.Tax (Gr. X) OR
No. s9l201l-Adjn (ST) ADc & 53/20l2-Adjn
(sT) ADC dated 31.O8.2012

21 Whether the 6oBp@de&t^hgA, Aq

t
Pe4ner

a

19.

2'



also filed Appeal against the
order against which this
appeal is made.

22 If answer to serial number 21
above is Yes', furnish details
of appeal.

Not Applicable

23 Whether the appellant wishes
to be Heard in person?

Yes. At the earliest convenience of this
Honorable Tribunal.

24 Reliefs claim in appeal To set aside the impugned order to the
extent aggrieved and grant the relief
claimed.

For tea
Chartered

"f+
sudhlr v

For MODI COilSIRUCI lor{8

Partncr
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STATEMENT OF FACTS

A. M/s Modi and Modi Constructions, Secunderabad (Hereinafter referred

to as 'Appellant) mainly engaged in the sale of residential houses to

prospective buyers while the units are under construction. The

constitution of the Appellant is a partnership hrm.

B. The Appellants have applied for the registration with the Service Tax

department and accordingly registered under the category of 'Works

Contract Service" wittr the Department vide Service Tax Registration No.

AAKFM7214NSTOO l .

C. The Appellant undertaken a venture by name M/s Nilgiri Homes located

in Rampally, Keesara Mndal. The exact modus operandi of the

arrangement with the prospective buyers is explained hereunder.

a. Whenever an intending buyer wants to purchase a residential unit,

he approaches the Appellant. Based on negotiations, he fills up a

booking form. A copy of the booklng form lg enclosed and

narked aa Antreruse s-', The key terms and conditions from

the booking form are as under:-

i. This is a provisional booking for a house mentioned overleaf

in the project known as Nilgiri Homes. The provisional

bookings do not convey in favour of purchaser any right, title

or interest of whatsoever nature unless and until required

documents such as Sale Agreement/ Sale Deed/ Work Order

etc., are executed.

ii. The purchaser shall execute the required documents within

a period of 30 days from the date of booking along with

payment of the l"t installment mentioned overleaf. In case,

the purchaser fails to do so then this provisional booking

c
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shall stand cancelled and the builder shall be entitled to

deduct cancellation charges as mentioned herein.

D. RGgl8tratlon And other Charges

a. Registration Charges, Stamp Duty and incidental expenses

thereto as applicable at the time of registration shall be extra

and is to be bome by the purchaser.

b. Service Tax & VAT as applicable from time to time shall be extra

and is to be borne by the purchaser.

E. CanceUatlon cha.gcs

a. In case of default mentioned in (c) above, the cancellation

charges shall be Rs.25, 0OO/-

b. In case of fai.lure of the purchaser to obtain housing loan within

30 days of the provisiona.l booking, the cancellation charges will

be NIL provided necessa4/ intimation to this eflect is given to

the builder in writing along with necessary proof of non-

sanction or cancellation charges shall be Rs.25,000/-

c. In case of request for cancellation in writing within 60 days of

this provisional booking, the cancellation charges shall be

Rs.50,000/-

d. In all other cases of cancellation either of booking or agreement,

the cancellation charges shall be 15% of the agreed sale

consideration.

F, Othcr ConBcquetrce3 Upoa Cancellatlon

a. The PuschaE€r lhall sc-colrvey and rcdellver thc Polscalloa

of the plot in favour of the builder at his/her cost free from all

encumbrances, charges, claims, interests etc., of whatsoever

nature
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G. Po3le3llon

a. The builder shall deliver tlte possession of the completed house to

the purchaser only on payment of dues to the builder.

b. Once the booking is confirmed, the Appellant enters into an

agreement of sale with the intending buyer. A coPy of tbe

Agrccmont of Balc lr enclosed end mgrked aa Artrerure a-'.

The key aspects of the said Agreement of Sale are as under:-

i. Agreement of sale explains and demonstrates the Title of the

Appellant in the underlying. Agreement highlights that the

Appellant has agreed to sell the plot together with a house

constructed thereon.

ii. Some important clauses of the Agreement of Sale are as

under:-

1. That the Vendor agrees to sell for a consideration and the

Buyer agrees to purchase a plot with house constructed

thereon. The construction of the Scheduled House will be

as per the specifrcations given in agreement of sale.

2. That the total sale consideration for the above shall be Rs.

1,17,00O/-.

3. That for the purposes of creating a charge in favour of the

bank/ financial institutions on the house being

constructed so as to enable the Buyer to avail housing

loan, the Vendor will execute a sale deed in favour of the

Buyer for sale of plot. In the event of execution of sale

deed before the house is fully completed, the Buyer shall

be required to enter into a separate construction contract

with the Vendor for completing the house and the Buyer

B Ass
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shall not raise any objection for execution of such an

agreement.

4. That on payment of the full consideration amount as

mentioned above and on completion of construction of the

said house, the Vendor shall deliver the possession of the

schedule house to the Buyer with all amenities and

facilities as agreed to between the parties and the Buyer

shall enter into possession of the schedule house and

enjoy the same with all the rights and privileges of an

owner

5. That the Vendor shall cause this Agreement of sale to be

registered in favour of the Buyer as and when the Buyer

intimates in writing to the Vendor his/her/their

preparedness with the amount payable towards stamp

duty, registration charges and other expenses related to

the registration of this Agreement.

6. That the stamp duty, registration charges and other

expenses related to the execution and registration of this

agreement of sale and other deeds, or conveyances and

agreements shall be borne by the Buyer only.

c. In certain cases tlte Buyers may be interested in availing frnalce

from the Banks and for the said purpose, the Banks insist on a

title in favour of the buyer. For the said purpose, the Appellants

may enter into a sale deed for sale of plot, simultaneously entering

into a separate construction contract for completing the house. It

may be noted that as per para E of the Agreement of Sale, both the

Sale deed and the Agreement for Construction are interdependent,

mutually co-existing and inseparable. Enclored atG coples of the

I'
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Sale Deed end the AgreeEent for Constructlon (Annexure "-"
&._"1

H. Some important provisions from the Agreement for Construction (which

is the subject matter of the current litigation) are extracted below for

ready reference:-

a. The Buyer has purchased a Plot of land bearing No. 83

admeasuring 117 sq. yds. Under a sale deed dated 28e Feb 2011

registered as document no. 489028 in the office of the sub-

registrar, Keesara.

b. This sale deed was executed subject to the condition that the buyer

shall enter into a agreement for construction and agreement for

development charges with the builder for construction of a house.

c. The Buyer is desirous of getting the construction completed wittr

respect to the scheduled house by the Builder.

d. The Buyer as stated above had already purchased the plot of land

bearing no. 83 and the parties hereto have specihcally agreed that

the construction agreement and the sale deed date 28.O2.2O1L

referred herein above are and shall be interdependent and co-

existing agreements.

e. The Builder shall complete the construction for the Buyer of a

house on plot of land bearing no. 83 as per the plans annexed

hereto and the specifications given here under for a consideration

of Rs. 19,38,0O0/-.

f. The Builder upon completion of construction of the House shall

intimate to the Buyer the same at his last known address and the

Buyer shall within 15 days of such intimation take possession of

house provided however, that the Buyer shall not be entitled to

lty:t:'.

s

t
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time to time shall be deemed to be the f this agreement
a

take possession if he/she has not fulltlled the obligations under

this agreement. After such intimation, the Builder shall not be

liable or responsible for any loss, breakages, damages, trespass

and the like.

g. The buyer upon taking possession of the house shall own and

possess the same absolutely and shall have no claims against the

Builder on any account, including any defect in the construction.

h. The Buyer upon receipt of the completion intimation from the

Buyer as provided above shall tiereafter be liable and responsible

to bear and pay all taxes and charges for electricity, water and

other services and outgoings payable in respect of the said house.

i. The Builder shall deliver the possession of the completed house to

the Buyer only upon payment of entire consideration and other

dues by the Buyer to the Builder.

j. The Buyer hereby covenants and agrees with the Builder that if he

fails to abide with the terms and conditions of this agreement, the

Builder shall be entitled to cancel this agreement without any

further action and intimation to the Buyer. The Builder upon such

cancellation shall be entitled to forfeit a sum equivalent to 109/0 of

the total agreed consideration as liquidated damages from the

amounts paid by the Buyer to the Builder. The Builder shall

further be entitled to allot, convey, transfer and assign the said

house to any other person of their choice and only thereafter, the

Builder will refund the amounts paid by the Buyer after deducting

liquidated damages provided herein.

k. It is mutually agreed upon by the parties hereto that ail the terms

and conditions contained in the booking form as amended from
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unless otherwise specifically waived and/or dillerently agreed upon

in writing.

It has been the belief of the Appellant that irrespective of the mode in

which the transactions are undertaken, the Appellant has a singular

obligation to deliver a flat hence the substance of the transaction is that

of a sale of an immovable property and therefore, no service tax can be

attracted.

Appellant initially, till December 2008, when amounts were being

received by them they paid service tax in respect of the receipts of

construction agreement even though there was a doubt and lot of

confusion on the applicability of service tax on construction of

complexes.

Later, on when the issue was clarified by CBEC vide the Circular No.

108/02/2009-ST dated 29.01.2009 by the department, the customers of

the appellant, stopped paying the service tax and accordingly appellant

was forced to stop collecting and discharging service tax liability on the

amounts collected in respect of the construction agreement as they were

of the bonafide belief that they were excluded vide the personal use

clause in the dehnition of residential complex.

The Department initially issued a show cause Notice No. HQPOR No.

3a /20l0-Adjn(ST) for the period September 2009 to December 2009 and

the same was adjudicated and conhrmed vide OIO No: 45/2010-ST dated

29.1O.2O1O. Further the Appellant has gone on appeal and the same has

been dismissed vide OIA No.1O/2O11 (H-II) dated 31.O1.2011 by the

Commissioner Appeals, Hyderabad. Now the proceedings pertaining to

above show cause notice is now pending before Honble CESTAT,

K

L

Bangalore.

+

t Ass
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M. The Appellant vide letter dated 22.Q4.2O11, Oa.O2.2Ol2 submitted the

details of the amount received towards the construction agreement for

the period January 2010 to December 2O1O and January 2O11 to

December 20 1 1.

N. Accordingly, the Additional Commissioner has issued the wo periodical

SCN vide OR No. 59/2011 dated 23.O4.2011 for the period Jan 2O10 to

Dec 2010 a-red SCN OR No. 53/2012 dated 24.Q4.2012 for the period Jan

201 1 to Dec 201 1 as under:

i. An amount of Rs.12,06,447/- payable towards Service Tax,

Education Cess and Secondary and Higher education cess should

not be demanded under sectionT3(l) of the Finance

Act,lgg4(hereinafter referred to as the Act) for the period January

20l0 to December 2010;

ii. An amount of Rs. 27,61,048/ -payable towards Service Tax,

Education Cess and Secondary and Higher education cess should

not be demanded under sectionT3(l) of the Act for the period

January 2O1 1 to December 201 1;

iii. lnterest on the above should not be demanded under section 75 of

the Act;

iv. Penalty under sections 76 of the Act should not be demanded from

them.

v. Penalty under Section 77 of the Act should not be demanded from

them.

O. An amount of service tax Rs.23,73,124/- for the period Jan 2011 to

December 2011 is already paid by Cash and Rs.7000/- paid by the

CENVAT Account.

t,
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P. However the show cause notice vide OR. No. 53/2O12-Adjn-ST (ADC)

vide Para 8 acknowledged the payment of service tax to the extent of Rs.

1,73,1241- only.

Q. For the period April 2010 to March 2Ol2 they have filed the ST-3 Return

by disclosing amounts received in the ST-3 returns.

R. Appellant had submitted a detailed reply to the impugned show cause

notices and also appeared for personal hearing on 16.08.2012 and

reiterated the submissions. (Copy of the replies and personal hearing

recording is enclosed along with this appeal memo).

S. Despite the detailed submissions made vide written reply as well as

during the personal hearing, the Additional Commissioner has passed a

common order for the both the notices as under:

i. An amount of Rs.12,O6,447/- payable towards Service Tax,

Education Cess a-nd Secondary and Higher education cess should

not be demanded under section 73(2) of the Finance Act,1994

(hereinafter referred to as the Act) for the period January 2O10 to

December 2O1O;

ii. An amount of Rs. 27,61,0481- payable towards Service Tax,

Education Cess and Secondary and Higher education cess should

not be demarded under section 73(2) of the Finance Act,1994

(hereinafter referred to as the Act) for the period January 2O11 to

December 201 1;

iii. Interest at applicable rates on the above should not be demanded

under section 75 of the Act;

iv. Penalty of Rs.200 per d.ay or 2"/o p.m provided penalty shall nbt

exceed the service tax payable under sections 76 of the Act should

not be demanded m them
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v. Penalty of Rs.100O under Section 77 of th.e Act should not be

demanded lromthem.

T. The ld. Additional Commissioner passed the order in original mainly on

the basis of the following grounds.

a. Since the demand of the service tax for the past period was upheld

by the Commissioner (Appea.[s) on being appeal filed by the

Appellant, respectfully following the decision of Commissioner

(Appeals) the demand of the Service Tax is sustainable.

b. Since the residential complex project having more than 12 flats

and layout of the project has been approved by Civic authorities

the project has satished the delinition of the residential complex.

c. Construction agreement involves the supply of the material and

provision of the service therefore it is composite contract and the

project should be classified under the "Works Contract Service'.

d. It is neither their submission that VAT amount also included in the

gross amount nor they have furnished any evidence that they have

paid VAT hence the quantification arrived in the show cause notice

is to be upheld.

e. Benefit under Section 80 of the Finance Act, 1994 is not available

to the Appellant since their submission does not cause the

reasonable cause.

U. On aggrieved by the order of the Ld. Additional Commissioner the

Appellant filed an Appeal along with the Application for the waiver of the

pre-deposit of the taxes before Commissioner (Appeals) explaining in

detail as to why the order in original passed by the lower authority was

not sustainable (Copy of Appeal hled to Commissioner (Appeals) is

enclosed for re

ab
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V. The Ld. Commissioner (Appeals) has disposed the stay application vide

Order-ln-Stay-Petition No. 6612Ol2 (H-lI) S. Tax where in ordered the

waiver of pre-deposit further taxes and interest and penalt5r demanded in

the original adjudicating order since.

W. The Ld. Commissioner (Appeals) vide OrderJn-Appeal No. 14/2O13 (H-lI)

S. Tax dismissed the Appeal filed by the Appellant. The td.

Commissioner (Appeals) passed the order mainly on the basis of the

following grounds.

a. Since sale deed was executed for the part amount of the total

consideration, Appellant is not covered by the exclusion given

under the Board Circular No. 108/ 102/2009-ST dated

29.Ot.2009.

b. tf the entire 'residential complex' is meant for use by one person

then it gets excluded from the definition of 'Residential Complex'.

c. The benefit under Notification No. 36/2010-ST dated 01.07.2010 is

not available for the Appellant since Notihcation is prospective and

the issue involved in the present case for the period January 2009

to December 2O 1 I .

d. The penalty has to be reduced from RS.2OO/- to Rs. 100 per day

with effect from 08.04.201 1.

e. Since the Appellant had not shown the fact of taxable receipts from

their customers in their ST-3 Retums filed with the department

with intention to evade the payment of service tax as such on their

part cannot be treated as bonafide act and imposition of the

penalty is rightly applicable.

f. Lower authoslty ls dlrccted llmlted extcnt to re-queDtlfy the

service tax
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Aggrieved by the impugned order, which is contra-ry to facts, law and

evidence, apart from being contrary to a catena ofjudicial decisions and

beset with grave and incurable legal infirmities, the Appellant prefers this

appeal on the following grounds (which are alternate pleas and without

prejudice to one another) amongst those to be urged at the time of

hearing of the appeal.

t
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CROUNDS OF APPEAI

1. For easy comprehension, submissions in this appeal memo are made

under different heading covering different aspects involved in the subject

Order:

a. The transaction is essentially a transaction of sale of

immoveable property and therefore cannot be made liable for

payment of service tax at all

b. In substance also, the transaction is a sale of immoveable

property

c. The transaction of sale of immoveable property is not a

works contract at all

d. Individual bungalows cannot be considered as residential

complex and demand of service tax not sustainable

e. Land Development neither "construction of complex service"

nor "works contract service"

f. Construction of Residential complex for "Personal Use"

g. Liability on Builders is w.e.f 01.07.2010

h. Non consideration of the submissions vis-d.-vis violation of

principle of natural justice

i. Time bar

j. Interest Under Section 75 of Finance Act, 1994

k. Penalty Under on76 &77 of Finance Act, 1994
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In Re: Thc traEsactlon ls essentlally a trrnsactlon of ssle of lmnoveable

property and thorefore canrot be made llable for payment of rervlce

tax at all

2. The Appellants crave leave to draw the attention of the Bench to the

detailed fact matrix presented earlier. In particular, the Appellants wish

to emphasize on the following documents:

a. The Booking Form signed by the intending buyer, which is the first

document governing the relationship between the Appellant and

the intending buyer.

b. The Agreement to Sell, which formalizes the said retationship

between the Appellant and the intending buyer.

c. A set of two co-terminus agreements, viz. the Sale Agreement and

an Agreement for Construction, which are executed only to enable

the transfer of title in semi-finished construction in cases where

there ls a llaaaclug roqulrement for the buyer.

d. Sale Agreement, rlthout e correapondlag AgrceEent for

Constructloa ln casee where there la no llnanclng requlrement

for thc buyer.

3. The Appellants have to submit that the Booking Porm and the Agreement

to Sell clearly define the relationship between the Appellants and the

Buyer.

a. Agreement explains and demonstrates the Title of the Appellant in

the underlying land and the sanction received by the Appellants

from HUDA for development of the residential units as per the

approved layout plans. It may not be out of place to stress that in a

typical works contract/construction contract, the contractor works

men no necessity toon client property and therefore the agree

lt!
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emphasise on the title of the underlying land. The essence of the

transaction between the Appellant and the Buyer is evident right

from the Agreement and that essence is the title in the immoveable

property.

b. Thereafter, agreement highlights that the Appellant has agreed to

sell plot with the house together for the total consideration and the

buyer has agreed to purchase the same. Thus, the said agreement

clearly brings out the intention of the parties, which is sale of

immoveable property.

c. The Appellants tlerefore submit that ttle Agreement to Sell is an

agreement which evidences the transaction of commitment of sale

of immoveable property at a future date and therefore there cannot

be any service tax on the said transaction.

d. However, as stated in Para 9 of the Agreement, in certain cases the

Buyers may be interested in availing finance from the Banks and

for the said purpose, tJle Banks insist on a title in favour of the

buyer. For the said purpose, the Appellants may enter into a sale

deed for sale of flat in a semi-finished state, simultaneously

entering into a separate construction contract for completing the

unhnished flat. lt may be noted that as per para 16 of the

Agreement of Sale, the Sale deed and the Agreement for

Construction are interdependent, mutually co-existing and

inseparable

e. lt may be noted that the said set of co-terminus agreements do not

result in any exchange of consideration between the parties but are

entered into so as to effectuate the objectives of the Agreement to

Sell. Therefore, in that sense, the entering into the said set of co-

,,|.
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terminus agreements cannot be considered as an economrc

transaction resulting in any tax consequence.

f. Further, the substance of the transaction continues to be that of

sale of immoveable propert5r. Merely because the buyer is

interested in defending the title to the property in the interim does

not charge the transaction to be that of a rendition of service.

4. The Appellant submits that in the case of Hindustan Shipyard Ltd. Vs.

State of Andhra Pradesh [2000] 119 STC 0533 (SC), the Supreme Court

held that a contract for construction of ship as per the specifications of

the buyer with specihc stipulations is a sale contract and not a works

contract. The Supreme Court also observed that the clause in the

contract providing for passing of property in goods as and when the said

goods are used in the contract is not important in deciding the issue. The

relevant extracts from the said decision are as under:

"22. Reuerting back to the facts of ttrc contract und.et cansideration

before us, a few prominent feafines of the trdnsaction are clearly

deducible from tte seueral term.s and conditions ond recitals of tte
contract. Tfe contract is for sale of a ampletely manufactured ship

to be deliuered after successful trio'ls in all respects and to the

sati,sfadion of the buger. It is a cantract for sale of made to order

goods, that is, ship for an asertained price. Although tte plans and

specifications lor the ship are to be prouided bg the anstomer and

tle work has to progress under the superuision of the ctassirtcation

suruegor and representatiue of tle buAer, *te amponents used in

building ship, all belong to tle qppellant. The pricz fixed is of ttrc

uessel completelg built up alttwugh the pagment is in a phased

manner or, in other uords, at ceftain percentages commensurate

uith the progress of tle uork. ThE paAment of 15 pet cent of the

pice is to be made on satisfactory completion of tle dock trials, that

is u.tten the uessel is readg to be d.eliuered and strictlg speaking

excepting the deliuery htng substantial remains to be done.
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T\DentA per ent of the pice is to be paid upon deliuery of the uessel.

Tluts 65 per ent of the pice paid before te trials is intend.ed to

finance the buiWer and to share a part of the burden inuolued. in the

investments made bg the builder touards building the ship. It ts a

sort of an aduance pagment of pice. The "title and risk claule"
quoted as sub-para (14) aboue is to be found in 6 out of 8 contracts

in question. So far as these 6 contracts are concented tleg leaue no

manner of doubt that property in goods passes from seller to the

buger only on the ship hauing been builtlully and deliuered to the

buger. In all the contracts the ultimate conclusion uould remain tLe

same. The shlp dt the tlme of delknry has to be conpletelg
bullt up shlp and a.lso seduorthg uhereupon onlg the ourner

,ncg accept the dellaery. A futl teading of the contrqct shows that

the chatlel comes into existence as a chattel tn a deliverable state by

inuestment of components and labour bg the seller and propertA in

chattel passes to the buger on deliuery of chattel being accepted by

the buyer. Article 15 apparently speaks of propertA in uessel

passing to tLe buger u.tith the paAment ol first instalment of pice but

u)e are not to be guided by the face ualue of the langaage employed;

u.te haue to ascertain tntention of the parties. The propertg in

machines, equipments, engtne, etc., purchased by th.e seller is not

agreed upon to pass ,o the buger. Tte deliuery of the ship must

bepreceded bg tial run or runs to the satisfaction of the outner. All
the nra,chlnery, m(I'terlols, equlpment, d.ppurtenq.nces, spare
p.r'rts a'nd outfrt tequlred lor the const .uctlon of the tEssel
are to be purchased bg the bullderout of lts outn funds.
l,lelther any of the so;ld thlngs nor the hull k prootded. bg the
ouner and ln none o,f these the propertg rr€sts tn the ouner. It
is nota case uhere tlle builder is utilising in buildtng the ship, the

machinery, equipment, spares and material, etc., belonging to tle
owner, tuhosoever mtght haue paid for the same. The builder hqs

thereafter to exert and inrestfts ottn skitl and labour to build the

ship. Not onlg the owner does not supplg or make auailable ang of
the said things or the hull of the ship the onLner does not also pag

for ang of the said things or the hull separatelg. All the things so

made auailable by the builder are fastened to the hull belonging to

the builder and become part of it so os to make a uessel. Whattlle
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5. The Appellant submits that based on the above observations, the

Supreme Court concluded that the contracts in question lnrrek)e s(,.le o.f

the tespectloe uessels wlthln the med^lng ol clduse (n) oJ the

Andhra Pradesh Gcneral Sal€s ?ar Act, 1957 o;nd. qte not meTely

utorks contract a.s d.etlned. tn clduse (t) thereof.

6. The Appellant submits that similar view has been taken by the Supreme

Court in the case of State of Andhra Pradesh Vs. Kone Elevators (India)

Ltd. [2005] 140 STC 0022 (SC), wherein it has been held that a contract

for construction and supply of a lift is a sale contract and not a works

contract. The relevant tests laid down in the said decision are reproduced

below:

5. It can be treated as well-settled that there b no standard formula
by which one cqn distinguish a "contrdct for sale" from a "tuorks

contrdct". TfLe question is largelg one of fact depending upon the

terms of tle contract includ.ing the no:h)re of the obligations to be

discharged thereunder and the surrounding circ.tmstanrr-s. If the

(\

intention is to transfer a pice a ctlattel in u) transferee

ouner paAs to the builder in instqlments and in a phased manner q

reall payments at the specifted percentage which go tolaards the

paAment of the contract prtce, i.e., tte pice appointed for the uessel

as a whole. 65 percent payment of the price is up to the stage of the

matn engine hauing been lou.tered in position on board the uessel,

i.e., the stqge by which the building of the uessel is complete. 15 per
cent paVment is to be done on satisfactory completion of the trtal
and. 2O per cent upon dettuery of tlrc uessel- Glvlng maxlmum
beneflt ln the l?I:a:tter ol const"uctlon and. lnterpretatlon of
thls clause ln favour ol the appellant lt cd:'I- be so;td tho:t tt ls
the propertg ln Uessel r.rhlch starts I,asslng grajdu(rllg to the
buger propor.tlondtelg lallth the percentage o,f pagments mold3

and. passes fullg wlth the po;glrnent of last lnstalment on
delluery of tnssel hc;alng been accepted.,
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had no preuious propeftA, tlen the contract is a contract for sale.

Utimately, the true effect of an accretion made pursuant to a
contract has to be judged not bg arTificial rules but from the intentlon
of th.e parties to the contract. In a "contract of sale", the main object

i.s the transfer of propertg and detiuery of possession of th.e propertg,

whereas the mo'in object in a "contro.ct for uork" is not the transfer of
the propertg but it is one for work and. labour. Another test ofien 

tlo
be applied to is: uhen dnd hou the property of the dealer in such a

tr(rnsa.ction passes to tte qtstomer: is it bg transfer at tlle time of
d.eliuery of the finished. qrlicle as a chattel or by accession duing the

processton of uork on fusion to the mouablepropertg of the

anstomer? If it is the former, it is a "sale"; if it is tle latter, it is a
"uorks contract". Th.erefore, in judging utetler the contract is for a

"sale" or for "uork and labour", the essence of the contract or the

realitg of the transaction as a u.thole has to be taken into

consideratton. The predomtnant object of tle contract, the

ciranmstances of the case and tle ctstom of the trade prouides a

Wide in dectding uhether transaction is a "sale" or d "tuorks

contract". Essentially, the question is of interpretation of tte
"contract". It is settled law that the substance and not tle form of the

contrdct is mateial in determining tle ndture of transaction. No

deJinite rule can be formulated to determine the question as to

uhether a partia)lar giuen contract is o. contract for so,le of goods or

is a u.rorks contract. UtimatelA, the terms of a giuen contract uould
be determinatiue of the natl-ffe of the transaction, uhether it is

a"sale" or a "uorks contrad"

7. The Appellant therefore have to submit that the transaction is essentially

a transaction for sale of immoveable property and the relationship

between the Appellants and the prospective owner is that of seller,&

buyer of an immoveable property. We submit that the said proposition'is

not altered even in cases where the set of co-terminus agreements are

entered into.
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8. The Appellant submits levy of service tax requires that tJrere should be

some rendition of service. In the instant case, there is a sale ,of

immoveable property and therefore the provisions of the service tax law

do not apply at all.

9. The Appellant submits that view that the builders are not liable for

service tax is confirmed by the Ministry of Finance uide its letter number

F. No. 332135/ 2O06-TRU, dated lst August 2006; wherein it is

acknowledged that the relationship between a builder and the purchaser

is not that of a "service provider" and "service recipient"

11. Further, continuous to the above in the following cases it has been held

that substance of the transaction prevails over the form:

- Venus Jewel Vs. Commr of S.T. -I, Mumbai 2Ol2 12851 E.L.T.

167 (cuj.)

- BhootpurvaSainik Society Vs. Commr of C. EX. & S.T.,

Allahabad 2Ol2 (251 S.T.R. 39 (Tri. - Del.)

'cBEc Leuer 1F. No. 8 t412006-TRU) dared I

In Bubatarcc also, the traaeactlon la s sale of lmmoveable property

10. The Appellant submits that it is an accepted principle that before

characterizing a transaction, one has to carefully examine the exact legal

nature of the transaction and other material facts. Not only the form but

also the substance of transaction must be duly taken into accountl.

While taking a view, both the form and substance of the transaction are

to be taken into account. The guiding principle is to identify the essential

features of the transaction. The method of charging does not in itself

determine whether the service provided is a single service or multiple

services,
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- Commr. OF S.T., Bangalore Vs. Kamataka State Beverages

Corp.Ltd. 2Oll (24], S.T.R. 405 (Kar.)

Even in commercial& legal parlance, the transactions are not in

the nature of the Works Contract Seryices

12. The Appellant submits that when one looks at the substance of the

transaction in the fact matrix as explained earlier, the issue is crystal

clear, the essential feature of the transaction is that the Appellants sell

immoveable properties. That being the case, the only place where the tax

can be examined is under the Explanation to Section 65(105)(zzzh) as a

deemed service and not under Section 65(1o5)(zzzza).

13. The Appellants submit that the activity of constructon is for self and as

a part of the obligation to deliver a developed immoveable property.

Notwithstanding t}le same, even if it is presumed that the transaction

contains elements of works contract services as alleged, the same are

subsidiary and do not lend t}le essential characteristic to the transaction.

For example, the Buyer has little wherewithal of the quality, quantity,

brand or the price of most of the building materials used. Similarly, the

Buyer is not concerned with the extent to which the labour or the

services are required for the purpose of the completion of the unit. For

both the Appellant as well as the Buyer, the linkage with works contracts

is very remote and laborious.

14. The Appellant submits that from the above clarifications and

distinctions, it is more than evident that commercially and legally, the

transaction does not represent the characteristics required of the alleged

categories of taxable services.
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15. The Appellant submit that in a taxing statute words which are not

technical expressions or words of art, but are words of everyday use,

must be understood and given a meaning, not in their technical or

scientific sense, but in a sense as understood in common parlance i.e.

"that sense which people conversant with the subject-matter with which

the statute is dealing, would attribute to it". Such words must be

understood in their 'popular sense,. The particular terms used by the

legislature in the denomination of articles are to be understood according

to t}le common, commercial understanding of those terms used and not

in their scientihc and technical sense "for the legislature does not

suppose our merchants to be naturalists or geologists or botanists". This

is referred to as the common parlance test2.

16. The Appellant submits that based on the above common parlance test,

we have to submit that in common parlance, no one would treat us as a

works contractor but would consider us as sellers of immoveable

properties and therefore, the transaction cannot be classified as Works

Conhact Services. For the said purpose, we rely on the following

decisions:

i. The expression "fish" is not wide enough to include prawns

since If a man were to ask for fish in the market and if prawn

is provided or in the vice versa, he would not accept the same3

ii. Steam generated from water cannot be considered as chemical

in common parlancea

:Mukesh Kxmar ABgarwal & Co vs. Srare of Msdhya pradesh 2004 ( l7t) ELT 3 (SC)-_Commissioner ofCusloms vs. Edhayam Frozen Foods 2008 (230) ELT 22j (Mad HC)
'Copalan and Rarayan vs. Srale ofMaharashtra 201 I (261) ELT ISI (Bom HC)
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17. The Appellants therefore submit that the essence of the transaction is

not the same as alleged and therefore cannot be made liable for payment

of service tax under the said categories of taxable services. The

Appellants therefore submit that since the transaction in substance is

that of sale of immoveable property and not one of construction, the

same is not liable for payment of service tax.

In Re: The transactlon of sale of lmmoveable property ls not a works

contract at all

18. The Appellants have to submit that service tax is levied on a selective

approach. The service tax is demanded under the category of "Works

Contract Services". However, the Order in Original has no detailed

analysis of why the alleged transaction constitutes a works contract.

19. The Appellant submits that it is a settled proposition in law that a works

contract is a contract wherein the contractor works upon a property

owned by the client and while performing the work transfers the

ownership of materials to the client.

20. The Appellant submits that Whether the contracts for sale of

immoveable properties can be considered as works contracts or not is

right now an issue pending before the Supreme Court since the decision

in the case of K Raheja Development Corporation v State of Karnataka

2oo5-TIoL-77-SC-CT has been doubted by the Supreme court and the

matter has been referred to a Larger Benchs.

.t
ocia5 Larsen & Toubro Ltd. Vs. State ofKamataka 200 ( r2) sTR257 (SC)
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21. The Appellant further submits, the transaction cannot be covered under

the category of "Works Contract Services" since the activitv is not

specihcally listed in the definition set.

22. The Appellant submits that the relevant dehnition sets are reproduced

below for ease of reference:

?axable
Seruice
Vefined
u/s
6s(1os)(z
.__a)

I

o

f

t

h

Ioxo,ble setltlce means any seruice prouided or to be
prouid.ed to any person, bg any other person in relation to th.e
execution of a u.torks contrdct, excluding uorks antract in
respect of roads, airpotTs, railuays, transport terminals,
bridges, tunnels and dams.

Explanation.-For the purposes of this sub-clause, ,works
contract" meo,ns a contract ulherein,-

(i) transfer of propertA in goods inuolued in tlrc exeattion
of such antract is leuiable to tax as sale of goods, and

(ii) such contract is for tle purposes of carrying out,-
(a) erection, ammissioning or installation of plant,

machinery, equipment or structures, uthether pre-
fabricated or otheru)ise, installation of electical and
electronic deuices, plumbing, dratn laging or other
irrstallations for transport of fluids, heating,
uentilcttion or air-conditioning including related pipe
utork, duct utork and sh.eet metal rtork, thermal
insulation, sound insulation, fire proofing or uater
proofirlg, lift and escalator, fire escape staircases or
eleuators; or

(b) constntction of a new butlding or a ctuil structure or
a part thereof, or of a pipeline or conduit, pimailg
for the purposes of commerce or industry; or

(c) constructton of a new residential complex or a part
th.ereof; or

(d) completion and finishing seruiceq repair, alteration,
renouation or restoratioft of, or similar seruices, in
relation to (b) and (c); or

(e) twnkeg projects including engineeing, proqlrement
and construction or commissioning (EpC) projecls;

above definition sets, it is evident that there are twin conditions to

consider a transaction as a works contract under the provisions of

the service tax law. The first condition is that transfer of property in

p

e

r

u

s

a
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goods involved in the execution of such contract is leviable to tax as

sale of goods and the second condition is that the contract is for

specific purposes, which inter alia includes construction of a new

residential complex or a part thereof

23. The Appellants have to submit that the impugned Order does not

demonstrate in reasonable detail the satisfaction of either of the two

conditions.

24. The Appellant submits that first condition for treating a transaction as

works contract is that the transfer of property in goods involved in the

execution of such contract is leviable to tax as sale of goods. Neither the

SCN nor the OIO at any point of time, refer to this vital condition nor is

there any demonstration of how this condition is satisfied.

25. The Appellants have to submit that though they are paying sales tax on

the agreement for construction, the mere act of paying the sales tax does

not demonstrate that the sales tax was actually leviable and the

condition of works contract requires that the sales tax was actually

leviable. As stated earlier, the issue regarding the applicability of sales

tax on such transactions is pending before the Supreme Court.

26. The Appellants have to further submit that t}le role played by them is

much wider than that of mere construction. We typically undertakes

numerous activities like

o Evaluation/Acquisition of a Site

. Removal of Encumbrances

r Demolition



30

Layout Planning & Approval

Purchase of Additional TDR

Construction

Sale

Possession & Maintenance

Society Formation & Handing over

27. The Appellant submits that all the above steps are performed by the

Appellants for self and are not performed specihc for any buyer or

prospective buyer. In fact, the approval ofthe standard layout is obtained

by the Appellants without any consultation with the buyers and much

before the buyer even knows the Appellants.

28. The Appellants therefore have to submit that merely entering to co-

terminus agreements in case of hnancing requirements do not change

the substance of the transaction to that of provision of works contract

serylces

29. Further, the Supreme Court judgment of K Raheja Development

Corporation v State of Karnataka 2005-TIOL-77-SC-CT, which is tJle sole

basis for treating the transaction as works contract was rendered in the

context of works contract tax. Under the Karnataka GST, the definition of

works contract was specilically including development contracts, which

is not the case with the service tax law, which includes only construction

contracts. Further, the scope of development conhacts is much wider

than that of construction contracts and construction is just one of the

'+

responsibilities of the said tract
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In Re: Indlvldua.l bun,go,lows cd.nnot be consldered aa 
"esldentlal 

comPlex

and demand. ol aentlce tax not sustalnable

3O. Appellant submits that in the case betvr'een Commissioner Vs. Macro

Marvel Projects Pvt. Ltd.2012 (251 S.T.R. J154 S.C it was held by

Hon'ble Supreme Court as -
" The Appellate Trlbunal ln lts lrryrugned order had held thqt the

appellants constructed. lndlvldual restdentlal houses, each belng a

resldentlal unlt, uthlch fact ls (rlso clear from photographs. The

lc,w makers dld not wo'nt constructlon of lndlvldual resldentldl
un{ts to be subJect to lew of Servlce tax. Appellant's plea th.tt'

from 1-6-2007, lnpugned octlulty can be couered under Works

Co'rtrc;cts serulce, not acceptdble. lTorks Contract seralce lncludes
l.esldentldl cottqrlex a,nd not tndtuidurrl resldentlal unlts."

31. The Appellant submits that the contention of ld. Commissioner(Appeals)

vide Para 8.5 is extracted here for ready reference.

"Moreouer, it uas obserued by the Honorable Tribunal in its decision uide last

ttvee lines of para 2 in th.e case of Mairo Maruel Projects Ltd. Vs. CST,

Chennai - 2008 (12) SfR 603 (Tri-Chennai) thnt "These obseruations of ours

uith relerence to 'Works Contracts' haue been occasioned by certain specific

grounds of this appeal and tLe same are not intended to be bindtng precedent

for the future'. Thcrefore, tlv case law relied bg the appellants is not useful to

them.'

32. The Appellant submit Ld. Commissioner(Appeals) alleged that the

judgment given in the case of Macro Marvel Projects Pvt. Ltd is not the

binding precedent hence cannot be reliable. The Hon'ble Tribunal has

alreadv considered the above argument in the case of A.S. Sikarwar. The
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Ld. Department representative has taken the stand (Para 3 ofjudgment).

The Hon'lcle Tribunal has not considered that argument. ln the A.S.

Sikarwar Vs. CCE, Indore 2O12 (28) S.T.R 479 (Tri-Del) wherein they

have built 15 independent housesit was held as under-

"We further note that Reuenue being aggrieued bg the decision of the

Tibunal in the said matter hod filed appeal uith the Hon'ble Supreme

Court and the Hon'ble Supreme Court ho.s dismissed the appeal filed as

reporled at 2012 (25) J514 (SC). So we consider that this matter is no

longer res integra and seruice tax can be demanded under section

65( lo5)(zzzh) onlg lf the bulldlng concened has more tho,n 72

resldential un{ts tn the buildlng and such levy wlll not dtr plg ln
cases uhere ln otte cotrytound hrl.s nang bulWngs, errch hd$lng

not mo"e thcln ,2 resldentlal unlts. Therelore, we set a.slde the
lmpugned order and o,llow the qppeal."

Therefore, even in the present case where 'Niligiri Homes" are

independent houses it cannot be said that there has been construction

of complex and hence all amounts paid by them ought to be refunded to

the appellant and there is no question of paying any further service tax

to the Government. Therefore the allegation of the Ld. Commissioner

(Appeals) vide para 8.5 is not sustainable.

33. Appellant submits that in the case of Arihant Constructions Vs. CCE,

Jaipur that 2Ol2 (25) taxmann.com 54O (New Delhi-CESTAT) they

constructed several quarters for Kendriya Vidyalaya. These residential

quarters were distributed in different buildings in the same compound.

None of thi buildings had more than 12 flats in each building. In view of

the Macro Marvel Projects Ltd. the Hon'ble Tribunal held that -

"We JTnd that the erytlc;notlon polnted out bg the AR lld.s n,othlng

to do t/,lth the dlspute ln lund because that eryrloino'tlon defrnes

'resldentla.l unlt' c;n,d the detlnltlon ln dlspute ls that of
'resld entlal complex'- The explanatlon co,n medn only that the
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bulldlng should. haue 72 resldentlal unlts. So the explr:,nr:tlon ls
not for lnterpretlng the meo.nlng o.f 'resldentla.l cotryrlex', Slnce the
Hon. Supreme court h.rs d.lreadg confinned the lnterpretatlon ln

fannur of the .Ippe,lo,nt, we tlnd lt prope" to uto,lue the requlrement
of pre-deposlt of dues arislng l"om the lmpugned otde" d.nd stdg
collectlon ol such dues durlng the pendency ol the appeal."

In Re: Larxd DevelopEent nelther "construction of complex gervlce" nor

"work8 contrect sErvlce'

In Re: Constructlon of Resldentlal complex for (Pcrlonal Uae"

36. Without prejudice to the foregoing, assuming but not admitting the

same is covered under the tax net. The term "Construction of Complex"

is dehned under section 65 (30a) as under

34. The impugned order has included the amounts received land

development in the "construction of complex service" upto 30.06.2007

and under "works contract service" from 01.06.2007. In this regard it is

submitted that the land was acquired by the Appellant outright and the

same was developed into a layout at its own cost and has obtained the

completion certificate for the same and there after the agreement to sell a

house on such developed layout. The cost of such development was

recovered from the buyer, such recovery is not for proving any service at

all.

35. Further such activity of development is not covered under the defilition

of construction of complex since the activity was to make the land in to

equal level, make roads, sewage line, electrical pole etc. which cannot be

considered as residential complex and hence the liability under both

uconstruction of complex service' and "works contract service" fails.
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(3Oa) "construction of amplex" means -
(a) constntction of a neto residential complex or a part the"eofi

(b) completion and finbhing seraices in relation to residential complex

such as glazing, plastering, painting, Jloor and uall tiling, utall aueirry

and uall papeing, tuood and metal joinery and carpentry, fencing and

railing, construction of swimming pook, aaustic applications or ftttings

and. other similar seruices; or

(c)repair, alteration, renouation or restoration of, or similar seruices tn

relation to, residential complex

37. Without prejudice to the foregoing, Appellant submits that the

construction service of the semi-hnished flat is provided for the owner of

the semi-finished flat/customer, who in turn used such flat for his

personal use.

38. The Appellant submits that it has been specifically clarified vide board

Circular No. 108/2/2009-S.T., dated 29- l-2OO9 that the construction for

personal use of the customer falls within the ambit of exclusion portion

of the dehnition of the "residential complex" as dehned u/s 65(91a) of the

Finance Ac, 1994 and accordingly no service tax is payable on such

transaction.

Relevant extract

"...Further, lf the ulttmate oune" enters into a contract for
constructlon oJ a tesldentlal complex ulth d

promoter/bulld.er/detnloper, who hlmself provldcs servlce oI deslgn,

plannlng and. const ltctlon; and. alter such construc.Ion the

ultlmate ou)ner recelues such propertg for hls personal use, then



such actlulty uould. not be subJected. to sentlce tax, because thls

case would. fall und.er the excluslon proulded. ln the dell.nttlon o.f

' re slde'|ltl(rl complex'... o

39. The Appellant wishes to highlight that neither in the definition nor in

the clarihcation, there is any mention that the entire complex shoutd be

used by one person for his or her residence to be eligible for the

exemption. The exemption would be available if the sole condition is

satisfied i.e. personal use. Hence the allegation of the Ld. Commissioner

(Appeats) vide Para 7 .2 ot the impugned order has to set aside.

40. The Appellant submits the preamble of the referred Circular for

understanding what issue exactly the board wanted to clarify. The

relevant part of the said circular (para l) is extracted hereunder for ready

reference.

"....Doubts haue arisen regarding tle applicabilitA of seruice tax in a case

uhere deueloper/ builder/ promoter enters into an agreement, utith tle

ultimate oumer for *lllng a. dwelllng urn;lt ln d. resldendql cotrytlex at

anA stage of construction (or euen prior to that) and uho makes

con struction linked pagment. .." (Para 1)

41. The Appellant submits that from the above extract, it is clear that the

subject matter of the referred circular is to clarify the taxability in

tranaactlon of dwelllng urlt h a reBldetrtlal coraplex by a developer.

Therefore the clarihcation aims at clarifying exemption of residential unit

and not the residential complex as alleged in the notice.

42. The Appellant submits that it is important to consider what arguments

are considered by board for providing this clarihcation. The relevant part

35
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as applicable in the context has been extracted as under for ready

reference.

"...1t hr:s also been argued that euen if it is taken tlat seruice b prouided

to the astomer, a slngle 
"esld.e 

tld.l unlt bought. bg the lnd,loldu.tl

custome" would not fall in the definition of 'restdential amplex' as

defined for the purposes of leug of seruice tax and lence construction of it

uould not attract seruice tax. .," (Para 2)

43. The Appellant submits that ttle argument is in context of single

residential unit bought by the individual customer and not the

transaction of residential complex. The clarification has been provided

based on the examination of the above argument among others. Hence

the allegation of the Ld. Commissioner (Appeals) vide Para 7 .2 ol Lhe

impugned order is against to clarification given has to set aside. lt is

settled law that officers of the department should not argue against their

own Circulars. ln this regard wishes to rely on Chandras Chemical

Industries Pvt. Ltdvscollr. Of C. Ex., Calcutta 2OOO ll22l E.L.T 268

(Tribunal) it was held that " IYe also take note ol t E fact that the

Ho'a'ble Supre',na Court h.,s la'ld down ln a nunber of d.eclslons tho;t

the Exclse Authoritles cannot be hed.rd to dtgue a;go;lnst the

Cl"culoir lssued bg the Board c;nd lt ls not open to them to take a

dllferent vleut tho.n the one to,ken bg tle Board l^ the C'l,"culor"

44. The Appellant submits the final clarification was provided by the boatd

based on the preamble and the arguments. The relevant portion of the

circular is provided here under for the ready reference.

"... The matter hr:.s been examined by tle Board. Generallg, the initial

agreement betu)een th.e promoters/ builders/ deuelopers and th.e ultimate
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ou)ner is in tlv nature of'agreement to sell'. Such a case, as per the

prouisions of the Transfer of ProPerty Act, does not by itself create ang

interest in or ctnrge on such ProPeig. The propertg remains under tL

ounership of the seller (in tfz instant case, the

promoters/ builders/ developers). It is only afier the completion of the

construction and full payment of the agreed sum that a sale deed is

exeanted and only tlwn the ownership of thc proPerty gets transkned to

tle ultimate ouner. Therefore, ang seruice provided' bg such seller in

connection tDith tle construction of restdential complex till the exea)tion of

such sale deed uould be in the nature of 'self-seruie' and conseEentlA

would not attract seruie tax. FVrlher, if tle ultimate ou)ner enters into a

contract for constructlon ol d resldentlal corryrlex uith .a

promoter/ builder/ deueloper, who himself prouides seruice of design,

planning and construction; and afier such construction the ultimate ouner

reeiues such properly for his personal use, then s"ach actiuitg tttould not

be subjected to seraice tax, because this case uould falt under the

exclusion prouided in the definition of'residential complex'. Howeuer, in

both ttese situations, if seru.es of ang person like antractor, designer or

a similar seruice provider are receiued, then such a person uould be liable

to pag seruice tax...' (Para 3)

45. The Appellant submits that the clarification provided above is that in the

under mentioned two scenario service tax is not payable.

a. For service provided until the sale deed has been executed to the

ultimate owner.

b. For service provided by entering into construction agreement with

such ultimate owner, who receives the constructed flat for his

personal use

ral
I
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46. The Appellant submits that it is exactly the facts in their case. The first

clarification pertains to consideration received for construction in the

sale deed portion. The second clarihcation pertains to construction in the

construction agreement portion. Therefore this clarihcation is applicable

to them ibid.

47. The Appellant submitted that department has very narrowly interpreted

the provision without much application of mind and has concluded that

if the entire complex is put to personal use by a single person, then it is

excluded. The circular or the dehnition does not give any meaning as to

personal use by a single person. ln fact it is very clear that the very

reason for issuance of the circular is to clarify the applicability of

residential unit and not the residential complex.

48. Where an exemption is granted through Circular No. 108/2/2009-5.T.,

dated 29-1-2009, the same cannot be denied on unreasonable grounds

and illogical interpretation as above. In the definition " complex uhich is

constructed bA a person directlg engaging ang other person for designing

or planning of the lagout, and tle cotlstruction of such amplex is intended

for personal use as residence bg such person-" Since the reference is

"constructed by a personn in the definition, it cannot be interpreted as

"complex which is constructed by ONE person....." similar the reference

opersonal use as residence by auch person' also cannot be interpreted as

"personal use by OIIE perrona" Such interpretation would be totally

against the principles of interpretation of law and also highly illogicat.

49. Appellant submits that with the above exclusion, no service tax is

payable at all for the consideration pertaining to construction service

provided for its cus mer and accordingly the SCN is void abinitio.
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50. Without prejudice to the foregoing, Appella_nt further submits that non-

taxability of the construction provided for an individual customer

intended for his personal was also clarified by TRU vide its letter dated F.

No. B1/6/2OO5-TRU, dated 27 -7 -2OOS during the introduction of the

levy, therefore the service tax is not payable on such consideration fro,m

abinitio. Relevant Extract is reprodpced below:

" 13.4 Howeuer, restdential complex hauing onlg 12 or less restdential untts

would not be taxqble. Slmllarlg, resld.entlal con$tlex constructed bg

an lndlvlduql, uhtch ls lntended lor persona,l use q.s 
"esid.ence 

g;nd.

ls constracted bg dlrectlg o,vo;lllng serutces o,f a. construcdon

sertlce proalder, ls al.so not covered. under the scope o,f the serulce

tox .I,nd not tdxable"

51. Without prejudic€ to the foregoing, Appellant further submits that the

board in between had clarified in an indicative manner that the personal

use of a residential complex is not liable for service tax in the Circular F.

No. 332l35/20O6-TRU, dated 1-8-2006.

2 Again uill seruice tox be

applicable on the so,me, in

case he construds commercial

complex for himself for putting

it on rent or sale?

WiU the construction of an

indtuiduat house or a

Claified uide F. No. B1/ 6/ 2OOS-TRU,

dated 27-7-2005, tllat residential

,'

Commercial complex does not fall
Luithin tle scope of 'resid.ential

amplex intend.ed for personal use".

Hence, seruice prouided for

construdion of ammercial complex is

leuiable to seruice tax.
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bungalotu meant for restdence

of an indiuidual fall in puraieu.t

of seruice tox, is so, tuhose

responsi.bilttg is there for

payment?

complex constructed bg an indiuidual"

intended for personal use cs

residence and constructed bg directly

auailing seruices of o. construction

seruice proutder, i,s not tiable to seruice

tax.

52. Without prejudice to the foregoing, assuming but not admitting that

when the entire residential complex is meant for a person for his

personal use, then such complex falls under excluded category is to be

considered as interpreted by the impugned order, then the entire section

65(91a) gets defeated as in case complex belonging to single person there

would be nothing called as a common area, common water supply etc,

the word "common" would be used only in case on multiple owner and

not in case of single owner, therefore the interpretation of the department

is meaningless.

53. Without prejudice to the foregoing, Appellant further submits the

various decision that has been rendered relying on the Circular 108 are

as under

a. M/s Classic Promoters and Developers, M/s Classic Properties v/s

CCE Mangalore 20O9-TIOI-1 106-CESTAT-Bang,

b. M/ s Virgo Properties Pvt Limited Vs CST, Chennai (Dated: May 3

20 10) 20 1 O-TrOL- 1 1 42-CESTAT-MAD,

c. Ardra Associates Vs. CCE, Calicut - l2}Ogl 22 ST't 450 (BANG.

CESTAT)

d. Ocean Builders vs Commissioner of C. Ex., Mangalore 2010 (019) STR
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0546 Tri.-Bang

e. Mohtisham Complexes Pvt. Ltd. Vs Commr. of C. Ex., Mangalore 2OO9

(016) STR 0448 Tri.-Bang

f. Shri Sai Constructions Vs Commissioner of Service Tax, Banga.lore

2009 (016) STR 0445 Tri.-Bang

Ir re: Lleblllty on Bullders slth elfectlve from Ol.O7.2O1O:

54. Further the Appellant submits that in the Finance Bill,2010 tiere was

an explanation added to the Section 65(lD5l(z.z.zhl of the Act where the

taxable service construction of residential complex is defined. This was

the first time the deeming fiction of the service provided by the Builder

was bought into service tax net (prior to this only the contractors were

taxable). In this respect, in ttre clarihcation issued by the TRU vide D.O.F

No. 334/ 1/2010-TRU dated 26.02.20L0 it was stated that in order to

bring parity in the tax treatment among different practices, the said

explanation of the same being prospective and also clarifies that the

transaction between the builder and buyer of the flat is not taxable until

the assent was given to the bill.

55. The Appellant submits that the Ld. Commissioner (Appeals) vide para

7.1 alleged that since the sale deed was not executed for total

consideration, Appellant is not covered by the exclusion given under the

Board Circular No. 108/102/2009-ST dated 29.o1.2009.It is one of the

modus operandi in construction industry to split full consideration as

agreed in agreement of sale towards sale deed and construction

agreement. So that customer will get the finalce for the house from the

Banks by furnishing semi constructed flat as security. Ultimate intention

is to sell the residential unit to the final customer. Because Bankers are
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insisting the registered sale deeds for semi constructed flats to disburse

the loans in order to ensure guaranteed completion ofproject by builders.

Otherwise there is no need for us to enter in to the separate construction

agreement with customers.

56. The Appellant submits that in continuation to above,TRU vide D.O.F No.

3341 L /2OLO-TRU dated 26.O2.2OLO listed out the different patterns

adapted by the builder. One among the other is 'Sale of Undivided

Portion of The Land' and parailel execution of Construction Agreement'

under which the obligations of the promoter to get property constructed

and that of the buyer to pay the required consideration are incorporated.

The above Circular states that to bring parity in the tar( treatment among

different practices explanation has been inserted. From the above it is

clear that even if the builder executes the construction through the

construction agreement no service tax will apply for the builder till

insertion of the explanation. Therefore conlirmation of the service tax

liability on the basis of sale deed was executed for the part of the

consideration is not sustainable.

57. Further Notilication No. 36/2010-5T dated 28.06.2010 and Circular No.

D.O.F. 334/03/2010-TRU dated 01.07.2010 exempts the advances

received prior to 01.07.2010, this itself indicates that the liability of

service tax has been triggered for the construction service provided after

01.07.2010 and not prior to that, hence there is no liability of service tax

during the period of the subject notice.

58. Without prejudice to the foregoing, Appellant submits that Trade notice

F.NoVGN(30)80/Trade Notice/ 10/Pune dated 15.O2.2O11issued by Pune
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Commissionerate, has specifically clarified that no service tax is payable

by the builder prior to 01.07.2O1O and amounts received prior to that is

also exempted. Since the issue is prior to such date the same has to be

set aside.

59. Appellant further submits that the Honorable Tribunal of Bangalore in

the case of Mohtisham C n lexes Ltd. vs Commissi n of C. Ex.lP)

Mangalore 2O1l (O2l STR 055 1 Tri.-Bane stating that the explaration

inserted to Section 65(1'O1llzzzhl from 01.07.2010 is prospective in

nature and not retrospective. The relevant extract of the subject case is

reproduced here under:

nln other words, the Present cllse ls coaered by the sltuatTon

enulsaged. ln the mo:ln part of the ExPlo,notlon, thetebu meo,nlng

thc:t thc g;ppell(rnt as a bulld.er co,nnot be deemed to be serulce

proulder uls-c-uls p"osPectlve bugers o,f the butldlngs. The deemlng

provlslon uould. be qrPllcdbae only from 7-7-2O7O.Our attention, ho,s

also been taken to the texts of certdin otlvr Explanations ftguring under

Section 65(105). ln some of these Dxplanations, there is an express

mention of retrospectiue effect.Therefore, there aPpeqrs to be

substance ln the learned counsel's d?gument th(,,t the deemlng

provislon contdlned ln the ex{rlo;no.tlo'n ddded to s€ctlon

65(10.i)(zzq) and (zzzh) of the Flnance Act' 7994 rulllll hdve onlg

prospectJj.]E elfe$ from 1-7'2O1O. Apparently, prior to this date, a

builder cannot be deemed to be service provider providing any service in

relation to industrial/ commercial or residential complex to the ultimate

buyers of the property. Admlttedlg, the entlre dlsPute ln the P"esent

c.rse lles p"lor to 7-7-2O1O. The appellant has nade out Prlma
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facle case ag(Ilnst the lmlrugned dentand o,f serolce tax and. the

connected penaltg.

60. The Appeltant submits from the above, it is evident that there shall be

no liability for the receipts received for the period prior to 01.07.10.

61. The Appellant submits construction activity carried on by the builders to

the prospective buyers by way of entering into agreement for sale is not a

taxable service in view of the Honorable Gauhati High Court judgment in

the case of Magus Construction Put.Ltd us Union of India, 2008 (011) STR

O225 (Gau)wherein it was held as follows:

"A ambined reading of the ud'ious clauses of tle agreement for sale

makes it abundantlV clear tflat the trarlsaction betlueen the petitioners, on

the one hand, and the Jlat purchaser, on ttle other, is thot of purchase and

sale of premises and not for carrytng out ang constructional dctiuities on

behalf of tte prospectiue buyers. What the petitioner-company sells is,

tfuts, the Jlat/ premises and tlle entire transaction is nothing, but sale and

purchase of immouable propertA. The Jlat purchasers are entitled to seek

spectfic performance of tte cantract and there is an obligation, on the part

of the petitioner-companA, to refund ang part of moneg received together

tlith interest i.;lpossession is not handed ouer to the prospectiue buAers in

time. Tlrcre is also an obligation, on tlle part of tte petitioner-companA, to

register sale deed.s and agreements. Euen tLe registeing authorittes

concented treat these doaiments as agreements for sale/ purchase of

flats/ premises inasmuch as tfe consideration is for sdle and not for

carrying out constructional dctiuities. Stamp dutg is' therefore, leuied on

the sale consideration. "
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62. Without prejudice to the foregoing, the Appellant submits that the

subject activity is not a taxable service on the following principles laid

down in the aforesaid case

(i) Para 29 states that one can safely dehne 'service' as an act of helpful

activity, an act of doing something useful, rendering assistance or help.

Service does not involve supply of goods; "service" rather connotes

transformation of use/user of goods as a result of voluntary intervention

of "service provide/ and is an intangible commodity in the form of

humal effort. To have "service", there must be a "service provider"

rendering services to some other person(s), who shall be recipient of such

"service".

(ii) Para 30 states that under the Finance Act, 1994, oservice tax, is

levied on'taxable servicen only and not on "service provider,. A "service

provider" is only a means for deposit of the "service tax" to the credit of

the Central Govemment, Although the term "service receive/ has not

been defined in the Finance Act, 1994, the "service receive/ is a person,

who receives or avails the services provided by a "service provider".

(iii) Para 31 states that any part of constructional activity for

construction of building, which is caried out by the petitioner-company,

is not a "service" rendered to anyone, but an activity, which is carried out

by the petitioner-company, for its own self. Since the very concept of

rendering of uservicen implies two entities, one, who renders the "service",

and the other, who is recipient thereof, it becomes transparent that an

activity carried on by a person for himself or for his own benefrt, cannot

be termed as "service" rendered.



46

63. The Appellant further submits that in the case of

G.ChnndrababuusCCEx, Cus. & ST., Thiruuanantllapuram, 2011 (O24)

STR 0492 (Ili-Bang), it was held as follows;

"It is uery clear from the records that tlle appellants were tlle ouners of the

land and deueloped the properlies and sold the fla:ts to the prospectiue

bugers bg enteing into different agreements. It is unconceiuable that just

because the appellant receiued aduances from the prospectiue buyers, the

sale could not be considered as sale and would falt under seruies.o

64. The Appellant further submits that in the case of Jetlite (lndia) Ltd v

CCEx, New Delhi, 201I (21) STR 119 (Tri-Del), it was held that ttre

entries relating to construction service apply to builders engaged in

construction activities for others and not for themselves who merely sell

immovable properties to the customers by engaging themselves in the

development and/or construction activity.

65. The Appellant submits that the activity undertaken by them will fall

within the scope of the taxable service only from OllOT l2Ol0 and not

prior to that date. Further to support this view, the Appellants submits

that similar view is expressed by PUNE Commissionerate vide para 4(a)

of Circular No: l/2O11,dated l5l2l2O11as follows

"Where seruies of canstrudion of Residential Complex uere

rendered prior to 1-7-2010 no Seroice Tax is leviable in terms of para 3

of Boards Ciranlar number 108/ 02/ 2009-5.T., dated 29-1-2Oo9. The

Seruice of Construction of Residential Complex would attract seruice tax

from 1-7-2010. Despite no seruice tax liabilitg, if dnq amount has been

coltected bg the butlder as "Seruice Tax" for Seruiccs rendered pior to

ffi)'.i|, =:' , :/l
1r-i -- --./
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1-7-2O1O, the same is reqtired to be deposited bg *Le builder to the

Seruice tax department. Builder cannot retain tlp amount collected. as

Seruice Tax.'

66. The Appellant further submits that CBEC recently vide Circular

No:15112/2012 dared lO/O212012, while clarifying the applicability of

service tax in light of various business models has opined that the

activity of builder/developer prior to OllOTl2OlO is not taxable. The

same is extracted here for ready reference.

@l faxabtllty o:f the constructlon sentlce:

(tl For the perlod prlor to 1-7-2O1O : constructlon servlce

provlded by the bullder/developer wlll not be tarable, ln tcnre of

Board's Clrcular No, LO8l2l2q)9-8.T., dated 29-1-2OO9 [2OO9 (131

S.T.R. C33l.The allegation of the ld. Respondent vide para No. 3O.7 that

there is no separate construction agreement has entered there is no self-

service involved is not tenable since the above Circular considered various

business models adapted by the builder hence the allegations has to be

set aside.

67. The Appellant further submits that in the case of Mohtisham Complexes

(P) Ltd. us Commi,ssioner of C. Ex., Mangalore 2011 (021) SfR 055I fri.-

Bang stating that the explanation inserted to Section 65(105)(zzzh) from

01.07.2010 is prospective in nature and not retrospective. The relevant

extracts are reproduced hereunder:

"ln ottter words, the presen, case is auered by tlle situatiotl envisaged in

the main part of the Explanation, therebg meaning that the appellant as a

builder cannot be deemed to be seruie prouider uI3-a-uis prospediue

s. The deemitg proutsion uoutd. be applicable onlgbuyers of the building

I
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from 1-7-201O. Our attention, ftas also been taken to tle terts of certain

otler Explanations figuing under Section 65(105). In some of these

Explanations, there is an express mention of retrosryctiue elfed.. Therefore,

there appears to be substance in the leamed. counse!'s arpment that the

deeming prouision contained in the explanation added to Section

65( 1 O5)(zzq) and (zzzh) of the Finance Act, 1 994 uill haue onlg prospectiue

elfed from 1-7-2O1O. Apparentlg, prior to this date, a builder cannot be

deemed to be serutce prouider prouiding ang service in relation to

industial/ commercial or residential amplex to the ultimate bugers of the

property. Admittedlg, tle entire dispute in tlle present case lies pior to 1-

7-2O1O. TtLe appellant ho.s made out pima facie case against the

impugned demqnd of seruice tox and the connected penaltg."

68. The Appellant further submits that in the case of M/s Bairathi

Deuelopers Put Ltd us CCE, Jaipur, 2O11-TIOL-1638-CESIAI-De\ it was

held that the activity of builder/ developer/promoter will not be a taxable

service prior lo Ol/07 l2AlO. The relevant extracts are reproduced below.

"We Jind that tle Hon'bleGauhati High Court in tle case of Magus

Construction Put. Ltd. (supra) has clearly held tl].o't this actiuity is not a

seruice and the amount received by a deueloper/ butld.er from the bugers

against tlat purcflase agreement is a consideratlon for sale of fla,ts and not

for the purpose of obtaining any seruice. It is onlg bg Finance Act, 2O1O

that an Explanation was added to Section 65(105)(z.z.zh) which prouided

that for tte purpose of this sub-clause, construction of a complex, uthich is

intended for sale, uthollg or parllg, by a build.er or anV person authorised

bg the builder before, during or afrer construction (except in cases for

u.thich no sum is receiued from or on behalf of the prospectiue buger by the
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builder or a person authorised by the builder before the grant of completion

cprtificate by the authoritA competent to rbsue such certificate under ang

law for tte time being in force) shall be deemed to be seruice prouided by

th.e builder to the buger. Tlw ualidity of this explanation has been upheld

bg tte Hon'ble Punjab & Haryana High Court in its judgement in tfLe case

of G.S. Promoters (supral In uieu of this, we are of prima facie uieut that

prior to this amendment, 16.06.2005, uhen this Explanation to Section

65(105) (zzzh) uas not tlere, tle actiuitg of construction of Jlats by the

builder/ developer for uaious prospectiue buAer agaitlst the ftat agreement

entered. into by them could not be called th.e seruie of construction of

residential complexes.' (Para 5)

69. The Appellant submits that recently Hon'ble Tribunals in various cases

held that explanation introduced vide Pinance Act, 2010 is prospective

and prior to 01.07.2010 Builder is not liable for the service tax. Cases

laws are

a. Commr. Of C. Ex., Chandigarh Vs Green View Land & Buildcon

Ltd 2013 (29) S.T.R 527 (Tri-Del).

b. C.C.E., Chandigarh Vs Amar Nath Aggarwal Builders P. Ltd

2Ot2 l28l S.T.R 364

c. C.C.E., Chandigarh Vs Slrynet Builders, Developers, Colonizer

2ol2 (27l, S.T.R 388 (Tri-Del).

h Re: Tlmc Brr

70. The Appellant submits that the period covered in the First show cause

notice is Jan 2O10 to December 2010. The due date for hling the ST-3

Returns for the period October 2009 to March 2010 is 25ft of April 2010.
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Since the subject show cause notices are Periodical notices, notice

should be issued within one year from the relevant date as prescribed

under Section 73(1) of the Finance Act, 1994. The due date for issuing

show cause notice for the quarter Jan 201O to March 201O is 25e of

April 2O11.

71. The Appellant submits that sub section (1) of Section 73 of t-Ile Finance

Act, 1994 reads as under

" Wlere ang seruice tox lws not been leuied or paid or las been short -

leubd or short paid or erroneously refunded, th.e Central Excise OJfier

may, uithin one gear from tle releuant date, serae notice on tte person

chargeable ulith the seruice tax u;hich ho.s not been leuied or paid or

uthich has been slart leuied or sl:rrl paid or the person to uhom such tax

refund has erroneouslg been mad'e, reqtiing him to staw cause uhg h.e

should not paA the amount specifted in the notie."

72. The Appellant submits that nrelevant date' means which has been

defined in subsection (6) of section 73 of Finance Act, 1994 as follows'

(i) in the case of taxable service il respect of which service tax has not

been levied or paid or has been short-levied or short-paid -

(a) where under the rules made under this Chapter, a periodical

return, showing particulars of service tax paid during the period to

which the said return relates, is to be hled by an assessee, the date

on which such return is so ltled;

(b) where no periodical return as aforesaid is filed, the last date

on which such retum is to be hled under the said rules;
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(c) in any other case, ttre date on which the service tax is to be

paid under this Chapter or the rules made thereunder;

(ii) in a case where the service tax is provisionally assessed under this

Chapter or the rules made thereunder, the date of adjustment of the

service tax after the linal assessment thereof;

(iii) in a case where any sum, relating to service tax, has erroneously

been refunded, the date of such refund.

73. The Appellant submits that ST-3 Returns for the period October 2009 to

March 2010 has not been filed hence relevant date should be reckoned

from the due date to hle the returns. Hence the show cause notice for the

period Jan 2010 to March 2010 could have been issued by 25tn April

2010. The show cause notice has been issued in May 2Ol1 hence for the

quarter Jan 2010 to March 2010 the notice has been time barred.

74. The Appellant submits that admittedly the show casue nolice is

periodical show casue notice. And it is settled position of the law that for

the periodical show casue notices the allegation of suppression of facts

are not sustainable. In this regard Appellant wishes to rely on Nizam

Sugar Factory Vs Collector 2006 (1971 E.L.T 465 SC "Allegation of

suppression of facts against tlle Appellont cannot be sustained. When the

JErst SCII uras lssued clt the relevant tacts utere ln the knouledge oJ

the outhorltles, Late" on, urftlle lssu{ng the second. and thlrd. shout

cause aotlces the so,me or slmllar lacts couw not be taken as

suppresslon of lacts on the po.rt, o,f the .rssessee o.s these fdcts uete

alreadg ln the knowledge ol the duthorltles. We agree ulth the

aleu t.rhen ln the aforesald. Judg,f[ents and. 
"espectlully folloulng

:i;.
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the s(I',n.e, hold tho't there was no aupp"esslon ol lacts on the part

o/ the cssessee or Appellantl Therefore the allegation of the

suppression of the facts vide Para 10 of the impugned order in appeal

has to be set aside.

In Re: Itrtercat uudcr S€ctlon 75 of the Flaancc Act, 1994

75. Without prejudice to the foregoing, Appellant submits that when service

tax itself is not payable, the question of interest and penalty does not

arlsc

76. Appellant further submits that it is a natural corollary that when the

principal is not payable there can be no question of paying any interest

as held by the Supreme Court in Prathiba Processors Vs. UOI, 1996 (88)

ELT i2 (SC).

In re: Penelty under Section 76 b77 of thc Finance Act, 1994

77. The Appellant submits that an amount of service tax Rs. 23,73,124/- is

already paid by Cash and Rs. 7000/- paid by the CENVAT Account

towards liability of service tax for the period January 2O11 to December

2O11. The Appellant vide para 34 of the Appeal memo submitted before

Ld. Commissioner (Appeals) that there is error in the valuation of service.

Taxable service portion is Rs. 5,81,28,289/-.

78. The Appellant submits that Ld. Commissioner (Appeals) remanded the

matter limited extent of quantihcation of liability to original adjudicating

authority. Since the value of taxable service for the period Jan 2011 to

Dec 2O11 is Rs. 5,81,28,289/- service tax liability s around Rs.

!.

+
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23,94,Aa51-. Therefore there shall not be any question of the penalty

under Section 76 of the Finance Act, 1994.

79. The Appellant submits that, when the tax itself is not payable, the

question of penalty under section 76 does not arise. Further assuming

but not admitting, that there was a tax liability as envisaged in SCN as

explained in tJle previous paragraphs, when Appellant were not at all

having the intention to evade the service tax and further also there was a

basic doubt about the liability of the service tax itself on the construction

activity, Appellant is acting in a bona hde belief, that he is not liable to

collect and pay service tax, there is no question of penalty under section

76 resorting to the provisions of Section 8o considering it to be a

reasonable cause for not collecting and paying service tax.

80. The Appellant submits suppression or concealing of information with

intent to evade the payment of tax is a requirement for imposing penalty.

It is a settled proposition of law that when the assessee acts with a

bonahde belief especially when there is doubt as to statute also the law

being new and not yet understood by the common Public, there cannot

be intention of evasion and penalty cannot be levied. In this regard we

wish to rely upon the following decisions of Supreme Court.

i. Commissioner of C.Ex., Aurangabad Vs. Pendhakar

Constructions 20l ll23l S.T.R. 75(Tri.-Mum)

ii. Hindustan Steel Ltd. V. State of Orissa - 1978 (21 ELT

(J 1s9) (sc)

iii. Akbar BadruddinJaiwani V. Collector - 1990 (47) ELT

161(sc)
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iv. Tamil Nadu Housing Board V Collector - 1990 (74) ELT 9

(sc)

Therefore on this ground it is requested to drop the penalt5r proceedingsunder

the provisions of Section 76 of the Finance Act, 1994.

82. The Appellant submits that in the following two cases, M/s Creative

Hotels Pvt. Ltd. Vs CCE, Mumbai l2OO7l (61 S.T.R (Tri-Mumbai) and M/s

Jewel Hotels Pvt Limited Vs CCE, Mumbai-l (2007) (6) S.T.R 24O (Tri-

Mumbai) it was held that "The dutlloities belou.t haue not giuen arly

frnding as to whg penalty is required to be imposed upon them. Only

because penaltg can be imposed, it is not necessary that in all cases

penaltg is required to be imposed. In this case I accppt tte explanation of

the appellant and tlLerefore set aside the penaltg and allotu the appeal.'

81. The Appellant submits that penalty is imposable when the appellant

breaches the provision of statute with an intent to defeat the scheme of

the Act, when there is a confusion prevalent as to the leviability and the

mala frde not established by the department, it would be a lit case for

waiver of penalty as held by various tribunals as under

a. Vipul Motors (P) Ltd. vs Commissioner of C. Ex., Jaipur-l 2008

(O09) STR 0220 Tri.-Del

b. Commissioner of Service Tax, Daman vsMeghna Cement Depot

2oo9 (o15) STR 0179 Tri.-Ahmd

83. The Appellant submits that liability of the service tax on the

construction activity is depends on the interpretation of definition of

Residential Complex as dehned 65(91a) of Finance Act, 1994, Circular

No. loalo2/2oo9-gl dated 29.01.2oo9, circular No. D.o.F
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lt

334/03/201O-TRU datedlO.02.2010 and various judiciat

pronouncements. It is settled position of the Law that whenever there is

any scope for interpretation of the provisions of Finance Act, lgg4 there

cannot be imposition of Penalties. In this regard Appellant wishes to rely

on the following judicial pronouncements.

a. In the case of Commissioner Of Central Excise, Raipur Vs

Ajanta Color Labs 2OO9 (14) S.T.R 468 (Tri-Del) it was held that

"Respectfullg folloluing the aboue decbiois, ue allou the appeals

for the assessee on meits and hold that the portion of the ualue

relating to pfnbgraphA mateials utould not be included in the

levg of seruice tax. It ls a c(rse o,f lnterpretdtlon o.f thc

stctutes qnd, t E"efore, extended peiod of limitation and

brytosltlon of penaltles wouw not wo;r,.o;'ntD

b. In the case of Ispat lndustries Ltd Vs CCE, Raigad 2006 (199)

E.L.T 509 (Tri-Mumbai) it was held t}:.at 'Apart from holdtng that

the credit tuas ad.missible to the appellants on mertts, rte also ftnd

that tle demand raised and confimed dgainst them is hopelessly

barred bg limitation. Admittedly, the appellont lad reflected the

fact of auaiting the balance 50% cred.it in tle subseqtent financiat

Aear, in their statutory monthlA retums fiIed tuith th.e reuenue.

This fact is suffrcient to reflect knouledge on tle pdrt of tfe

reuenue about tle fact of taking balance 50o/o credit and is also

indicatiue of tlle bona fides of the appellant. Tle appellants hauing

made knoun to the d.epdrtment, no suppression or mis-statement

on their part can be held against them. The lssue, no d,oubt

lnooh,€s bond flde ln'terpreto'tlon ol pToulalons of law oind

ld;llure on the part ol the appello;nts to lnterpret the so;ld

proulslons ln the wsg ln whlch the dcpaftment s€eks to
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extended perlod oj llmltatlo^. When tlere b a scope for doubt

for tnterpretotion of legal provbions and the entire facts haue been

placed before the jurtsdictional, Central Excise Officer, the

appellants cannot be attributed uith any suppression or

misstatement of facts with intent to euade dutg and llence cannot

be saddled with demand by inuoking the ertended period of

limitation.As much as the demand has been set aside on merits as

also on limitation, there ls no Justt lcatlon lor ltryrosttton of

ang penaltg upon them-

c. ln the case of Haldia Petrochemicals Ltd Vs CCE, Haldia 2006

(197) E.L.T 97 (Tri-Del) it was that the "extended peiod 
,of

limitation cannot be inuoked under tlw prouiso to Section 11A(1)of

the Central Excise Act, 1944. There ts dlso no case fo"
lmposltlolr ol pentr.ltg, firstlg for the reason thqt the d.emand of

duty is unsustainable and. secondlg for the reason thttt tle case

inuolues a questlon of lnterpretatlon o! ldw."

d. In the case of ltel Industries Pvt. Ltd Vs CCE, Calicut 2004 (163)

E.L.T 219 (Tri-Bang) it was held th,at "In uiew of the facts of this

case, u)e do not find qng case or cause to inuoke tle penal

liabilittes, as u.te find that the Commtssioner has held "It is

essentiallg, a questlon ol lnterpretdtlon of law as to uhether

Section 4 or Section 4A would be applicable....' and not sustained

the penalty under Section 1 lAC. We ancur uith tte same.

Therefore we c(,,nnot uphold the Revenue's oppeal on the

need. to re3to"e the pe a'ltg under Sectlon 77AC as qrfirnd

dt bg ttr€ Origlno,l Authorlt!. As regards the pendltg unde"

Rules 773Q & 27O, we find the Commissioner (Appeals) has not

56
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giuen ang Jinding uhg he considered. the same os corect and

legal in Para 8 of the impugned order. Imposition of pena,lty

under Rules 173Q & 210 on r'ro;tters of lnterpretdtlon, uithout

specirtc dnd ualid reasons, is not called for".

On the basis of the above judgments it is clear that whenever due to

bonahde interpretation of law service tax not paid penalty is not leviable.

In re: Beneflt under Section 8O of the Flnance, Act, 1994

84. Appellant further submits that under Section 80 of the Finance Act,

1994which reads as under :

" Notuslthstandlng angthing contqined in the provisions of section 76,

section 77 or first proviso to sub-section (1) of section 78 no penaltg shall

be lmposable on the .rssessee for ang follure relened to ln the sc;ld.

proulsions {f the assessee protns that there ,/,as reo.sonable cause

for the said failure."

85. Appellant submits that it is a undisputed fact that the levy of service tax

on Construction of complex service had created [ot of confusion and

many questions have been raised about the constitutional validity, The

following are the signihcant outcomes/events surrounding the levy of

service tax right from date of introduction of this Service:

DATE PARTICULARS

16.6.20()5 Any service provided or to be provided to any person, by

any other person, in relation to construction of complex is

taxable under sub-clause lzzzhl of section 65(105) of the

Finance Act, 1994. Provisions relating to levy of service tax

by amending sections 65 and 66 of t}re Finance Act, 1994

s
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have been made effective from 16th June, 2OO5.

1.8.2()()6 Circular F. No. 332/ 35/2OO6-TRU, dated l-8-2006If no

other person is engaged for construction work and the

builder/promoter/developer undertakes construction

work on his own without engaging the services of any

other person, then in such cases in the absence of service

provider and service recipient relationship, the question of

providing taxable service to any person by any other

person does not arise

1.6.2007 The Finance Act, 1994 has sought to levy service tax for

the first time on certain specihed works contracts.

4.1.2004 Circular clarifying that contracts entered into prior to

01.06.07 for providing erection, commissioning or

installation and commercial or residential construction

service, and service tax has already been paid for part of

the payment received under the respective taxable service

the classification is not required to be changed.

Held in the case of Magus Constructions 2OO8 (11) S.T.R.

225 (Gau. That in the light of what has been laid down in

the catena of decisions referred to above, it becomes clear

that the circular, dated August l,2006, aforementioned,

is binding on the department and this circular makes it

more than abundantly clear that when a builder, Promoter

or developer undertakes construction activit5r for its own

self, then, in such cases, in the absence of relationship of

"service provider" and oservice reciPient", the question of

providing "taxable service" to any Person by any ottrer

person does not arise at all'

15.5.2()()8
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29.L.2009 Circular No. IOA/2l2OA9-S.T., dated 29-t-2OO9 clarified

that firstly that Where a buyer enters into an agreement to

get a fully constructed residential unit, the transaction of

sale is completed only after complete construction of the

residential unit. Till the completion of the construction

activity, the property belongs to the builder or promoter

and any service provided by him towards construction is

in the nature of self service. Secondly, if the ultimate

owner enters into a contract for construction of a

residential complex with a promoter/builder/developer,

who himself provides service of design, planning and

conshuction and after such construction the ultimate

owner receives such proper$r for his personal use, then

such activity would not be subjected to service tax,

because this case would fall under the exclusion provided

in the definition of 'residential complex'.

L.7.2010 In the Finance Act, changes have been made in the

construction services, both commercial construction and

construction of residential complex, using 'completion

certilicate' issued by tompetent authority'. Before the

issuance of completion certiflcate if agreement is entered

into or any payment is made for sale of complex or

apartment in residential complex, service tax will be

leviable on such transaction since the builder provides ttre

construction service.

24.4.20tO As regards the classification, with effect from O1.06.2007

when the new service Works Contract' service was made
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86. The Appellant submits that they have not paid the service tax on

bonafide belief that as per the Circular 108/02l2009-ST dated

29.O1.2OO9 they are not liable to when the construction undertaken for

personal use and the also the value of the material is not liable for the

service tax on which they have paid. In the case of CCE, Delhi Vs Softalk

Lakhotia lnfocom (P) Ltd. 2006 (1) S.T.R 24 it was held that "The Reuenue

is relging upon the prouisions o/ Secfion 75 of the Act uhereas Section 80

of tle Act prouides that no penalty b imposable in case tte assessee

explains the reasonable cause for failure to complg with the proDisions' In

uieut of the aboue, I find no infirmitg in tte impugned order' Tle appeals

effective, classification of aforesaid services would undergo

a change in case of long term contracts even though part

of the service was classified under the respective taxable

service prior to 01.06.2007. This is because \rorks

contract' describes the nature of the activity more

specihcally and, therefore, as per the provisions of section

65A of the Finance Act, 1994, it would be the appropriate

classihcation for tlre part of the service provided after that

date, this circular was contradictory to Circular

98/ 1/2008 (supra).

15.2.2()11 Trade Faciligr No. 1/2011, dated 15-2-2011 issued by

Pune Commissionerate stated that Where services of

construction of Residential Complex were rendered prior

to l-7-2O1O no Service Tax is leviable in terms of para 3 of

Boards Circular number i 08/02 / 2009-S.T., dated 29-1-

2009.

are dismissed."

+
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87. The Appellant further submits that the above reported case laws or the

text of the Section 80 of the Finance Act, 1994 does not speak of proving

to the satisfaction of Central Excise Olficer regarding the reasonable

cause. Therefore from the above it is clear that Appellant is rightly

eligible for the benefit under the Section 80 ofthe Finance Act, 1994.

88. The Appellant submits that in so far as Section 80 of the Act is

concerned, it overrides provisions of Sections 76 and 77of the Act and

provides that no penalty shall be imposable (assuming but not admitting)

even if any one of the said provisions are attracted if the assessee proves

that there was reasonable cause for failure stipulated by any of the said

provisions.

89. The Appellant submits that they have established the reasonable cause

for the nonpayment of service tax. Once reasonable cause is established

the authority has tlle discretion to hold that no penalty is imposable. The

provision does not say that even upon establishment of reasonable

cause, penalty is imposable. The provision only says no penalty is

imposable.

9O. The Appellant submits discretion to exercise the Power under Section 80

of the Finance Act, 1994 to waive the penalty is an obligation on the

authority. It is the duty of the authority to ascertain whether there is any

reasonable cause for nonpayment of duty. In the case of KNR

Contractors Vs CCE, Thirupathi 2011 (O2ll 436 (Tri-Bang) it was held

that "Perusal of Section 8O of tle said Act, undoubtedlu discloses that it

uill haue ouerridtng effect on the prouisions of Sections 76, 77 & 78, in the
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sensethat imposition of pendlty under ang of those prorisions is not

mechanical exerci.se bg the concented authoitg. On the contrary, before

proceeding to impose the penalty under any of those prouisions of lau, tle

authoritg is expected. to ascertain from the records as to u)hether the

cssessee hos established that there utas reasonable cause for tle failure

or default committed bV the assessee. "

91. The appellant craves leave to alter, add to and/or amend the aforesaid

grounds.

92. The appellant wish to be personally heard before any decision is talen

in this matter.

For MO0t t MOD| CONSTRUCItO,T:
Ml s and Modl tructlons

ts

Slgna

For

{.a
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PRAYER

Wherefore it is prayed

a. To hold that the impugned order of Ld. Commissioner (Appeals) has to

set aside.

b. To hold that the activity of selling the immovable property is not

taxable.

c. To hold that no Penalty is imposable under Section 76 & Section 77 of

the Finance Act, 1994.

d. To hold that Appellant is eligibte for the E.ruf,6ogkI,ruElrc$ir$fR

penalty under Section 80 ofthe Finance Act, 1994

e. Any other consequential relief is granted.

UC ItOtrS

Panner

t

VERIFICATIO!T

I, Soham Modi, Partner of M/s Modi and Modi Construction, the appellant, do

hereby declare that what is stated above is true to the best of my information

and belief.

Veriared today the 27e ofJune, 2013
For MOD| MODI COI{SI cTtoNS

\-7 Place: Hyderabad

Parlnart
tes
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PRAYER

Wherefore it is prayed

a. To hold that the impugned order of Ld. Commissioner (Appeals) has to

set aside

b. To hold that the activity of selling the immovable property is not

taxable.

c. To hold that no Penalty is imposable under Section 76 & Section ZZ of

the Finarce Act, 1994.

d. To hold thar Appelant is elisible ror the fituf,ogpk$Bt fc$rr$lfrt
penalty under Section 80 of the Finance

e. Any other consequential relief is granted

Act, 1994
UCIIOiYS

Partner

TIONS

Partnar

t

VERITICATIOIT

I, Soham Modi, Partner ofM/s Modi and Modi Construction, the appellant, do

hereby declare that what is stated above is true to the best of my information

and belief.

Verified today the 27u of June,2013
Fo. il001 MODI

Place: Hyderabad

llant


