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ST - Writ - Under the garb of the rule making power, the Central Government cannot arrogate
to itself powers which were not contemplated to be given to it by the Parliament when it
enacted the FA, 1994 Rule 5A(2) of STR, 1994 is ultra vires the FA, 1994 - CBEC Circular Nec.
995/2/2015-CX dated 27th February 2015 is also ultra vires and does not have any statutory
backing and cannot be relied upon by the Respondents to legally justify the audit undertaken
by officers of the Service Tax Department - Court does not agree with the submission that tr. =
expression 'verify' is wide enough to permit the 'audit' of the accounts of the Assessee by any
officer of the Service Tax Department - Audit is a special function which has to be carried out
by duly qualified persons like a Cost Accountant or a CA & cannot possibly be undertaken by
any officer of the Service Tax Department: Delhi HC [para 32, 34, 35, 36, 37, 38, 39, 42, 43, 44]

Petition disposed of
Observations of High Court:

+ Rule 5A(2) does not restrict itself to such records as mentioned in Rule 5(2) but also required
production of cost audit reports under Section 148 of the Companies Act, 2013 and the Income Tax Audit
report under Section 44AB of the Income Tax Act 1961. These documents are not envisaged to be

produced under Rule 5(2) and definitely not under any of the provisions of the FA. This is, therefore, going
far beyond the FA itself.

+ Rule 5A(2) lists out the following persons who can make a demand for such documents from an
Assessee: (i) officer empowered under Rule SA(1), (i) the audit party deputed by the Commissioner, (iii)
the CAG, (iv) a Cost Accountant, (v) a Chartered Accountant.

+ As far as an officer of the Department was concerned, although under Rule 5A(1) such officer is
authorised by the Commissioner to have access to unregistered premises for the purposes of carrying out
any "scrutiny, verification and checks as may be necessary to safeguard the interests of the Revenue”,
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such officer can, in terms of Rule 5A(2) simply demand the production of such documents without any
requirement of recording reasons to believe that the production of such document is necessary. There is
also no requirement of such officer having to be authorised to carry out a search under Section 82 of the
FA or an assessment under Section 72 of the FA. If any and every officer is going to be deputed for that
purpose, it would result in harassment of the Assessees.

+ Rule 5A(2) envisages that even the CAG can require production of documents from an individual service
tax Assessee 'on demand'. This appears to have no rational basis.

+ As far as the service tax Assessees are concerned one would still have to turn to the provisions of the
FA, 1994 to examine whether this kind of an access to the books of accounts etc. of an Assessee can be
given to the CAG or just about any officer of the Department. With there being no such authorisation
under the FA, 1994, the answer has to be in the negative.

+ Circular No. 995/2/2015-CX dated 27th February 2015 [Central Excise and Service Tax Audit norms
to be followed by the Audit Commissionerates], Para 5.1 of the said circular states that audit groups of
two or three Superintendents and three to five Inspectors for conducting audit of large assesses/tax
payers, two Superintendents for medium size Assessee and one to two for small size Assessees. There is
no requirement that any of these officers should be duly authorised to carry out an assessment for the
purpose of Section 72 of the Act or adjudication for the purposes under Section 73 of the FA. The entire
instruction appears to be without any reference to the applicable provisions in the FA or the Rules.

+ Earlier Audit Manual of 2011 was held by this Court in Travelite (India) to not have any statutory force.
2015 Manual again fails to acknowledge that there is no statutory backing for the officers of the
Department to themselves undertake an audit of the Assessee's accounts and records. This lacuna pointed
out by the Court in Travelite (India) - 2014-TIOL-1304-HC-DEL-ST has not been set right.

+ Although in the Circular 181/7/2014-ST issued consequent upon the amendment by the CBEC on 10th
December 2014 it is asserted by the Department that the expression 'verified' is of wide import and would
include within its scope audit by the Department officers, the Court is unable to agree.

+ The expression 'verified' has to be interpreted in the context of what is permissible under the FA itself.
The verification of the records can take place by the officers of the Department provided such officers are
authorised to undertake an assessment of a return or of adjudication for the purposes of Section 73 of the
FA. It is not any and every officer of the Department who could be entrusted with the power to demand
production of records of an Assessee. Therefore, the Court does not agree with the submission that the
expression 'verify' is wide enough to permit the audit of the accounts of the Assessee by any officer of the
Service Tax Department.

+ There is a distinction between auditing the accounts of an Assessee and verifying the records of an
Assessee. Audit is a special function which has to be carried out by duly qualified persons like a Cost
Accountant or a CA. It cannot possibly be undertaken by any officer of the Service Tax Department.

+ Under the garb of the rule making power, the Central Government cannot arrogate to itself powers
which were not contemplated to be given it by the Parliament when it enacted the FA. This is an instance

of the Executive using the rule making power to give itself powers which are far in excess of what was
delegated to it by the Parliament.

+ As pointed out in Ratan Melting & Wire Industries - 2008-TIOL-194-SC-CX-LB, a Circular or a Manual
cannot travel beyond the scope of the statute itself. It will have no binding effect if it does so. In the

present case inasmuch as Section 94(2)(k) does not permit the exercise of audit to be undertaken by an
officer of the Department, the attempt in the circular to recognise such powers in the officers of the

Central Excise and Service Tax Departments is held to be ultra vires the FA and, therefore, legally
unsustainable.

Conclusion

(i) Rule 5A(2) as amended in terms of Notification No. 23/2014-Service Tax dated 5th December 2014,
to the extent that it authorises the officers of the Service Tax Department, the audit party deputed by a

Commissioner or the CAG to seek production of the documents mentioned therein on demand is ultra vires
the FA and, therefore, strikes it down to that extent;

(ii) Expression 'verify' in Section 94 (2) (k) of the FA cannot be construed as audit of the accounts of an
Assessee and, therefore, Rule 5A(2) cannot be sustained with reference to Section 54(2)(k) of the FA.
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(iii) Circular No. 181/7/2014-ST dated 10th December 2014 is ultra vires the FA and is struck down.

(iv) Letter dated 30th April 2015 issued by the Commissioner of Service Tax, Audit-1, New Delhi
addressed to the Petitioner is quashed as being unsustainable in law.

(v) CBEC Circular No. 995/2/2015-CX dated 27.02.2015 and the Central Excise and Service Tax Audit
Manual 2015 issued by the Directorate General of Audit of the CBEC are ultra vires the FA, does not have
any statutory backing and cannot be relied upon by the Respondents to legally justify the audit
undertaken by officers of the Service Tax Department.

Case laws cited:
Travelite (India) v. Union of India - 2014-TIOL-1304-HC-DEL-ST...Para 6
Travelite (India) v. Union of India (supra), Special Leave Petition No. 34872/2014...Para 7

Municipal Corporation of Delhi v. Birla Cotton Spinning and Weaving Mills AIR 1968 SC
1232...Para 14

Union of India v. S. Srinivasan (2012) 7 SCC 683...Para 14

General Officer Commanding-in-Chief v. Subhash Chandra Yadav AIR 1988 SC 876...Para 14
Sahara India (Firm) v. Commissioner of Income Tax - 2008-TIOL-73-SC-IT-LB...Para 14
CCE v. Ratan Melting and Wire Industries - 2008-TIOL-194-SC-CX-LB...Para 14

K. Satyanarayanan v. Union of India ILR (1996) II Delh i...Para 14

Inter Continental Consultants v. Union of India - 2012-TIOL-966-HC-DEL-ST...Para 14

Indian & Eastern Newspaper Society, New Delhi v. Commissioner of Income Tax, New Delhi -
2002-TIOL-870-SC-IT-LB...Para 14

SKP Securities Ltd. v. Deputy Director 2013 (29) STR 337 (Cal.)...Para 14
A.C.L. Education Centre (P) Ltd. v. Union of India - 2014-TIOL-120-HC-ALL-ST...Para 14

Sadbhav Engineering Ltd. v. Union of India - 2014-TIOL-2136-HC-AHM-ST...Para 14

Larsen & Toubro Ltd. v. Commissioner of Value Added Tax (2014) 73 VST 190 (Delhi)...Para 14
Pandit Banarsi Das Bhanot v. State of M.P. AIR 1958 SC 909...Para 15

Association of Leasing & Financial Service Companies v. Union of India - 201 0-TIOL-87-SC-ST-
LB...Para 15

Government of Andhra Pradesh v. P. Laxmi Devi 2008 (4) SCC 720...Para 15

R.K. Garg v. Union of India - 2002-TIOL-1706-SC-IT-CB...Para 15
JUDGEMENT
Per: S Muralidhar:

Introduction

1.1 The challenge in this petition by Mega Cabs Private Limited is to Rule 5A(2) of the Service Tax Rules
1994 ('ST Rules') as amended by the Service Tax (Third Amendment) Rules, 2014 made by the Centra'l
Government in terms of a Notification No. 23/2014-Service Tax dated 5th December 2014 in exercise of
the powers conferred under Section 94(1) read with Section 94 (2)(k) of the Finance Act, 1994 ('FA") to
the extent that the amended Rule 5A(2) empowers deputing departmental officers or officers from the
Comptroller and Auditor General of India ('CAG') to 'demand’ documents mentioned therein. It is

contended that this is in conflict with Section 72A of the FA and beyond the rule making power of the
Central Government.

1.2 The Peti.tion.er has ;Iso challenged the constitutional validity of Section 94(2)(k) of the FA on the
groupd that it gives -plainly unguided and uncontrolled" delegated powers to the Central Government for
framing rules. It is stated that Section 94(2)(k) of the FA suffers from the vice of excessive delegation.
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1.3 Also challenged is the Circular No. 181/7/2014-ST dated 10th December 2014 issued by the Central
Board of Excise and Customs ('CBEC') stating that since a clear statutory backing for conducting audit is
available under Section 92(4)(k) of the FA, the Departmental Officers would be directed to audit service
tax Assessee in terms of the departmental instructions already issued.

1.4 Lastly, the petition challenges a letter dated 30th April 2015 issued by the Commissioner of Service
Tax, Audit-1, New Delhi (Respondent No.2) informing the Petitioner that a team of officers of Circle-4,
Group-1 of the said Commissionerate comprising three Superintendents and an Inspector would be
verifying the relevant records of the Petitioner's business in terms of Rule 5A to the ST Rules read with
Section 94(1), 94 (2)(k) and 94(2)(n) of the FA as amended, during the first week of May 2015 for the
financial years 2010-11 to 2013-14. The Petitioner was asked to cooperate and facilitate the officers in
conducting the audit and verification.

Background facts

2. The Petitioner states that it is in the business of running a radio taxi service and is also engaged in
selling advertisement space. The Petitioner got registered with the Service Tax Department in Delhi on
27th December 2004. Since then it is stated to be regularly been paying service tax and also filing its
service tax returns. The Petitioner changed its name from Mega Cabs Ltd. to Mega Cabs Pvt. Ltd. with
effect from 27th October 2014.

3. By a Notification dated 28th December 2007, the Central Government in the Ministry of Finance,
Department of Revenue inserted Rule 5A in the ST Rules. Consequent thereto, the CBEC also issued an
instruction on 1st January 2008 explaining the scope of the powers of the various officers of the
Department to carry out audit or scrutiny of the records of service tax payers.

4. Rule 5A as inserted by the aforementioned Notification dated 28th December 2007 reads as under:-
"Rule 5A. Access to a registered premises

(1) An officer authorised by the Commissioner in this behalf shall have access to any premises
registered under these rules for the purpose of carrying out any scrutiny, verification and
checks as may be necessary to safeguard the interest of revenue.

(2) Every assessee shall, on demand, make available to the officer authorised under sub-rule
(1) or the audit party deputed by the Commissioner or the Comptroller and Auditor General of
India, within a reasonable time not exceeding fifteen working days from the day when such
demand is made, or such further period as may be allowed by such officer or the audit party,
as the case may be,-

(i) the records as mentioned in sub-rule (2) of Rule 5;
(ii) trial balance or its equivalent; and

(iii) the income-tax audit report, if any, under Section 44AB of the Income-tax Act, 1961 (43
of 1961),

for the scrutiny of the officer or audit party, as the case may be."

5. Both the Notification dated 28th December 2007 inserting Rule 5A as well as the CBEC Instruction
dated 1st .January 2008 were challenged before this Court in a writ petition by Travelite (India). The
challenge in the said petition was also to a letter issued by the Commissioner of Service Tax dated 7th

November 2012 seeking the records of the said Petitioner Travelite (India) for the years 2007-08 till 2011-
12 to be made available for scrutiny by an audit party.

6.. I.n_ Travelite (Indic".') v. Union of India 2014 (35) STR 653 (Delhi) = 2014-TIOL-1304-HC-DEL-ST a
Division Bench of this Court struck down Rule 5A(2) as being ultra vires Section 72A read with Section
94(2) of the FA. The consequent Circular of CBEC Instruction dated 1st January 2008 was also struck

down. It was clarified that Service Tax Audit Manual, 2011 was merely an i i i
: tr nstrument of i
the Service Tax authorities and has no statutory forcet ! nstructions for

7. Against. Fhe aforementioned judgment of this Court in Travelite
Leave Petition No. 34872/2014 was filed in the Supreme Court by
December 2014, the Supreme Court while directing notice in the

(India) v. Union of India (supra), Special
th_e Union of India. By order dated 18th
said Special Leave Petition directed that
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there would be a stay of the operation of the decision of this Court in Travelite (India) v. Union of India
(supra).

8. To complete the factual narration, following the decision in Travelite (India) (supra), an amendment
was made to Section 94 of the FA by the Finance Act 2014 with effect from 6th August 2014 by inserting
clause (k) of sub-section (2) which read as under:

"94. Power to make rules.-(1) The Central Government may, by notification in the Official
Gazette, make rules for carrying out the provisions of this Chapter.

(2) In particular, and without prejudice to the generality of the foregoing power, such rules
may provide for all or any of the following matters, namely

(k) "imposition, on persons liable to pay service tax, for the proper levy and collection of tax,
of duty of furnishing information, keeping records and the manner in which such records shall
be verified"

9. An amendment was also made to the ST Rules by replacing Rule 5 A (2) with a new Rule 5A(2) by the
aforementioned central government notification dated 5th December 2014. Soon thereafter on 10th
December 2014, the impugned Circular No. 181/7/2014-ST was issued by the CBEC clarifying that in
view of the insertion of Section 94 (2) (k), the officers of the Service Tax Departments could proceed with
conducting audits as before. It was stated that that expression 'verified' used in Section 94 (2) (k) of the
FA was of wide import and would include within its scope audit by the departmental officers.

10. Thereafter Circular No. 995/2/2015-CX dated 27th February 2015 was issued by the CBEC on the
subject-Central Excise and Service Tax Audit norms to be followed by the Audit Commissionerates" and
this too contemplated the Department's officers themselves undertaking audits. A Central Excise and
Service Tax Audit Manual, 2015 was also issued by the Directorate General of Audit of the CBEC in this
regard.

11. Meanwhile on 9th July 2013, the Additional Commissioner (Audit) issued a letter with 6 annexures to
the Petitioner seeking information for conducting audit of the records of the Petitioner under Rule 5A of the
ST Rules, 1994 as it then stood for the years 2008-09 to 2012-13. The Petitioner in a reply sought
deferment of the audit in view of the challenge to Rule 5A of the ST Rules as it then stood in the petition
filed before this Court by Travelite (India). After the insertion of Section 94 (2) (k) of the FA, the Assistant
Commissioner of Service Tax Department issued a letter dated 25th September 2014 stating that the
Department has deputed its officers to conduct the verification/scrutiny of the records of the Petitioner. By
a reply dated 8th October 2014, the Petitioner referred to the decision in Travelite (India) (supra) and
took the stand that the Department had no power to conduct an audit. Thereafter the Deputy
Commissioner Audit-I (Respondent No. 3) herein issued the impugned letter dated 30th April 2015 citing
the impugned notification dated 5th December 2014, Rule 5A(2) of the ST Rules as amended, and Circular
dated 10th December 2014, and informed that its officers had been deputed to conduct the
audit/verification of the Petitioner's records for the period from 2010-11 to 2013-14.

12. Thereafter the present petition was filed seeking the reliefs as noted hereinbefore. Notice was directed
to issue on 22nd May 2015.

13. The Court would like to clarify at the outset that in view of the fact that the decision of this Court in
Travelite (India) (supra) has been stayed by the Supreme Court, the Court in the present petition
proposes to examine the question of the constitutional validity of the amended Rule 5A(2) of the ST Rules
and the circulars and letter in question independent of the decision in Travelite (India) (supra).

Submissions of counsel for the Petitioner
14. The submissions of Mr, J.K. Mittal, learned counsel for the Petitioner, could be summarised as under:

(i) Although Rule 5A(2) of the ST Rules has purportedly been amended to overcome the defect

pointed out by the Court in Travelite (India), the amended Rule 5A(2) continues to be ultra
vires Section 72A of the FA.

(ii) While Section 72A of the FA only contemplates a special audit to be got done by the
Assessee on the direction of the Commissioner, by a Cost Accountant or a Chartered
Accountant ('CA"), Rule 5A(2) permits any officer of the Department or an audit party deputed
by the Commissioner or the CAG (in addition to the Cost Accountant and the CA undertaking
the special audit) to ask for production by the Assessee for books of accounts etc. -on
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demand". Apart from the fact that Rule 5A(2) expands the list of persons who could seek
production of records and that too on demand, none of the safeguards spelt out in Section
72A require to be observed by the persons making such demand under Rule5A(2) of the
Rules.

(iii) Relying on the decisions in Municipal Corporation of Delhi v. Birla Cotton Spinning and
Weaving Mills AIR 1968 SC 1232, Union of India v. S. Srinivasan (2012) 7 SCC 683, General
Officer Commanding-in-Chief v. Subhash Chandra Yadav AIR 1988 SC 876 and Sahara India
(Firm) v. Commissioner of Income Tax (2008) 14 SCC 151 = 2008-TIOL-73-SC-IT-LB, it is
submitted that the essential conditions for a validity of a subordinate legislation viz., that it
(a) must conform to the provision of the statute under which it is framed (b) must be within
the scope and purview of the rule making power of the authority, are not fulfilled in the
present case.

(iv) Relying on the decision in CCE v. Ratan Melting and Wire Industries 2008 (12) STR 416
(SC) = 2008-TIOL-194-SC-CX-LB, it is submitted that even the circulars and instructions
issued by the CBEC would have to conform to the FA. Such circulars issued on the
understanding of the Central or State Governments of the statutory provisions are not binding
on the Courts.

(v) The provisions of the CAG's Duties Powers and Conditions of Service Act, 1971 (‘CAG Act')
and the provisions of Articles 148 and 149 of the Constitution of India do not envisage the
CAG performing audit of private entities. Referring to the decision in K. Satyanarayanan v.
Union of India ILR (1996) II Delhi, it is contended that the CAG is not expected to conduct
audit of the books of accounts and records of an individual service tax Assessee. The decisions
in Inter Continental Consultants v. Union of India 2013 (29) STR 9 (Delhi) = 2012-TIOL-
966-HC-DEL-ST and Indian & Eastern Newspaper Society, New Delhi v. Commissioner of

Income Tax, New Delhi (1979) 4 SCC 248 = 2002-TIOL-870-SC-IT-LB were also referred
to.

(vi) Drawing a comparison with the corresponding provisions of the Companies Act, 1956, the
Income Tax Act, 1961 and Central Excise Act, 1944 ('CE Act') it was submitted that the
safeguards incorporated in the above provisions are not to be found in Rule 5A(2) and,
therefore, it gave a wide unguided powers to the officers of the Department and to the audit
parties deputed by the Commissioner to 'demand' the past record of any number of years
without explaining the reasons for doing so.

(vii) The requirements for an Assessee to have its accounts, records etc. audited in terms of
Section 72A of the Finance Act had to be preceded by formation of a belief by the
Commissioner that any of the four contingencies listed out in Section 72(1)(a) to 72(1)(d)
prima facie exist. That function cannot be performed without putting the Assessee to notice
i.e. at a stage prior to the Commissioner deciding to direct the Assessee to get its accounts
audited. Reliance was placed on the decisions in Sahara India (Firm), Lucknow v.
Commissioner of Income Tax (supra), SKP Securities Ltd. v. Deputy Director 2013 (29) STR
337 (Cal.), A.C.L. Education Centre (P) Ltd. v. Union of India 2014 (33) STR 609(All) = 2014~
TIOL-120-HC-ALL-ST and Sadbhav Engineering Ltd. v. Union of India (decision dated 3rd
December 2014 of the Gujarat High Court in Special Civil Application No. 14928/2014) =
2014-TIOL-2136-HC-AHM-ST. Reference is also made to the decision of this court in Larsen
& Toubro Ltd. v. Commissioner of Value Added Tax (2014)73 VST 190 (Delhi).

(viii) Even a_ssuming the information was being sought pursuant to the powers of assessment
of the service tax under Section 72 of the FA, considering that the Petitioner has been

regulax_'ly filing service tax returns and regularly paying service tax, there was no occasion for
a special audit to be ordered.

(ix) The rec.ent Circular No. 995/2/2015-CX dated 27th February 2015 issued by the CBEC
on the subject -Central Excise and Service Tax Audit norms to be followed by the Audit

Commissionerates" contemplated the Department's officers themselves undertaking the audit
fand had no statutory basis. The recent Central Excise and Service Tax Audit Manual, 2015
issued by the Directorate General of Audit of the CBEC again did not take in to accodnt the
statutory scheme of the FA which did not permit such exercise to be undertaken.
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(x) Section 94 (2) (k) of the FA did not permit Rules to be made in respect of examination of
accounts and records by any officer of the Service Tax Department. If the provision were so
interpreted it would suffer from the vice of excessive delegation.

Submissions of counsel for the Respondents

15. Countering the above submissions, Mrs. Sonia Sharma, learned Senior Standing counsel appearing for
Respondent Nos. 2 and 3 and Ms. Jyoti Dutt Sharma learned counsel appearing for Respondent No. 1
submitted as under:

(i) that the decision of this Court in Travelite (India) (supra) is of no avail to the Petitioner
since the said decision has been stayed by the Supreme Court. It is submitted that the defect
pointed out in Rule 5A(2) by this Court in Travelite (India) (supra) has been rectified by
amending Rule 5A(2).

(i) Rule 5A(2) has to be read in continuation of and consequent to Sections 72, 73 and 73A of
the FA. Rule 5 A (2) so read cannot be said to be ultra vires the FA.

(iii) Section 94 (2) (k) did not suffer from the vice of excessive delegation. It only acted as a
check on the general powers under the unamended Rule 5A. Section 94(2)(k) of the FA was
not in conflict with Section 72A of the FA since Section 94(2) begins with the words -In
particular and without prejudice to the generality of the foregoing power...". Reliance is placed
on the decision in Pandit Banarsi Das Bhanot v. State of M.P. AIR 1958 SC 909. There was
enough legislative guidance under Chapter V of the Finance Act for exercise of the rule making
power under Section 94(2)(k) of the Act.

(iv) The Petitioner has not demonstrated how its rights were prejudiced by the audit party of
the Department seeking to inspect the Petitioner's records. Reliance was placed on the
decisions in Association of Leasing & Financial Service Companies v. Union of India 2011 (2)
SCC 352 = 2010-TIOL-87-SC-ST-LB regarding the legislative competence of the Parliament
to levy and collect service tax. Reliance is also placed on the decision in Government of
Andhra Pradesh v. P. Laxmi Devi 2008 (4) SCC 720 to urge that a mere fact that a hardship
would be caused to the Assessee as a result of the fiscal statute, would not invalidate such
statute.

(v) The amendment was in the nature of a 'validating' law which was only to plug a loophole
and correct the defects pointed out by this Court. Relying on the decision in R.K. Garg v.

Union of India 1981 (4) SCC 675 = 2002-TIOL-1706-SC-IT-CB it was submitted that
greater play in the joints had to be allowed to the legislature and that too in the field of
economic regulation. The Court should grant greater deference to legislative wisdom.

Analysis of the provisions of the FA

16. At the outset it requires to be noticed that unlike the Income Tax Act, 1961 or even the Delhi Value

= Added Tax Act, 2004 there is no provision in the FA for re-assessment of a service tax return. There can

be a self-assessment in which case the return filed by the Assessee is accepted as such and the tax

amount indicated therein is accepted as being correct. However under Section 72 of the FA two scenarios
are envisaged. Section 72 reads as under:-

"72. Best judgement assessment:-
If any person, liable to pay service tax,-
(a) fails to furnish the return under section 70;

(b) having made a return, fails to assess the tax in accordance with the provisions of this
Chapter or rules made there under,

the Central Excise Officer, may require the

; person to produce such accounts, documents or
other evidence as he may deem necessa

ry and after taking into account all the relevant
: gathered, shall by an order in writing, after givin
the person an opportumlfy of being heard, make the assessment of the value of taxablg

determine the sum payable by the
refundable to the assessee on the basis of such assessment. pay ? assessee or
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17. Under Section 72 of the FA, one scenario is where a person who is liable to pay service tax fails to
furnish a return under Section 70. The second is where such person has filed a return but "fails to assess
the tax in accordance with the provisions of this Chapter or rules thereunder". The Assessing Officer (AQ)
is in the either scenario empowered to require the production of such accounts, documents or other
evidence as he may deem necessary and after taking into account all the relevant material which is
available or which he has gathered, give an order in writing after complying with the rules of natural
justice. The assessment in such circumstance is made on the value of the taxable service -to the best of
his judgment". The AO determines the sum payable by the Assessee or refundable to the Assessee on the
basis of such assessment. Therefore, even for the purpose of Section 72 a prima facie satisfaction is to be
arrived at that the return filed by the Assessee fails to assess the tax in accordance with law. Even in such
an instance the calling for the accounts, documents and other evidence is not to be undertaken by an AO
mechanically.

18. The second important factor to be noted as far as Section 72 of the FA is concerned is that it is not
any or every officer of the service tax department who can exercise the power thereunder. The function of
making an assessment has to be assigned to such officer. It is only such officer who is entrusted with such
power who can proceed to ask for the documents, records, accounts etc. 19. Section 72 A of the FA, which
deals with the special audit, reads as under:-

"72A. Special Audit: (1): If the Commissioner of Central Excise, has reasons to believe that
any person liable to pay service tax (herein referred to as "such person")-

(i) has failed to declare or determine the value of a taxable service correctly; or
(ii) has availed and utilised credit of duty or tax paid-

(a) which is not within the normal limits having regard to the nature of taxable service
provided, the extent of capital goods used or the type of inputs or input services used, or any
other relevant factors as he may deem appropriate; or

(b) by means of fraud, collusion, or any wilful misstatement or suppression of facts; or

(iii) has operations spread out in muiltiple locations and it is not possible or practicable to
obtain a true and complete picture of his accounts from the registered premises falling under
the jurisdiction of the said Commissioner,

he may direct such person to get his accounts audited by a chartered accountant or cost
accountant nominated by him, to the extent and for the period as may be specified by the
Commissioner.

(2) The chartered accountant or cost accountant referred to in sub-section (1) shall, within the
period specified by the said Commissioner, submit a report duly signed and certified by him to
the said Commissioner mentioning therein such other particulars as may be specified by him.

- (3) The provisions of sub-section (1) shall have effect notwithstanding that the accounts of
such person have been audited under any other law for the time being in force.

(4) Thg person liable to pay tax shall be given an opportunity of being heard in respect of any
materra! gathered on the basis of the audit under sub- section (1) and proposed to be utilised
In any proceeding under the provisions of this Chapter or rules made thereunder.

Explanation. - For the purposes of this section-

(i) "chartered accountant” shall have the meaning assigned to it in clause (b) of sub-section
(1) of section 2 of the Chartered Accountants Act, 1949,

(i) "cost accountant” shall have the meaning assigned to it in clause (b) of i
# sub-section (1) of
section 2 of the Cost and Works Accountants Act, 1959." ) (o

20. The scheme of Section 72A is that in the first instance the Commissi
L . missioner has to -
believe" that the person who is liable to pay service tax has: FESOIY ~reasans to

(i) failed to correctly declare or determine the value of the taxable service; or

(ii) wrongly availed or utilised credit or

paid tax beyond the normal i
the nature of the taxable services pro ’ rebates having regard to

vided or by means of fraud, collusion or any wilful
hItps:maxindiaonIine.comlRC2.fprintCase.php‘?QoPmn)(yZ=MTEONDc5
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misstatement or suppression of facts; or

(iii) operations spread out in multiple locations and it is not practicable to obtain a true and
complete picture of the accounts from the registered premises in the jurisdiction of the
concerned Commissionerate.

21. It is only where one of the above three contingencies exists that the Commissioner may direct the
Assessee to -get his accounts audited either by a Chartered Accountant or a Cost Accountant nominated
by such Commissioner". The extent of the audit and the period for which it should be conducted is also to
be specified by the Commissioner.

22. Although Section 72A of the FA itself does not expressly provide for giving the Assessee a hearing
prior to passing of an order thereunder, the implied necessity for doing so has been explained by the
Supreme Court in Sahara India (Firm) v. Commissioner of Income Tax (supra) in the context of Section
142 (2A) of the Income Tax Act, 1961 which also envisages the Assessee having to get its accounts
audited by a special auditor appointed therein.

23. Under Section 72A (4) of the FA, the Assessee is given a hearing in respect of any material gathered
on the basis of the audit under Section 72A (1). Section 142 (3) of the Income Tax Act, 1961 alsc
contemplates such post-decisional hearing. However the Supreme Court was of the view that such post-
decision hearing is-no substitute for pre-decisional hearing". It emphasised in para 32 of the decision as
under:

"32. The upshot of the entire discussion is that the exercise of power under Section 142(2-A)
of the Act leads to serious civil consequences and, therefore, even in the absence of express
provision for affording an opportunity of pre-decisional hearing to an assessee and in the
absence of any express provision in Section 142(2-A) barring the giving of reasonable
opportunity to an assessee, the requirement of observance of principles of natural justice is to
be read into the said provision. Accordingly, we reiterate the view expressed in Rajesh Kumar
case.”

24. The Court is of the view that Section 72A would also envisage such a pre-decisional hearing which acts
as an additional safeguard against the arbitrary exercise of the power of the Commissioner of Service Tax
to order a special audit. The statutory limitation on the exercise of the powers of the Commissioner to
order a special audit will have to be kept in view while analysing Rule 5A(2) of the ST Rules, as amended.

25. To complete the analysis of the provisions of the FA, notice must also be taken of Section 73 of the FA
which talks of recovery of service tax not levied or paid or short-levied or short-paid or erroneously
refunded. Relevant to the present discussion is the requirement in Section 73 of issuing a show cause
notice (SCN') to the person who is suspected of having not paid or short-paid or having obtained
erroneously a refund of service tax.

26. In the said proceedings it is possible that the Assessee may be required to produce records,
documents, accounts etc. Even here there is no question of the Assessee being asked to produce records
simply on demand without being given an opportunity of explaining the Assessee's version of the case. In
the present case, it is not denied by the Respondents that the Petitioner has been filing ST returns and

paying service tax on that basis regularly. The fact that the Department has sought to itself undertake
audit of the Petitioner's accounts is also not denied.

27. Section 82 of the FA is relevant since it authorises search of the premises. It reads as under:

"82. Power to search premises:-

(1) Where the Joint Commissioner of Central Excise or Additional Commissioner of Central
Excfse or such other Central Excise Officer as may be notified by the Board has reasons to
believe that any documents or books or things, which in his opinion shall be useful for or
relevant to any proceedings under this Chapter, are secreted in any place, he may authorise in

writing any Central Excise Officer to search for and seize or may himself search and seize such
documents or books or things.

(2) The provisions of the Code of Criminal

Procedure, 1973, relating to searches, sh
as may be, apply to searches under this se A y ; Aoty o

ction as they apply to searches under that Code."

28. What is immediately relevant is that the above power to search the

certain limitations. One is the require B B e, e I iy

ment of the officer to record reasons to believe that (i) there are
hnps:Inaxindiaonline.comfRCZ’printCase.php?QoPmanZ=MTEONDc§
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documents or books that have been secreted in a place (ii) such documents or books are useful or
relevant for any proceedings. A third safeguard is that the provisions of the Code of Criminal Procedure,
1973 (Cr PC) pertaining to searches apply in toto to any search in exercise of powers under Section 82 of
the FA. Therefore even the power under Section 82 cannot be said to be totally without guidelines or
restrictions.

Analysis of the amended Rule 5A(2)

29. It is in the above background that a scrutiny is now undertaken of Rule 5A(2) as amended by
Notification No. 23/2014-Service Tax of the Central Government. The amended Rule 5A reads as under:

"Rule 5A. Access to a registered premises.

(1) An officer authorised by the Commissioner in this behalf shall have access to any premises
registered under these rules for the purpose of carrying out any scrutiny, verification and
checks as may be necessary to safeguard the interest of revenue.

(2) Every assessee shall, on demand, make available to the officer authorised under sub-rule
(1) or the audit party deputed by the Commissioner or the Comptroller and Auditor General of
India, or a cost accountant or chartered accountant nominated under section 72 A of the
Finance Act, 1994

(i) the records maintained or prepared by him in terms of sub-rule (2) of rule 5;

(i) the cost audit reports, if any, under Section 148 of the Companies Act, 2013 (18 of 2013);
and

(iii) the income-tax audit report, if any, under Section 44 AB of the Income-tax Act, 1961 (43
of 1961),

for the scrutiny of the officer or the audit party, or the cost accountant or chartered
accountant, within the time limit specified by the said officer or the audit party or the cost
accountant or chartered accountant, as the case maybe."

30. In the first instance it requires to be noticed that there are three distinct types of documents that can
be asked to be made available -on demand" by an Assessee:

(i) the records mentioned in terms of Rule 5(2).
(ii) cost audit reports, if any, under Section 148 of the Companies Act, 2013
(iii) the income tax audit report, if any, under Section 44AB of the Income Tax Act, 1961.

31. Rule 5(2) requires the Assessee to furnish to the Superintendent of Central Excise at the time of filing
of return for the first time or on 31st January 2008 whichever is later a list in duplicate of all the records
prepared or maintained by the Assessee for accounting of transactions, in regard to providing any service
receipt or procurement of anybody's service and payment of such service.

32. Interestingly, Rule 5A(2) does not restrict itself to such records as mentioned in Rule 5(2) but also
required production of cost audit reports under Section 148 of the Companies Act, 2013 and the Income
Tax Audit report under Section 44AB of the Income Tax Act 1961. These documents are not envisaged to

be produced under Rule 5(2) and definitely not under any of the provisions of the FA. This is, therefore,
going far beyond the FA itself.

33. Now turning to the persons who can make a demand for such documents from an Assessee, Rule
5A(2) lists out the following persons:

(i) officer empowered under Rule 5A(1).
(i) the audit party deputed by the Commissioner.
(iii) the CAG (iv) a Cost Accountant (v) a Chartered Accountant.

34. It must straightway be noted that as far as a Cost Accountant or a Chartered Accountant (CA) is
concerned, Mr. Mittal made it clear that the Petitioner would have no objection to producing before a Cost
Accountaqt or a CA the documents of accounts, records etc. but only if such Cost Accountant or CA has
been nominated by the Commissioner for the purpose of special audit under Section 72A of the Act. As fa:

https:maxindiaonline.comIR"t—’fpn'ntCase.php?QoPmanZ=MTEONDc5 10/13
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as an officer of the Department was concerned, he submitted, and rightly, that although under Rule 5A(1)
such officer is authorised by the Commissioner to have access to unregistered premises for the purposes
of carrying out any -scrutiny, verification and checks as may be necessary to safeguard the interests of
the Revenue", such officer can, in terms of Rule 5A(2) simply demand the production of such documents
without any requirement of recording reasons to believe that the production of such document is
necessary. There is also no requirement of such officer having to be authorised to carry out a search under
Section 82 of the FA or an assessment under Section 72 of the FA. If any and every officer is going to be
deputed for that purpose it would result in harassment of the Assessees.

35. Rule 5A(2) envisages that even the CAG can require production of documents from an individual
service tax Assessee 'on demand'. This appears to have no rational basis. As rightly pointed out by Mr
Mittal, the powers and functions of CAG flow from Articles 148 and 149 of the Constitution of India read
with the Comptroller and Auditor-General's (Duties, Powers and Conditions of Service) Act, 1971. This
Court in K. Satyanarayanan v. Union of India (supra) explained that the essential function of the CAG is to
audit the accounts of public sector undertakings. Although in Association of Unified Tele Services Providers
v. Union of India AIR 2014 SC 1984 = 2014-TIOL-49-SC-MISC the Supreme Court has, in the context of
the functioning of telecom companies accepted the plea that their accounts can be subjected to scrutiny
by the CAG, to expect the CAG to undertake an audit of the records of every service tax Assessee would
indeed be extraordinary. Importantly, as far as the telecom service providers are concerned they are
subjected to conditions of their licence which envisage their making available all their accounts for
scrutiny. As far as the service tax Assessees are concerned one would still have to turn to the provisions of
the FA to examine whether this kind of an access to the books of accounts etc. of an Assessee can be
given to the CAG or just about any officer of the Department. With there being no such authorisation
under the FA, the answer has to be in the negative.

Analysis of the CBEC Instructions and Manual

36. The instructicns issued by the CBEC in this regard justify the above apprehension regarding the
indiscriminate usc of the powers under Rule 5A (2) of the ST Rules. The latest instruction is contained in
Circular No. 995/7/2015-CX dated 27th February 2015. It is a very detailed instruction regarding the
norms to be follc ved by the Audit Commissionerates. It sets out the manner in which units would be
selected for audit in a year. Para 5.1 of the said circular states that audit groups would be deployed to
cover the large, m dium and small units and their composition would be of two or three Superintendents
and three to five Inspectors for conducting audit of large assesses/tax payers, two Superintendents for
medium size Asse: ce and one to two for small size Assessees. There is no requirement that any of these
officers should be “uly authorised to carry out an assessment for the purpose of Section 72 of the Act or
adjudication for t'" * purposes under Section 73 of the FA. The entire instruction appears to be without any
reference to the = ~licable provisions in the FA or the Rules.

37. A recent Man. «| has been issued by the CBEC in 2015, in replacement of the earlier Manual of 2011
which was by this ourt in Travelite (India) to not have any statutory force. This 2015 Manual again fails
to acknowledge t t there is no statutory backing for the officers of the Department to themselves

undertake an au of the Assessee's accounts and records. This lacuna pointed out by the Court in
Travelite (India) 11 - not been set right.

Section 94 (2) ( ' of the FA

38. The main pla: - of the defence of the Respondents in the present case to justify the amendment to
Rule 5A(2) is Sc 1 94(2)(k) of the FA introduced by the Finance Act of 2014 with effect from 6th August
2014. Considera reliance is placed on the expression -keeping records and the manner in which such
records shall be v ~d" occurring in the above provision. Although in the circular issued consequent upon
the amendment © ' > CVEC on 10th December 2014 it is asserted by the Department that the expression
'verified' is of i port and would include within its scope audit by the Department officers, the Court is
unable to agree. - expression 'verified' has to be interpreted in the context of what is permissible under
the FA itself. T1c ‘ication of the records can take place by the officers of the Department provided such
ofﬁcgrs are aut! d to undertake an assessment of a return or of adjudication for the purposes of
Section 73 of ! - 'tis not any and every officer of the Department who could be entrusted with the
power tt_:: dem ion of records of an Assessee. Therefore, the Court does not agree with the
submlssmp that ¢ - sion 'verify' is wide enough to permit the audit of the accounts of the Assessee
by any officer « : 1ax Department.

39. There is a

ion b :-‘ween_ auditit_'lg the accounts of an Assessee and verifying the records of an
I ‘unction which has to be carried out by duly qualified persons like a Cost
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'~ cannot possibly be undertaken by any officer of the Service Tax Department.

11/16/2017
Accountant ora ¢

Rule 5A (2) is s the FA

i=-ue of excessive delegation of powers and whether Rule 5A (2) is ultra vires the
s rogards subordinate legislation have been spelt out in Municipal Corporation of
ing and Weaving Mills (supra) as under:

40. This brings u
FA? The basic ru
Delhi v. Birla Cot'

"89. Onar v of the cases the following principles appear to be well-settled:
(i) Under t! ‘utinn the legislature has plenary powers within its allotted field;
(ii) Essent ve function cannot be delegated by the legislature, that is, there can be
no abdicat "“'ve function or authority by complete effacement, or even partially in
respect of . nic or matter entrusted by the Constitution to the legislature;
(iii) Power subsidiary or ancillary legislation may however be entrusted by the
legislature -~ body of its choice, provided there is enunciation of policy, principles, or
standards - re=sly or by implication for the guidance of the delegate in that behalf.
Entrustme without guidance amounts to excessive delegation of legislative
authority;
(iv) Mere to gislate on a particular topic does not confer authority to delegate its
power to | on .t topic to another body. The power conferred upon the legislature on
a topic i< ally entrusted to that body, and it is a necessary intendment of the
constitutio sior which confers that power that it shall not be delegated without laying
down pris olics, standard or guidance to another body unless the Constitution
expresslv 2/= ‘ation; and
(v) the ta» “iors are not exception to these rules.”

41. In Generz! Co manding-in-Chief v. Dr. Subhash Chandra Yadav (supra) the following

principles werc « £

"14.....1t ttlec’ that rules framed under the provisions of a statute form part of the
statute. / ords, rules have statutory force. But before a rule can have the effect of a
statutor ', tvo conditions must be fulfilled, namely, (1) it must conform to the
provision: atut2 under which it is framed; and (2) it must also come within the scope
and pur., rule making power of the authority framing the rule. If either of these two
condition< fille 4, the rule so framed would be void."

42, Tested on . ‘ege’ principles, the Court has no hesitation in concluding that Rule 5A(2) exceeds

the scope of t!
72A of the F,

ns under the FA. This is the result whether Rule 5A(2) is tested vis-a-vis Section
tain. to special audit or Section 72 which pertains to assessment or Section 73

which pertain -aticn or even Section 82 which relates to searches. Under the garb of the rule
making power . ‘al Covernment cannot arrogate to itself powers which were not contemplated to
be given it by he nen. when it enacted the FA. This is an instance of the Executive using the rule
making power o :If powers which are far in excess of what was delegated to it by the Parliament.
Validity of t+ s, ti e manual and the impugned letter
_43. The decic ., n I 2lting & Wire Industries (supra) is relevant in the context of the circulars
issued and t = M rep ired by the CBEC. As pointed out in that decision, a circular or a manual
cannot trave! ey 2 sc pe of the statute itself. It will have no binding effect if it does so. In the
present casc | as 5 S tion 94(2)(k) does not permit the exercise of audit to be undertaken by an
officer of ti'p e “t, L2 attempt in the circular to recognise such powers in the officers of the
Central Excic ice ax Departments is held to be ultra vires the FA and, therefore, legally
unsustainabl
44.' For all o > ressons, the impugned communication dated 30th April 2105 issued to the
Petitioner by s No. ' informing it of the appointment of an audit team to inspect all the records,
books and ac un € 0! icers cannot be sustained in law.
Conclusio:
45. Resultan'' /¢ i
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“A(2) as amended in terms of Notification No. 23/2014-Service Tax dated

t of "he Central Government, to the extent that it authorises the officers of
par' nent, the audit party deputed by a Commissioner or the CAG to seek
documents mentioned therein on demand is ultra vires the FA and,

- down to that extent;

expression 'verify' in Section 94 (2) (k) of the FA cannot be construed as
nts of an Assessee and, therefore, Rule 5A(2) cannot be sustained with

n 94(2)(k) of the FA.

drci'ar No. 181/7/2014-ST dated 10th December 2014 of the Central
ltro vires the FA and strikes it down as such.

:tter dated 30th April 2015 issued by the Commissioner of Service Tax,
addressed to the Petitioner as being unsustainable in law.

he CBEC Circular No. 995/2/2015-CX dated 27th February 2015 on the
cisc and Service Tax Audit norms to be followed by the Audit
and the Central Excise and Service Tax Audit Manual 2015 issued by the

of Audit of the CBEC are ultra vires the FA, do not have any statutory

Ue relied upon by the Respondents to legally justify the audit undertaken
vice Tax Department.

ppication are disposed of in the above terms with no order as to costs.

iue to any mistake/error/omissions.)
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