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ancy certilicate (oc) for the project was obtained in t].e year 2o1o
ring tJ.e subject period all fla ts were sold/booked after occupancy
ate date only ancl not before it. Sale deed is executed for ttre total
lue and 'sale <leed, is registered and appropriate .Stamp Duty, has

been discharged on the same. Service tax was not paid on the amounts
received towards these ,sale deed, since same is sale of ,immovable

propert5z'.

C. Further in some cases construction agreement is executed for theadditional rvorks carried out and amounts received towards thisconslrtrction agreernclts were assessed for service tax under thecategory of fuorks corrr ract' adopting the hxable varue in terms of Rule2,{ of Service tax (determination of value) Rules, 2O06 i.e. on a presumed
value of 4Oo/o of the contract value.

D. The dehiled working of the receipts and the attribution of the saidreceipts was already provided to the Department authorities, identifiedreceipt wise and flat wise. The summary of the same is provided
hereunder:
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Sub: Proceedlngs unde_r 
-OR No.24l2O16 AdJn (ST) (JC) [C.No.rrt/L6/LgSl2O1t sT Grrxl latgd i;.d:;16 is.sueo to M/s paramount

3lJ"T;:;.Ji;-:l:I'."..*'4' n Fi;;;;:;;; Mansion, MG Road,

FACTS OF THE CASE:
A' M/s. Paramount Bu ders, Secunderabad (hereinafter referred to as TheNoticee) is mainly engaged in the sale of residential flats to prospective

buycrs during and after construction.



Description Receipts Non taxable Taxable
Sum of towards sa.le decd 38,85,000 38,85,000

m of towards agreement ofSu
construction

other taxableSum of towards
IECEI tS 11,985

I 1,985Sum of VAT,
S etcstration

towards
4,27,650

TotaI 43,18,635 43,06,650 11,985

E. Accordingly, the l,alue of taxable
Rs. 11,985/- i.e. Rs.4,794,/- and the
constituted Rs.5g31_

service t€uE amounted

constituted 4Oo/o of
tax thereon @ 12.360/0

It was also explained that the actual payment of
to Rs. NILL the tax required to be paid is Rs.593/-.

services

service

G.

F. The above facts of receiving OC and flats booked after OC was correctlytaken by SCN vide para 4 but proposed to demand service tax on theflats booked after OC clate.

a. Vide para 3 of SCN dated 24.06.2070 and para 2 of the Order
adjudicating the said SCN

b. Vide para 3 of Seconcl SCN dated 23.04.2011
c. Vide para 2 of rhird SCN dated 24.04.2012
d. Vide para 2 of iburth SCN dated O2.12.2Ot3
e. Vide para 2 of frfth SCN dated lg.Og.2ol4

In all t}le above SCN,s, there is error in as much including t.I.e value ofsale deeds within the ambit taxable value while alteging service tax isliable only after execution of sale deed i.e. on construction agreements.
H. The present status of SCN,s as referred above is as follows:

,)

were issued covering the period upto March
that " seruices rendered bu tlzenz after execution

under "utorks contract seruice".



Period SCN Amount StatusSep 06
to Dec
o9

H RO 78PQ 2 10 0 nAdj
datST) e 2d 4 o6 1 o

s. r 1,80,439l-R tay granted bv
ESTAT vide

18.04.201

S
C

2

orderstay
dated

Jan iO
to Dec
10

OR No.6Ol2
(ADC), dated

11-Adjn (sT)
3.o4.20t7

0
a

Rs.4,46,4O3/ - before

Ban ore

Pending
CESTA?,

OR No.
(ADC) date

2Ot2 Adjn
.o4.2012

s4/
d24

Rs.46,81,8S0/-

B ore

Pending
CESTAT,

Jan 11
to Dec
l1
Jan 72
to .lun
12

C.No.IVl t6
ST-Gr.X

/16/ 195/2O11. Rs. 2,92,477 /-

OR No.1o8/
(JC) dated I

2074
9.O9.2

Adjn (Sr)
014

s.5,2O,a92 /-K

J

I

July
2012
to
March
2074

The liability for tJle i6p11gned period and
summarized in the below mentioned table

Now the present SCN was also issued with similar error of quantifying
the proposed demand of service tax in as much treating the sale deedvalues & other taxes as taxable value of services (annexure to SCN) whilealleging that service rendered after execution of sale deed alone liable forservice tax (para 2 of SCI{).

the details of the payments is
for ready reference:
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Particulars
Amount

Gross Receipts
43,18,635Less: Deductions

Sale Deed Value
38,85,000

4,21,650

11,985

VAT, Registration
stamp duty and
taxable receipts

Abatement @40%

Taxable amount

charges,
other non

4,794Servlce Tax 21 36 /o@
593

0
ActuaJly paid

Net Demand
593

No.
(ADC)

before

Pending
Adjudication

(Rs.)



Submissions:

I

recelve towa said flats slnced rds same 'sale of im vable1S mo

2. Without prejudice to the foregoing, Noticee submits that the subject
show cause notice in para 5 extracted tJ:e provisions of section 73(lA)
01'the Finance Act, i994 and in para 6 mentions that the grounds as
explained in the shou, cause notice issued for the earlier period is alsoapplicable for the present case. Hence, this statement of
demand/show cause notice is issued in terms of section 73(1A) of
Finance Act, 1994, for the period April 2014 to March 2o15. For this,
Noticee submits that section 73(1A) of the Finance Act, 1994 reads as
follows.

"(1A) Notluith'standing anything antained. in sub-section (1) (except the period.
of eighteen montlc o1" seruing the notice for recouery of seruice tax), the
Central Excise Offi.cer mag serue, subsequent to any nottce or notices
serued under ttnt sub-section, a statement, cont,.lnt'rg the d.eta sof servlce tax not leoted or pald. or short levied. or short pald orerroneously refund.ed lor the subsequent period, on th.e person
chargeabre to set u-ice tox, then, seruice of such statement shalr be
deemed to be seruice of notice on such person, subJect to the
conditlon that thc grounds relied upon for the subsequent perlod,
are same a,s are nrcqtloned in the earller notices,,,

3. Noticee submits ttrat from the analysis of provisions of section 73(lA),it is clear that to issue show cause notice / statement under this
4

Noticee

period,
submits that as stated in background facts, during the subject

and requlred to be dropped.



soction, tl:e grounds relied upon for the subsequent period should besanre in all as mentioned in the previous .roti""". Further, the subjectshow cause notice has not mendoned which earlier show cause noticeit has referred i.e. show cause notice issued under the old service taxlarv. However, present show cause notice is issued for the period April2OI4 to March 2015 i.e. under new service tax law where there is asubstantial changes in tJre provisions of service tax from positive listbased taxation to negative list based taxation, thereby exempdon andabatement has also undr
the ord period are ,., ",;:'l;;#,-j":;"J*':"::::]::i#follon ing substantial changes.
a. Taxable service list provided under section 65(105) of the FinanceAct, 1994 ceases to effect w.e.f. O!_OZ_2O12.
b. Section 65,{ pertaining to classification of service ceases to effect.c. There is no concept of classification of serwice.
d, Definition of serwice introduce<l under section 65E}(44) where lt

c ontalns certaln exclus{ons,
e. Negative list introduced in section 66D ofthe Finance Act, 1994.1'. Concept of bundled service introduced in section 66F.g. New definition of works contract has been

section 65El(90) of the Finance Act, 1994.
h. Mega exemption notification provided under

25 /2OI2-ST dated 20.06.2012, which is availa
classification of service. (earlier exemption
classification of service)

introduced under

Notification No.

ble irrespective of
was subject to

J

New Valuation Rule provided vide Rule 24 of The Service Tax(Determination of Value) Rules, 20O6 vide Notificatio n 24 /2O12_STclated 20.06.2O12 for determination of tax liability in case of workscontract service-

Abatement for various services issued under notification no26 /2O12-ST dated 20.06.2012 is issues based on the nature ofthe service irrespecti're of its classification (earlier abatement wassubject to classif;ca+jon of service)



4 Noticee submits that from the above
substantial changes in the service

it is clear that there is a
tax law w.e.f. OI-OZ-2012.

5

Accordingly, the allegations made in the previous show cause notice
for the period upto 31.o3.2012 are not applicabre and not relevant forthe period from Ol.OZ.2Ol2 onwards. As the subject show cause
notice has considered various irrelevant and non_applicable grounds
provisions of section 73(fA) is not applicable to the present case,
which needs to be dropped.

Once SCN raises allegation/demand based on inapplicable provisions
then such allegation/demand cannot sustain. In this regard reliance
is placed on Maharashtra Industrial Development Corporation Vs
ccE, Nasik 2oL4 (36, s.T.R. r29r (Tri. - Mumbai) wherein it was herd
that "With regard to the show cause notice in Appeal No. ST/ g5267/ 14
ttte Jind that the period. inuolued. is 1-1O_2Oi l to 3O_9_2Oi2. In the said.
case, the demand is for tuo peiod.s - one from 1-10-2or 1 to 30-6_2012
and the second is from 1_Z_2012 to 3O_9-2012 when the d tive llst
came lnto effect but the shout cause notlce has beea issued. on
the basls nition o emen Ma ce and R tr
service has stood prior to 1-7-2012. Therefore, cts post- 7 -7-2012
the roudslons are not exlstl there ore the demand.s r the
eriod ost-1-7-207 2 qre notma intainablen

6. Noticee submits that as the subject SCN is issued without any

of of taxability,

gard to Noticee

allegations, the same has not proved the burden of pro
which is essential under new serrrice tax law. In this re
wishes to rely on tJle following decisions.
tr. United Telecom Ltd. Vs CST 2OO8 (9) S.T.R 155 (Tri_Bang)
b. Jetlite (India) Ltd. Vs CCE 2ott (211S.T.R 119 (Tri_Del)

In light of the above judgments where the Department alleges that the
service is taxable, t.I.e burden lies upon the Department to establish
the taxability. In the present case, the department failed to discharge
the burden as no evidence was placed on record to establish that the
scrvice is taxable. On the basis of the same, Noticee submits that

6



sllbject show cause

dropped.
notice is not sustainable and requires to be

Noticee submits that undoubtedly they are discharging service tax on
construction agreements thereby paying service tax on activity as
proposed by impugned SCN read with earlier SCN,s. SCN included the
value of sale deeds only at the time of quantifying the demand. As
seen from the operative part of SCN, it is clear that it is only sole
allegation of SCN (para 2) that construction agreements are subject to
service tax under the category of "works contract,, no allegation has
been raised to demand service tax on the sale deed value.

Ho\\,ever, on going through the annexure to the SCN, it can be
observed that though the allegation is to demand service tax on
construction agreements, the quantification is based on gross
amounts mentioned above for all the activities including amounts
rcccived towards the .sale deeds".

9. It is therefore apparent that the SCN represents an error in
quantihcation of t]le Cemand. It may be noted that the Noticee have

8

regularly and diligently discharged Service
"construction agreements". The above is
comparative chart provided below:

Tax on the value of
explained through a

Particrrlars As per
Noticee

As per
scN

43,18,635 43,18,635

Sale Decd Value

Gross Receipts

Less Deductions

VAT tioIte trS a n ch S tamS udarge p ty
dan tho rc olt n taxa ebl reCC Spt

4,21,650

Taxable amount 1 1,985 38,96,985

4,794 15,58,794
Abatemer-rt (r1) 40%

Servicc Tax @ 12.36% s93 1,92,667
Actuallr, Paid 0 0

s93 1,92,667
Balancc Demand

38,8s,000

4,27,650



10. The N.ticee submit that once tl,e apparent error in calculation istaken to its logical conclusion, the entire demand f,ails and therefore
there is no cause of any grievance by the department on this ground.

11. Since SCN read with earlier SCNt agree on the principle that servicetax cannot be demanded on the value attributable to sale deeds, the
Noticee is not making detailed grounds on the legal merits of the saidclaim and would like to submit the foilowing broad lines of arguments:
a. In all cases, the "sale deed" is entered into after tJre completion ofthe building and therefore the demand cannot be justified under

the said entries.
b' Till the stage of entering into a "sale deed,,, the transaction isesscntially one of sale of immovable property and therefore

excluded from the purview of Service Tax.
c. In any case, the deeming fiction for construction services prior tocornpletion cannot be classifred under works contract services

sir-rce doing the same would render Section 66E(b) of Finance Act,
1994 & Notification 26/2OL2 S? dated 20.06.2012 redundant.

d. If at all a view is taken that ttre value of "sale deed, is liable to
sen.ice tzux, the benefrt of the above notification should be granted
after reclassification of the service.

The Appellants also reserve their right to make additional arguments
as felt ,ecessary on t]ris aspect of service tax on value of "sale deeds,if it is ultimately held that this aspect could be taken up without arlallegation in the SCN.

12.

13. Similar to the claim for exclusion of sale deed
attributable to stamp duty, electricity etc., need to
subrnitted that once the above deductions are allo
'"voulcl be reduced to NIL

value, the value

be reduced. It is
wed, the demand

8



InterestandDenalties
t4.

15.

16.

17.

pr0noLt ncements-

withor:t prejudice to the foregoing, noticee submits that when servicetax itself is not payable, the question of interest does not arise. Noticeefurther submits that it is a natural corollary that when the principal isnot payable there can be no question of paying any interest as held bytl're Supreme Court in prathiba processors Vs. UOI, 1996 (gg) ELT 12
(SC).

Without prejudice to the foregoing, Noticee submits that penatt5z isproposed under section TZ. However, the subject show cause notice
has not provided any reasons as to why how penalty is applicable
uncler section ZZ of the Finance Act, 1994. Further, the Noticee isalread't'registered under service tax under works contract service andfiling returns regularly to the department. Accordingly, penalprovisions mentioned under section 77 is not applicable for thepresent case. As the subject show cause notice has not considered
thcse essential aspects, the proposition of levying penalty under
section 77 is not sustainable and requires to be dropped. reliance isplaccd on M/s Creative Hotels pvt. Ltd. Vs CCE, Mumbai (2OOZ) (61S.T.R (Tri-Mumbai) and M/s Jewel Hotels Art Limited Vs CCE,
Mumbai-1 (2OOZ) (6lS.T.R 240 (Tri_ Mumbai)

The Noticee submits that imposition of penaler cannot be merely anautomadc consequence of failure to pay duty hence the proposal ofthe show cause notice imposing the penalty requires to be set aside.

The Noticee submits that they are under bonafide belief that theamounts received towards sale deeds are not subjected to service tax.It scttred position of the law that if the Noticee is under bonafide beriefas regards to non taxability imposition of the penalties are notwarranted. In this regards wishes to rely on the following judicial

z CCE-II Vs Nita Textiles & Industries 2Ol3 (2gS) E.L.T 199 (Guj)> CCE, Bangalore_Il Vs ITC Limited 2OtO (2SZl E.L.T 514 (Kar)

9



Larsen & Toubro Ltd Vs
{s.c) 

ccE'' Pune-ll 2ooz (zrt) E'L'T s13

Centre For Development Of Advanced Computing Vs CCE, pune
2oo2 (t4t) E.L.r 6 (S.c).

Benefit undef sec 80
18' Noticee submits that there is bona fide litigation is going on and issuewas also debatabre which itself can be considered as reasonable causefor failure to pay service tax. Accordingly waiver of penalty undersection can be made. In this regard reliance is placed on C.C.E., &Cus,, Daman v, pSL Corroslon Control Servlces Ltd. 2DiIl l2gls.T,R. 116 (cuJ.)

19. Noticee submits that as explained in above pa
scr'icc tax on bonafide belief rhat 

""_" ru""tl1'f ;'r"T ;:t#:tl:view ol
a. Exclusion part of service definition given under section 65E}(44)of Finance Act, 1994 in as much specifically excluding the saleol immovable property from lely of service tax.

b Activity performed tilr the execution of sare deed is in the natureoi self service and not liable for service tax.

6. Activity of construcion undertaken by the developer would bervorks contract onry from tre stage the developer enters into acontract with the flat purchaser and not prior to that.

Earlier SCN,s demanding service
construction agreement.

20. The Noticee submits that they have eshblished
for thc non_payment of service tax. Since the
reasonable cause for the nonpayment of the

d
tax on the value of

the reasonabte cause
Noticee explained the

service tax penaltyrmposrrion of the penalty is not sustainable.

10

In this regard we wish to



21.

grouncls.

rely ou Commissioner of Service Tax, Bangalore Vs Motor World 2012
(27) S.1'.R 225 (Karl.

Noticee craves leave to alter, add to and/or amend the aforesaid

Noticcc wishes to be heard in person before passing any order in this
regard.

For M/s Paramount builders,

Authorized Signatory

11



Executed this on l6tlr day of May 2016 at Hyderabad Signature
I the undersigned partner of.M/s Hiregange& Associates, Chartered Accountants, doherebr dectare that the sala'|r/.s H;.;s;;;;;";;;ilt"" t" 

" registered firm ofChartcred Accountants and all its ;#;;1;;;;;;red Accountants hotdingcertifi<:ate o1' practice and duly. qualiiied 1. *p.""."i1"' aErove proceedings underSectio. 35Q ot the Centra.l Excisis.Rct, f Sai. i.;;;, ihe above said appointmenton behatf oi M/s Hiregange& Associates. Th. fi._;li;.;sent through any one ormore of its partners or staff members who are q""rirr.i'tJr"present before the aboveauthorities.
Dated:16.05.2016
Address ,Q1s344jg9: For Hiregange & AssociatesHiregange & Assoclate s, Chartered AccountantsChartered Accourtatrts,(Basheer Villa', H.No. a-2-26A1Ll t6lB,
2nd Floor, Sriniketan Colony,
Road No 3, Banjara Hills, Sudhir V SHvd erabad-5OOOO34 Partner (M.No.2t9t()9)I emplo.r ee7'trssociate of M/s Hiregange & Associates duly qualified to represent inroceedings in terms of the relevant law, also accept the above saidauthorization and a intment
above p

Sl. No

I

2

Name

Shilpi Jain

Venkata Prasad p

Qualification Membership No.

CA 22L821

CA 236558

l2

SigEature


