
.Do{,r"- t'f

BpFORn THp AppTTTONAL COMMISSIONEB. oE CVI].!Q!!4-S,-CENTRAL
EXCISb & SITR\rICD TAX. IIYDERABAD II COMMI qQlONDRATE,

L.B. STADIUM ROAD. RASHEEBNAqIII
HYD 500 ()04

3 n JUL ?t}ro

We are authorized to represent M/s Paramount Builders, 5-4-187/3 & 4' II
Floor, MG Road, Secunderabad - 5oo 0O3 (hereinafter referred to es t'{oticeel

vide their authorization letter enclosed along with this reply.

FACAS OF THE CASE:

1. Noticee is a partnership firm engaged irr the business of construction of

residential units. Noticee had undertaken a venturc by name Paramount

Residency wherein 122 apartments were constructed and sold. Noticec

had obtained service tax registration and made paynlents of sarvice tax

for the receipts p€rtaining to the period Scptember 2006 to December

2008.

2. In respect of the 122 apartrnenta constructed antl s':ld two agroementa

were entered into by the noticee, one for sale of the land and the other for

' construction of the semi finished house in addltlon to the initial

document Agreement to sell.

3. initialty, upto December 20O8, when amounts were received by the

noticee and eventhough there was a dor:bt and lot. of confusion on the

' applicability of service tax the noticee paid servicc tax in respect of the

receipts of construction agreement. Later, on the issue of the clarification

Sub: Proceeding under SCN O.R. No. 87/2O1O-ST (HQST No. 55/09 - AE
wl dated 24.0,6.2o1o lssued to M/a Paramount BuUders' Secundorabad.
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vide the circular No. lOBlO2l2OOg dated 29'Ol 2oO9 by the dePartrhent

the customers of ttre noticee, stoPped paying the service tax and

accordingly noticee was forced to stop collecting antl discharging iervlce

tax liability on the amounts collected in resPect of the cqnstruction

agreement as tJrey were of the bonafide belief that they were excluded

vicle the personal use clause in the dehnition of resl(tentlal colnplex'

4. Investigation was taken up by the deFartment and summons dated

13.O1.2O1O w€re done for the submiesion of relevant

records/ documents/ information for which the noticeo had oxtehded full

cooperation.

5. Subseqrrently, the Additlonal Commissioner has issr:ed a show cause

notice dated 24.06.2010 to the noticee to show cause as to why:

a- An amount of Rs. 6,86,791 which was paid excess in

construction of residential complox servlce should not be

apPropriated towards the liability under works contract

service.

b. The Remaining amount of Rs' 11,80,439/- payable towards

. Service Tax, Education Ceas and Secondary and fligher

education cess which *"" 
"ho* 

paid under works contract

service should not be demanded undcr soctionT3(l) of the

Finance Act,1994 (hereinafter rcferre(l t(' aB thc Act) for t]te

period January 2OO9 to December 2OO9;
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c. Interest on the above should not be demanderl undor section

75 of the Act;

d. Penalty under sections 76of the 'Act should not be demanded

from them'

e. Penalty under sections 77 of the Ar;t should not be

demanded from them'

f. Penalty under sections 78 of the Act should not be

demandcd from them'

IE as aucb ag:

a. Whother ttre notlcee is liable to service tax in resper:t of the amounts

b. Whethdr the same service can be classilied irnder tq'o different heads

of service just because ttre period oI provlsion of scwicee is different?

c. Whother the noticee had intended to evade the payment of duty?

d. Whether PenaltY under

simultaneousM

section 76 ancl 7A be itnPosed

Submlssions:

recelvcd during the above Period?

'\Y tn reply to the above propositiona -

1. tn BCN yo' i'"" raised an amount of R8' 11'aO'4119/- but as P€r oLrr

' calculation our liability to pay the service tax is about Rs- 5'27'8OO/-

only dtlrin January 2OOq to Dccember 2OO9'
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2. Without prejudice to the foregoing.No ticee submits that the scl\i is not

clear as to, the chargeability as it specifies the servlc€s provlded by

Noticee fall under ,construction of Residential clomplex" for certain

period and under "Works Contract Service" without being any change in

the scope of contract' The Special Bench of Tribunal r:onslsttng of three

membersincaseofCrysticResins(lndia)Pvt.Ltd.,vscCE,1985(o19)

ELT 0285 Tri -Del has made the following observations on uncertaiirty lrr

the SCN and said the SCN is not valid'

"If show oau3e notice ls not properly worded lnasmuch as lt

doeE i..ot dlsclose esacntlal Paltlculera of the aharge any actlon

based upon lt should ba held to be null and vold'"

"The utmoat accuracy and ce*alnt5r rnust be tho alE of B

aotlce of this &lnd' ar'l not a ahot ln thc dark """"""

3. Since the SCN in the instant case has not set out clearly under which

caEgory of services the. activity is taxable' the sarle is not srrgtalnable

under the law and proceedings under the same requires to be dropped'

4. Noticee also submits t}.at the SCN has been issued without considering

the factual position and the relevant provisions and llence should be set

aside.
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5. The facts in respect of the project under question are t,.rr.t the noticee has

constructed flats and the Eansaction with the customer was in two folds

cl Noticee sold the undivided share of land along with the semr-

constructed residential unit to the custbmer'

b. Subsequently the customer/owner of the land along with the semi-

huilt uP unit gets the construction done by the noticee'

6. ln respect of the first fold there is no congtruction servlce Provided by the

noticee to their customer as there is no distinct service provider and

receiver' Therefore ttrero is no seryice tax orr l:he aame' This is not

disPuted bY the dePartment as well;

7. In respect of the second fold of the transaction thert: was alwaye a doubt

regarding the appticability of sewice tax as the definitJon of tesidential

complex mentioned in section 65(91o) states that where such a complcx

. is for personal use ttren no service tax is payable. The definition.is

as under:

extracted below:

(ii) 4 caflmo area; and

"resid,ential cofiplexo means ang amplex comprbins of-

(i) o buildiq or buildings' hauing more than tuselue residential unlls;
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(iii) ong one or more of facitittes or setl)ices such as park' lifi' parkbtg

space, communilg hall' common water supptg or eflluent treatment sustdm'

located T[ithin a premises and tl1e laaout of such premises is opproued bg

an rruthontg undet irn1 lau) Ior the time being in Jarce' but does not include

a complex ttshich is con'structeil bg a person directly engaging ang olher

person for designing or planfling oI the lrr4out' cLnd the constnrction of such

omplex is inten-d'ed fot personal {se da tesldence bg such person'

Dxpla:n.rtio:.'-'-For th'e remouol of (toubts' ft is fercba dedared that

for tle WrPoses of this dausa-

(a) opersonot use' includes.penailting the complex for use as residene bA

another person on rent or :u,rthaut @nsidera'tton;

(b) *residentiar unit, meons o singre rwuse or o singre aparfinent inbnded

for use as a Pldce of residena,;

8. '$/ithout prejudice to the forogoing noticee submits that although thefe

was no liability the entire amount of service taj'i was paid out of doubt

and the s€une was clearly clarified' in the recent cirpular no'

1O8/O2/2O09 -ST dated 29 'o2'2o}g ' T'his was also clarllled ln two othel

circulars as under :

a. F. No. B1/6/2005-TRU' dated 27-7-2Oo5

b. F. No. 332/35/2O06-TRu', dated 1-8-2006

Therefore the tire amount of service tax is eligible fr>r refund'

lJ,a
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I Noticee s-ubmits that non-taxability of the construction provided for an

individual customer intended for his personal was clarified by TRU vide

its letter dated F. No. B1/6/20O5-TRU, dated 2"t-7 -2OO5 (mentioned

above) during the introduction of the levy, therefore the service tax is no[

payable on such consideration from abinito'

Relovant Extract

"13.4 Houeuer, residential comptex hauing only 72 or less rcsidentlal units

urould not be taxable. Slmllady, resldentlal comPlex co'lstntcted W

dn lftdtoldu(,t, uthlc,- ts Tntendeit for pe.lson.ll t(le ds resldence oL'rd'

ls constructed bg dlrectlg aaalllng serulces o.f a corrs,tructTorr

serulce prould.er, {s ctso not cooered under the scope oJ the sentlce

tax .l,nd not tdxable"

10. Noticee further submits that the board in between had clarifled iri an

indicative manner that the personal use of a residential complex is not

liable for service tax in the Circular F' No' 332/35i 2OO6-TRU (mentioned

above), dated 1-8-2006.

Commercial comPlex does not fall

.].,ithi,1 the scope of .residential

cotnple>: inlendecl for Persoial

use". Flence, serulEe Prduided

\t\
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for constnrction of

complex is lautable tO se ce

tdx.

11. Board Circular No' 1o8/2/2OO9-s'T" dated 2g"1-2OOg states that the

construction for personal use of the customer falls rtlthin the ambit of

exclusion Portion of the delinition of the "residential complet' ae de{ined

u/s 65(914) ol the Finance Act' 1994 and accordingly no serviae tax ls

payable on such transaction'

Relevant extract

n,..Furthet'tltheultl,tldteou)nerentefsl'ltoo'co,;t'rd;ctfol,

constrtctlon of d resldentlal complex U,lth 4

v
"r

for Puttitlg it on rent

or sale?

himselfcomplex for

TRU, dated 27-7-2OO5, that

resitlential cnmPlex

constn)cted bA an indiuiduaL

intended for Personal use as

residence cnd a,nstrucled bA

directlg a:rz.iling seruiizs of a

. constructiort seruice Provider'

is not liablet to serlice t(lx'

/6/ zQos-F. lVo. BlClaifred uid <t

on indiuidual house

or o bungalout meant

for residence of an

indiuidtat fall in

puruieut of serttice

tax, Is so, uthose

responsibilifu is there

for PaAmerlt?
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\



protnoter/bullder/deueloPer' tDho hirnsef Prouldes sentlce of deslgn,

plornnlng and constrltctloni d;nd qJter such const/uctlon the

ultl.rndte owner recelaes such propertg lor hb personal uset then

such qctloltg ruould not be sublected to serulce tdx, beao,uae thls

aclse utortld fall uader the excluslon proaided ln the detlnltlon ol

' re sldentlo.l c6mPlex' -.. "

12. Notioee submits that with the abovg exclusion, no service tax is

payable at alt for the consideration pertaining to cr:nstruction service

provided for its customer and accordingly the SCN is roid abinitio'

13. Furthor the notice has bought a new theory th{rt the exemption for

personal usc as stated in the definition would be evailable only if the

entire complex is fot personat use of OND person' Ttre noticee wisheB to

state that while interpreting the law no words sl-rould be added of

deleted. The }aw should be read as it is in its entirety' Thc relevant Part

of the circular is as under

'..,Fvrther, if the ultimate ou)ner enters into a conhact for constntction of a

resi(lential complex with a promoter/ buitder/ deueloper, tttho himself

prouides serttice of design, planning and construcliory and afier sl.tch

construction the ultimate ou)ner receiues suir. ProPedy lor his Personal

use, then such activitg uould not be subjected to sen)ixe tax, because this

\\\tf



crrse urould.fall under tle excfusion prouided in tle defnition of

' residential amplex'...'

14. The noticee wishes to highlight that neither in t]:e dr:finition nor in the

clarification, there is any mention or u*risper that the entire complex

shor-rld be used by one persdn for his or her residenr:e to be eligible fof

the exemptioir. The exemption would be available i[ the sole condition is

satished i-e. personal use. And such personal use, elther by ono person

or multiple person is irrelevant.

15. The noticee submits the preamble of the referred circular for

understanding what issue exactly the board wanted to clariS' The

relevant part of the said circular (para 1) is extractr:d hereunder for ready

re[erence.

".,.,Doubts have arisen regardirq ttu applicabilitg oJ' seruice tdc in a case

where deueloper/builder/ promoter enters into an ogreement, lul/ltll the

ultimate ou-tner for selllng 4 dwetllng urtlt l^ d. rasldentlal cory)lex at

dnA stdge of constnrction (or even prior to thc.l) and who mokes

construction linlced payment',.' (Para 1)

15. The noticee submit that from the above extract, it ls clear that the

subject matter of the referred circr:lar is to clarify the taxabitity in

f dwelling unit in a residential complex by a devolopef.transaction

\rY ..
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Ttrerefore the clarification aims at clariffing eiemption of residential unit

and not the residential complex as alleged in the notir:e'

17. Thc noticee submits that it is imPortant to consider what argument8 are

considered by board for providing this clarihcation' 'l'he relevant part as

applicable in the context has been extracted as undcr for ready reference'

*.-.!t h(|s also been orqted tllrlt euen iJ it is taken that seruice is prouded

tothecltstomer,.-'slngleresld'entlalunttbough.tbgthelndluldud;l

custoflier utould not falt in the definition of 'residential amplex' as

d.efined for the purposes of leug of service t@c and hence construdion of.it

uould not dttract seruice tax" '" (Para 2)

18. The noticee submits that the argument is in context r:f single residential

unit bought by the individual customer and not the transaction of

residential complex. The clarifrcation has been provided based on the

ixamination of the above argument among others'

19. The noticee submits the final clarification was prnvided by the board

based on the preamble and the arguments' The nllrlvant Portion of the

. circular is Providid here under for the ready reference'

o,..T,lematterhasbeenexamined.bgtheBoartT'Generalfu,theinitial

frgreement betueen the promoters/builders/ developers ond tle 1tltimate

ou)fter ls tn he ndture of 'agreement to sell'' Strch o case, as per the

T

.a

(
\ q

I



prot)isions of tlw Tmnsfer of Property Ad' does not bg 
't&elf 

create anA

lnterestinorchargeonsuchprowrta.T?epropedltfematnslnderthe

ownership. of the seller (in the in-storlt case' t?E

promoters/ builders/ d'euelopers)' tt is ontv afier the completion of the

construction and fufi pa:gment of the dgreed sum th(rt o sale deed is

exeanted and onlg then the outnership of the propertg ttrets translbrred to

the ultimate oulner. Therefore, ang seruice provided bg such sellei itt

anrtection u)ith the aunstruction of residential complex litl the exeantbn of

suchsaledeedtllouldbeinthenatureof,self-seruice'an,drnn.sequently

tDould not rrttr.rd setuice tax" F\rther' if lhe ultimate outner entere into a

contract for co,rstrltctlon oJ a resldentloll comPlex lDith d

promoter/ bui&er/ deueloper, who himself prouides seruice of design"

plannirtg and construction; and' alter such anstruction the ultl'nate own'er

receiues such ptopertg for his personal use' th'en su(,l actiuilg uould not

be subiecteil to seruice tax, becduse this case t,/outd frltt 'under the

exclusion prouided in the definition of 'residential cnmplex'' Howeuer' in

both these situations, if senties of ang person like cc'nlractor' designer or

a simildr setui?E prouider are receiued'' then sttch a person roouW be liable

to pag seruice tax . ." (Para 3)

2o.ThenoticeeSubmitsthattheclarificationprovidedaboveisthatinthe

under mentioned two scenario service tai is not payrrble'

T {r
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c. For service Provided until the sale deed has been executed to the

ultimate owner.

b. For service provided by entering into constructlon agreement wittt

such ultimate owner, who receives the constnrcted flat for his

personai usc.

2l.Thenoticeesubmitsthatitisexactlytltcfactsintheircase.Thefirst

clarification pertains to consideration received for construction in the

sale deed portion. Ttre secoad clarilication pcrtains to oonstructlon in the

construction agreement portion' Therefore thls clariflcation ls appllcable

to them ibid.

22. The impugned notice has very na[owly ' interpretcd by the departrnent

without much application of mind and has conchrded that if the entire

complex is put to personal use by a single peraon' then it is orcluded'

The circular or tl.e definition does not give any nleaning as tb personal

use by a single person' In fact it is very clear that the very reason. for

issuance of the circular is to clarify the. applicability of residential unit

and not the residential comPlex'

2i. Where an exemption is granted' the same cannot be denied on

unreasonable grounds and iltogical interpretatiotr ae above' 1'1 the

delinition 'complex which is constructed bA a Peraon directlg engaglng

t'l
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rrnA other person for designing or planning of tte laVout' and ttw

constnrction of such complex is intended for perso,rrrr'l v,se as residdnce bg

suchperson.,sincethereferenceis,constructedb3aperson'int|re

deflnition, it cannot be interpreted as "complex which ls constructed by

oNE p€rson....." similar the reference "personal use as rosidence by

auoh person' also cannot be interpretcd as "pcroonal use by ONE

poraotrs' Such interpretation would be totally against the principles of

interPretation of law and also highly illogical'

24. The noticee submits that the entire amount of servict' tax paid is eligible

for retund. Further noticee submits that when the levy does not exist'

then payment of penalty does not arise and hence the SCN has to be sct

aside.

25. Without Prejudice

use.

I

to the foregoing, noticee further submits that

Honorable cEsTAT, Bangalore, has gragted the Stay in the case of M/s

ClassicPromotersandDevelopers,M/sClassicPropertiesv/sCCE

Mangal.ore 2OO9-TIOI-1106-CESTAT-Bang relying on the Circular No'

1O8/O2/20o9-ST dated 29'O1'2O09, therefore the impugned notice is not

inorder.AlsoincaseofMohtishamComplexesPvt.Ltd.vsCommr.ofC.

Ex., Mangalore 2oo9 (016) STR 0448 Tri'-Bang' ; while remanding the

casetotheoriginalad'judicatingaut}rority,itwasclearlyheldthatthe

resldential complex was not taxable, since the samc ls for the personal

B



26. Based on ttre above the noticee was of the bonatido belief ttrat service

.taxwasnotpayableandstoppedcollectingandmalringpayment.Hence

whereservicetaxiSitsclfnotpayablethenthequestionofnonpayment

raised by the SCN is not correct and the entire SCN tras to be set aside

based on these grounds only'

27. without prejudice to the foregoing notjcee submits that the SCN

states that in resPect of the construction agreemen[ sel'vicea are provided

by the noticee and there eists aervice provider antl receiver relationshlp

between them and hence it invariably attracts service tax'

28. Noticee wis}. to submit here that for any activity to b-e a taxable

service few conditions mentioned below have to be satiefied:

a. There must be a defined service provider

b. There must be a defined service receiver

c. The activity under question should be a definerl activit5r

d. During the period that is under question the levy must be ln

existence.

All these conditions have to be fuliilled simr.rltaleously and

cumulativelY.

T

\\\4



29. In ttre instant case the condition t'is not fulfilled as the complex

that is constructed falls under the exclusion Portion of the tesidential

complex definition gnd for other reasong already mcntloned above' Hence

even if otl:er 3 conditions are satisfied it does not mean that the 'activity

is a taxable sewice' Hence the SCN should be set aside'

30. Further the noticee submits that in the Finanr:e Bill 2010 there

wasanexplanationaddedtothesection6s(ro5)(zzzh}oftheActwhere

the taxable service construction of residential conrplr:x is defined' This

wasthefirsttimethedeemingfictionofttteselviceprovldedbythe

Builder was bought into the tax net (prior to this onty contractors were

taxable) In this respect, in tJ:e clarification issued by the TRU vide D'O'F'

No.334/ 1/ 20 IO-TRU dated 26'c,2'20L0 it was atat€d that ln order to

tax treatrncnt among different I)ractices, the said

inserted. The circular also <darifies that by this

explanation the scope has been enhanced' This gives the conclusion of

the same being prospective and also clarifies that the transaction

between ttre builder and buyer of the flat is not taxable until the assent

was given to the Bill. Hence this shows that the transaction in question

is not liable to servicc tax for the period gf SCN '

31. Without prejudice to the foregoing noticee submits that if the

transaction is considered as taxable and there is service tax liabillty then

bring paritY in

explanation was
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the floticee would be eligible for CENVAT credit on the inPut services and

capital goods used and hence the liability shall be reduced to that extent'

The SCN ha$ not considered this and has demanded the entire service

tax

Curlt tax bBlcttt

32. Without prejudice to the foregoing, assumitrg but not admltting

ttrat the service tax is payable as per the SCN, Noticee submits that they

havenotcollectedtheservicetgxamountbeingdernandedintheSubject

SCN, Thelefore tlxe amount received shoulil be considered as cum-tex in

terms of Explanation to Section 67 of thc Finance Act, 1994 and the

service tax has to be re-computed giving tlre noticce the benelit of cum-

tax

INTEREST

33. Without prejuclice to the foregoing noticie sublnits that whon service

tax itself is not payable, the question of interest arld Penalty does not

anse.

34. Noticee further submits that it is a natural corollary that when the

principal is not payable there can be no question of paying any lnterest

as held by the Supreme Court in Prathiba Processors Vs. UOI, 1996 (88)

ELT 12 (SC).
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PENALTY

36

Without prejudice to the foregoing, Ngticee submlts that service tax

liabllity on the builders till date has not been settled and thero ie filll of

confusion as the correct position til date' Wlth this background lt is'a

settled proposition of law that when the assessee [cts with a bonalide

beltef especially wtren there is doubt as to statute also the law belng new

and not yet understood by the common public' there crlnnot be intention

of evasion afld penalty cannot be levied. In this.regard we wlsh to rely

upon the fottowing dccisions of Supreme Court'

(i) Hindustan Steel Ltd. V. State of Orissa - 1978 (21 ELT (J f 59)

(sc)

(ii) Akbar Badruddin .Iaiwani v. CoUector - 1990 (47) EiT

161(se)

(iii) Tamil Nadu Housing Board V Collector -- 1990 (74) ELT 9

(sc)

Therefore on this ground lt is requested to drop thc penalty prqceodings

under the Provisions o[ Section 76'

Without prejudice to the foregoing, Noticee subrnlts that thcre is no

allegation as to any intention to evade the PaJrment of service tax setting

out any positive act of the Appellant. Therefore any action proposed in

the SCN that is invokable for the reason of fraud, witful mis-statement,

P!/
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collusion or suppression of facts, or contravention of any of the

provisions of the Dxcise Act or the rules made thcreunder with intention

to evade payment of duty, is not sustainable and penalty under section

78 is not sustainable. In this regard reliance is placetl on the following

decisions:

cosmic Dye Chemical v- ccE, i995 (75) ELT 721 (SC)

wherein at para-6 of ttre decision it wss held that - "Now so

far as fraud and collusion are concerned, it is evident that

the requisite intent, i.e., intent to evade duty is built into

these very words. So far as mis'statement or supprcssion of

facts are concerned, they are clearly qualified by the word

.,wiltul" preceding the words "mis-statement or sUppression

of facts" which means rvith intent to evode duty' The next set

of words (contravention of any of the provisions of this Act or

Rulesn are again qualilied by the immediaLely following words

"with intent to evade payment of duty"' It is, therofore, not

correct to say that theLe can be a suppression or mis-

statement of fact, which is not wilh'rl and yet constitutes a

permissible ground for ttre purpose ol the proviso to Section

1 1A. Mis-statement or suppression of fact must be wilful''

T.N- Dadha Pttarmaceuticals v. CCE 2OO3 (152) ELT 251

(SC) wherein it was held that - To invoke the proviso thrce

a.

b.

requirements have to. be saiisfied, riamely, (l) that any dury

\I}I



of excise has not been levied or paid or has been short-levied

or short-paid or erroneously refunded; (2) U.rat such a short-

levy or short-pa5rment or erroneous rcfund is by reason of

fraud, collusion or wilful mis-statement or suppression of

facts or contravention of any provisions of the Central Exclse

Act or the rules made thereunder; and (3) that the same has

been done rvith intent to evadc pa)rmcnt of duty by such

person or agent. These requirements ar's cumulativE Fnd not

a-lternative; To make out a case undet' the proviso, all the '

three essentials muat exist. Further it was held that burden

is on the Department to prove Presence of all three

cumulative criterions and the Reveml: must have Perused

tl:re matter ditigently. It is submitted none of the ingredients

enumerated in proviso to section 11A(1) of the Act is

established to present in our clicnts case'

Tamil Nad.u Houslng Board v. cCp, 1994 (74) ELf I (SC)

wherein it was held that proviso to se'ction 11A(l) ia in the

nature of an exccption to the principal clause Thereforo, its

exercise is hedged on one hand witl. existence of such

situations as'havc bcen visualized by the proviso by. using

such strong exPression as fraud, collusio[ etc' and on the

other hand it should have been \dth intentioil to evade

payment of duty. Both must concur- to enable the Exclse
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Officer to proceed under this proviso and invoke the

exceptional power. Since the proviso extends tlle period of

limitation from Six months to live yeals it has to 
. 

be

construed strictly. Further, when tJre law requires an

intention to evade Payment of duty thcn it is not mere failure

to pay duty. It must be 'something more. 'l'hat is, the

assessee must be aware ttrat the duty was leviable and lt

must deliberately avoid paying it. The word 'evade' 'in the

context means defeating the provioion of law of pafng duty'

It is made more stringent by use o[ the word -intent'. ln other

words, the assessee must deliberately avoid paymorlt of duty

which is payabte in accordance with lau.

Padmini Products v. CCE, 1989 (43) ELT 195 (SC) wherein it

was held ttrat mere failure or negligence on the part of the

manufacturer either not to take out a liccnce or not to pay

duty in case where there was acope for doubt, does not

attract the extended limitati6n. Unless there is evidence that

the mamifacturer looew that goods were liable to dut5r or he

was required to take out a licence. Irrlr invoking extended

pcriod of fiic ycars limitation duty shoutd not had bccn pald,

short-levied or short paid or erroneously refunded because of

either any fraud, collusion or wilful mis-staterlent or

suppression of facts or contravention of uny provision of the
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Act or Rules made thereunder. These ingredients postul4te a

positive act, therefore, failure to pay duty or take out a

licence is not necessary dui to fraud r:r r:ollusion or wilful

mis-statement or suppression of facts or contraventlon of

any provisions of the Act. Likewise suppression of facts is

not failure to disclose the legal consequences. of a certain

ptovision.

Pahwa Chemicals Pvt. Ltd. v. CCE, 2OO5 (189) ELT 257 (SC)

wherein it $ras held that mere failure, to declare does not

amount to mis-declaration or wilful suppression. ' There

must be some positive act on the parl: of party. to establish

that either wilful mis-declaration or wilful suppression and it

is a must. When the party had acted in bonalide and there

was no positive act, invocition of exterrded perlod ls not

justified,

Gopal Zarda Udyog v. CCE, 2005 (I88) ELT 251 (SC) where

there is a scope for believing that the goods were not

excisable and consequently no license was required to be

taken, then the extended period is not applicable. Further,

mcrc failurc oi negligcnce on the part of the manulacturer

eithcr not to take out the licence or not to pay duty in casep

where there is a scope foi doubt, does not attrait the

extended period of limitation- Unless there is evidence that

t
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Further the noticee submits tl.at until there w€ts no cl'arity on the

applicability of service tax the amounts were cbllected ancl Paid properly

by the noticee.. It was only on issue of a'clarlficatir:n by the department

vide the circular lOSlO2l2OOg ibid that the nolicee stopped making

service tax payments as it was of the bonahde betief that there was no

service tax liability, There wds never an intention to evade payment of

service tax by the noticee' Hence the penalty under section 78 is not

leviable in the instant case. On the other hand it was not practicable for

collection of service tax from the customer as the sr.me was denied by the

customer.

3g. Further tl.e scN states that the noticee was well aware of the provlsions

and that they have misinterpreted the provisions with anlntent to evade

payment of dut5r. But Noticee submits that when there is a confusion

prevalent as to the leviability and the mala lide no+" established by the

g
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the manufactr.rrer knew that the goods were liable to duty or

he was required to take out a 'licence' there is no scope to'

invoke the proviso to Section 1 1A( 1).

t(olew Gum lndustries v. CCE, 2005 (183) ELT 44O (T)

wherein it was held that when the assessee was under

bonafrde belief tllat the goods in question was not dutiable,

there $'as no supPression of fact.



department, it would be a fit case for waiver of penalty ae held by various

tribunals as under. Further there cannot be an intent to evade payment

of duty in such cases and just because the noticec hds not intorpreted

the law properly it cannot be said that there was an intent to evade

payment of tax. This does not prove the'malafide intent at all'

a. The Financiers vs Commissioner of C. E)i', Ja\lur 2OO8 (009) STR

O136 Tri.-Del

b. Vipul Motors (P) Ltd. vs Commis6ioner of C' Lx', Jaipur-l 2OOB

(o09) STR o22O Tri.-Del

e Commissioner of service Tax, Daman vs Megllna cement Depot

2OO9 (o15) STR 0179 Tri.-Ahmd

39. The SCN hag levied penalties under sections 76 and 78' Notlcee wish to

submit here that Penalties rinder Sections 76 arr<l 78 are mutually

exclusive and both the penalties cannot be imposed simultaneously' In

this regard reliance is placed on the following decisior.e:

d. Opus Media and Entertainment Vs Commissiorrer of C' Ex', Jaipur

2oo7 ls\sTR 368 (T).

b. The Financers Vs Commissioncr of Central Excise, Jaipur 2OO7 (8)

srR 7 (r).

40. Further section 80 of Finance Act provides no penalty shall be levled

under section 76. 77 or 78 if the assessee proves that there is a

\{
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reasonable cause for the failure. The notice in the ilrstant case was under

confusion as to the service tax liability on their transaction, therefore

there was reasonable case for the failure to pay service tax, hence the

benefit under section 80 has to be given to them.

41. Noticee crave leave to alter, add to and/or amend the aforesaid grounds.

42. Noticee wish.to be heard in person beforc passing any orddf in this

regard.

Hkegang€ & Associates
d Accountants

{+
Sudhtr V S
Partner

P("



BEIOR.E THE ADDITIONAL COMMISSIONDR OF CUSTOMS. CENTRAL

HYDERABAD 5OO OO4

Sub: Prooeedlng under SCN O.R. No. a7l2O1o-ST (HQST No' 63/09 - AE

ivia"iJz+.oo]zo1o lssued to M/s Paramount Bullders, secundorabad'

I,-, Partner of Mfs Paramount Builders, hereby authoriBe and appoint

i{t*sr"g" & Associates, Clartered Accountants, Bangalore or their partners and

;;Ji;; staff who are authorised to act as authorised repreeentative uider the
relevalt provisions of t].e law, to do all or any ofthe following acts -

. To act, appear and plead in thc above noted proceedinge before the abo]e
authoritiei or any other authorities before whom the same may be posted

or heard and to file and take back documents'
o To sign, file verify artd Presert Pleadings, applications, aPPeale, croas-

objections, revlsion, restoration, withdrawal and comPromise
application s, replies, objections and affrdavits etc., as may be deemed

necessary or proper in the above proceedings Aom tlme to time,
To Sub-delegate all or any of the aforesaid pr>wers to any othof
represen tative a.nd l/We do hereby agree to ratiry and confirm acts done
by our above authorised repreaentative or his substitutc in tlre matter aB

my/our own acts, as if done by me/us for all intcnts and purPosos.

Thls authorization will remain in force titt it is duly revol<ed by m(: /us.

Executed this$fay of July 2010 at Hyderabad

I the undeisigned partner of M/s HiregslBe & Assoclates,

8!gnqture
Chartered Accountants, do

hereby decldre that the said M/s Hiregange & Associates is a registered hrm of
Chartered Accountants and all its Partners are Chartered Accountants holdlng
certiftcate of practice and duly qualifred to represent in above proceedings under
Section 35Q of the Central Excises Act, 1944. I accept lhe above said appolntment on
behalf of M/s Htegange & Associates. The frrm will rePrescnt thtough any one or more
of its partncrs or Staff members who are qualified to repr€sent before the above
authorities.

DatedQ$.07.2O10

Address for service :

Illregqngo & Aasoclates,
"Bashesr vllla", House No: A-2-26A I I l1618,
2"d Floor, Srlnlketalr Colo,ry,
Road No. 3 Barjara Hllls,
Hyderabad - 5OO O34.,

For Hlregange & Assoolatcs
Chartered Acoountants

s.
(M. No. 2191091cF{r,Ct
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