
sub: Proceedings under ScN O. R' No' 6o/2O11 AdJn' (STl (GR-X) dated

2g,4.2OLt issued to M/s Paramount Builders' Secunderabad

We are authorised to represent M/ s Paramount

(hereinafter referred to as Noticee)'

Builders, Secunderabad

ADDITIOI{AL SUBMISSIONS:

1. In reply to the above propositions, Noticee makes the additional

submissions on the following main heads:

A. Service Tax tiability, if any from 1'7'2010 only

. B.Works Contract Service

C.Rule2AofServiceTax(DeterminationofValue)Rules'2006

D. Works Contract Composition Scheme

E. Penalty under Section 76 andSection 77

F. Benefit under Section 80

In re: Serulce Tax ltabltltg, tf ang Jrom 7'7'2O7O onlg

2. , Noticee submits that the Finance Act, 1994 was amended by the Finance

Act,20lotointroduceanexplanationtoSection65(105)(zzq)arrdSection

65(1X5\(zzzh\. Clause (zzq) relates to a service provided or to be provided to
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any person by any other peison in relation to commercial or industrial

construction and clause (z,zzbl, aservice in relation to tb.e construction of a

complex. Both bear the following explanation: 
.

Erylanation - For the purposes of this sub'clause, the construction of a neut

buildinO uhich is intended for sale, uthollg or partlg, bg a builder or ang

person authorised bg the buitder before, during or afier con-struction (except in

cases for uhich no sum is receiued from or on betnlf of tle prospectiue buger

b! the builder or tlw person authorised bg tle builder before grant of

completion certificate bg the authoritg competent to issue such certificate

under ang.laut for the time being in force) slnll be deemed to be seruice

prouided bg the builder to the buger.

3. Noticee further submits that reliance is placed on Mohtisham complex (P)

Ltd. v. CCE 2}ll (O2ll S.T.R.551 (Tri-Bang) wherein it was held as under-

"The d.eemtng protislon rttould be applilcable onlg from 7-7-2O7O. O:ur

atiention, has also been taken to the texts of certain other Explanations

figuring under Section 65(105). In some of these Explanations, there is an

'express mention of retrospective effect. Therefore, there appears to be

substance in the learned counsel's argument that the deeming provision

contained in the explanation added'to Section 65(105)(zzq) and {zzzhl of lhe

Finance Act, 1994 will have only prospective effect from 1-7-2OlO.

Apparentlg, prior to thls date, d bulWer co,nnot be deemed to be

senice provlder protidtng ang seratce ln relatlon to



lndustrial,/comtnerclal or resldentTol complex to the ultlmate bugers

of the propertg."

4. Noticee further submits that circular I l2}ll- s.T. 15.2.201 1 issued by

Pune Commissionerate it has been clarified as under:

.Representations have been received from trade requesting clarification

. particularty for advance pajrments for services of construction of Residential

complex rendered alter L-7 -2OlO and also. for service tax collected by

builders even where no liability exists' It is hereby clarified that -

lal Where senices o:f conscrltction of Resldent al Complex were

rendered pr.lor to 7-7-2O7O no Seralce ?ax is leulable 7n term.s oJ Para

3 o! Board.s Clrqtlar numher 7O8/O2/2OO9-S.T', dated 29-1-2OO9' The

senice of constrtctton of Restdential cornplex uould. attract serulce

tax from 1-7-2070. Despite no service tax liability, if any amount has been

collected by the builder as *Service Tax' for Services rendered prior to 1-7-

2010, the same is required to be deposited by the builder to the service tax

department. Builcier c€rnnot retain the amount collected as Service Tax'

In re: Rule 24 oJ Sentlce Tax (Detertnlnation oJ Value) Rules, 2OO6

5. Without prejudice to the foregoing, Noticee submits that taxable value under

the work contract service is that part of value of the works contract which is

'relatable to services provided in the execution of a works contract. For this



purpose, valuation mechanism has been provided under Rule 2,\ of the

valuation rules. However, an option is given to assessee to opt for a

composition scheme'

T.NoticeesubmitsassumingbutnotadmittingServiceTax,ifanyispayable

. 
under ttre head Works Contract, the value of works contract must be

determined as per Rule 2A of service Tax (Determination of Value) Rules,

2006. Noticee submits that the impugned 
' SCN has been passed with

revenue bias without appreciating the statutory provision, intention of the

same and also the objective of the transaction/activity/agreement. It is

unreasonable to hold that material value is nil in any construction activity

merely on the ground that material value has not been furnished by noticee

in his correspondence dated. 22.04.2011, the salne was not furnished as it

.was not asked for by the department, therefore it does not lead to a

conclusion that the same is nil without being given an opportunity of being

heard. Noticee shall submit the material Consumption for the period

January 2010 to December 2010.

6. Noticee submits that therefore it follows that composition scheme is not

mandatoryandifhechoosesnottooptforthesaidscheme,servicetaxcan

be paid under Rule 2A, ibid. Therefore, the said notice is invalid in as much

as it imposes the composition scheme on the assessee'



g. Noticee further submits that where the value bf work contract Service shall

is determined as per as per Rule 2A of Service Tax (Determination of Value)

Ruies, 2006, he shall a-lso be entifled to utilize Cenvat Credit on Input

services and Capital goods.

In re: Cenuat Credlt under Work Contract Composltlon Scherne

9.-Noticee submits that assuming but not .admitting service tax if any is

payable and the benefit of Rule 2A, ibid is .not available for any reason,

service tax payable under composition scheme at 4.12o/o can be paid by

utilizing the cenvat credit in respect of Input services and capital goods.

However, impug:ned notice has not considered the same before arriving at

the tax liability and such notices issued mechanically with revenue bias

should be set-aside.

In re: Quantitl.catlon of Demand

10. Without prejudice to the foregoing, assuming but not admitting Noticee

submits for the period January 2010 to December 201O, the SCN has

claimed that entire receipts of Rs.108.35 Lakhs are taxable. However,

noticee fails to understand how the said amount has been arrived at. Out of

the total receipts of Rs. 149.44 Lakhs during the period January 2010 to

Dqcember 2OlO, Rs.47.7 8 Lakhs is received towards va-lue of sale deed,



Rs.-17.93 Lakhs is towards value of land and Rs. 15.55 Lakhs taxes and

other charges which shall not be leviable to service tax. An amount of

Rs.68.18 Lalhs has only been received towards Construction agreement.

Therefore, assuming but not admitting, service tax if any is payable should

be levied only on amount of Rs.68. 18 Lakhs and not on the entire amount

as envisaged in the notice.

In re: .Penalty 
under Sectlon 76 and Sectlon 77

11. Noticee submits that penalty under Section 77 for failure to submit the

returns is not right in law as they have filed their half-yearly returns in form

ST-3 for the said period. (Copy of the ST-3 returns enclosed). Hence, penalty

on this count should be set-aside.

L2. Without prejudice to the foregoing, assuming but not admitting the levy

of service tax the Noticee submits that the penalty is not imposable on them

and their case is a fit case for waiver of penalty on the following grounds.

a. Reasonable Cause

b. Bona fide Belief

c. Confusion, Interpretation issues involved

13. Noticee further submits that mens rea is hn essential ingredient to attract

penalty. The Supreme Court in the case of Hindustan Steel u. State of



Orisso. !1978 (2) E.L.f. J159 (5.C.) held that an order imposing penalty for

failure to carry out the statutory obligation is the result of quasi - criminal

'proceeding-" and penattg ny'.ll not ordtnartlg be lmposed unless the

partg obltged elther acted dellberdtelg ln detlance oJ laut or u)a,:s

gulltg oJ conduct, contentlous or dlshonest or acted ln consclous

dlsregard oJ ilts obltgation. Penalty will not also be imposed for failure to

perform a statutory obligation is a matter of discretion of the authority to be

exercised judicially and on a consideration of the relevant circumstances.

Even if a minimum penalty is prescribed, the authority competent to impose

penalty will be justilied in refusing to impose penalty, when there .is a

.technical o1 judicial breach of the provisiorls of the Act or where the breach

flows from a bona frde belief that the offender is not liable to act in the

manner prescribed by the statute.

14. Noticee further no evidence has been brought on record by the lower

authority to prove contravention of various provisions of Finance Act, 1994

by thq noticee only with intent to evade the payment of service tax.' In this

. 
scenario, imposition of penalties upon them is not justified. In this regard

'Appellant places reliance on the following dbcisions;

a. In Eto Engineeing Ltd. v. Commissioner of Central Excke, Chennai

- 2006 (3) S.T.R. 429 (Tri.-LBl = 2OO4 (174) E.L.T. 19 (Tri.-LB).

CESTAT, Northem Bench, New Delhi (Larger Benchl held -

Appellants being under bona tTde d.oubt regardlng thelr



actitttt! uhether cotered bg Senice tox or not" there exlsts

reasona.ble cause on theill. Pstt ln n,ot deposltlng Seruice tox

ln tlme - penalty not imposable in terms of Section 80 of Finance

Act, 1994.

b. In the case of Ramakishno Trauels Put Ltd- 2007(6) STR 37(Tri'

. Mum)wherein it was held that in the absence of any records as to

suppression of facts, then bona fide belief is a reasonable cause

under section 80 of the Finance Act, 1994.

15. Noticee further submits that wherb the interpretation of law is required,

penal provisions cannot be invoked' Also in the case of CCE us' Ess Kay

Engineeing Co. Ltd. [2OO8] 14 STT 417 (Nera Delhi - CESTAT) it was held

that: "/t is settled position that uhen there is a dispute of interpretation of

prouisi.on of law, the penal prouisions cannot be inuoked. Therefore, tlrc

Commissioner (Appeals) nghttg set aside the penaltg.' Hence penalty is. not

' applicable . in the instant case where thire have been confusions as to

applicability of service tax, classification of service etc. and law has very

much been unsettled.

In re: Bene;flt under Section 80

16. Without prejudice to the foregoing, assuming but not admitting that service

tax on said service is payable, Noticee further submits that Penalty under



section 77 and. section 76 of the Finance Act, 1994 should not be imposed

as there was a reasonable cause for the said failure. Noticee further submits

that Section 80 reads as follows:

"Notwitlstanding angthing contained in the prouisiors of section 76, section

'77 or first proviso to sub-section (1) ofl 'section 78, no penaltg shall be

imposable on fhe assess ee for ang failure refetred to in tte said prouisions if

the assessee proues that ttwre wad reasonable cause for the said failure;'.

Thus, noticee submits that there is a fit case for waiver of penalty under

Section 80.

17. The Noticee craves leave to alter, add to and/or amend the aforesaid

. grounds

18. The Noticee wish to be personally heard before any decision is taken in this

matter.

For Hiregange & Associates

Chartered Accountants

Sudhlr V S

Partner


