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TIKIET;IT

PREAMBLE
1. Fffi sfi,r A frc fl h,{ qk dr Errr Bqr rrqT q6 sft futr 1e;i fr qrrtrt rrris
copy is granted free of charge for the private use of the person to whom it is
issued.

2. -t fr qk fu{ 3rPrfrqq 1ee4 A 3fffi ery s5 ,irirfrra t gqEnEd *r iq s-6r,

srw 3neu F.:tq A Fe-qm 3retT al srk + drn Ffini fi rim ugm radrty, garou
otqimq 7 d rrf, \rd fir ,:Bqq ig qer?rrffr. hrrrqa 5oo oo4 qir 3iq.ii :l'tla s5c 6,
raot t

Under Sec.85 of the Finance Act, 1994, as amended, any person
aggrieved by this order can prefer an appeal within three months from the date
of communication of such order/ decision to the Commissioner (Appeals),
Hqrs., Office, 7tt'floor, L.B.Stadium Road, Basheerbagh, Hyderabad - 5O0 O04.

3. Err 8s ii A 3id,id 3Trgffi (3Tfi-d) qi sfi qrffi $fim qFi qc.ff-a { * fr
s-q-dil qT-q furfRd q;sft fr ug,flr fi iTr.ii eftc t

An appeal under Sec.85 to the Commissioner (Appeals) shail be made in
form ST-4 and shall be verified in the prescribed manner.

4. cc. A-4 EFi t dtr rd 3+iri{ 3rjfrfr t ryq qir qrir atEC fr,- :,r+t ,{r,J ii,{ Fi-'ric

cr 3flilr;i; A5- :rfrq a qr € 6i ssair \'6 qft qr qil{ qir Er.tr ErL.c,

The form of appeal in Form No: ST-4 sha1l be filed in duplicate and sha1l
be accompanied by a copy of the decision or the order appealed against.

s. :dm w 3if, h{ Frulq qr 3Trts.r t fuF.s 3rfi-f, a6t qr € fr sc aTreg.r a1fi w fi
ruEd 1-q t 3rd:a-fr traz a.TrC.ali srBq t

The appeal as well as the copy of the decision or order appealed against
must be affixed with court fee stamp of the appropriate amount.
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O.l.O. No.50/20 I 2-Adjn(ST)ADC
OR No.60/201 l -Adjn(ST)ADC & 5412012-Adj n(ST)ADC

Sub: Service Tax - Offence - Case against M/s. Paramount Builders -
Non payment of Service Tax on taxable services rendered - OIO
Passed - Regarding.

M/s. Paramount Builders, 5-4-187 13 & 4, IInd Floor, MG Road,
Secunderabad - 5O0 003 (hereinafter referred as Paramount / assessee , in
short) are engaged in providing works contract service. M/s Paramount
Builders is a registered partnership firm and got themselves registered with the
department for payment of service tax with STC No. AAHFP4O4ONSTOO 1.

2. A Show Cause Notice vide HQPOR No. 87l2010-Adjn(ST) dated
24.6.2010 was issued for the period from September 2006 to December 2009
involving an amount of Rs. 1 1,8O,439 l- including cess and the same has been
adjudicated and confirmed vide Order-ln-Originai No:49l2010-ST dated
24.11.2O1O. Further, the assessee has gone an appeal and the same has been
dismissed vide OIA No.09/2011(H-ll) dated 31.01.201i by the Commissioner
(Appeal), Hyderabad. The present notice is issued in sequel to the same for
the period from January 2O 10 to December 20 10.

3. As per Section 65 (105) (zzzzal of the Finance Act, 1994 defines that
'taxable service means any service provided or to be provided - to any person,
by any other person, in relation to the execution of a Works contract, excluding
works contract in respect of roads, airports, railways, transport terminals,
bridges, tunnels and dams'.

Explanation: For the purposes of this sub-clause, "works contract" means a
contract wherein, -

(, transfer of property in goods tnuolued in the exeantion of such contract b
leuiable to tax as sale of goods, and

(it such contract is for the purposes of carrying ou\ -

(a) erection, commissioning or installation of plant, machinery, equipment or
structures, uhether pre-fabicated or othertuise ......,

(b) construction of a neut building or a ciuil structure or a part thereof, or of a
pipeline or conduit, primarilg for the purposes of commerce or industry; or

(c) construction of a new residential complex or a part thereof; or
(d) completion and finishing seruices, repair, alteration, renouation or

restoration of, or similar seruices, in relation to (b) and (c); or
(e) turnkeg projects including engineeing, proanrement and construction or

commis sioning (EPC) projects."

4. M/s Paramount Builders registered with the service tax department and
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3. As per Section 65(91a) of the Finance Act, 1994, "Residential Complex
"means any complex comprising of -

(i) a building or buildings, hauing more than tu_telue residential units;
(ii) o common area; and
(iiil ang one or more of facilities or seruices such as park, \ifi., parking space,

communitg hall, common Luater supplA or effluent treatment sgstem.
located within the premises and the layout of such premises is approved by an
authority under any law for the time being in force, but does not include a
compiex which is constructed by a person directly engaging any other person
for designing or planning of the layout, and the construction of such complex is
intended for personal use as residence by such person.
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not discharging the service tax liability properly and also not filing the ST-3
returns, which are mandatory as per Service Tax Ruies made there under. On
verification of the records, it is found that M / s Paramount Builders have
undertaken a single venture by name M/s Paramount Residency located at
Nagaram Village, KeesaraMandal, RR District and received amount from
customers and also from M/s Bhargavi Developers towards sale of land and
agreement of construction of 122 flats for the said period. Further, it is found
that they have not filed ST-3 returns for the said period.

5. Further it is made clear on Ol.O2.2O|O by Sri A. Shanker Reddy, Deputy
General Manager(Admn) authorized representative of the assessee , that the
activities undertaken by the company are providing services of construction of
residential complexes and also stated that initially, they collected the amounts
against booking form/agreement of sale. At the time of registration of the
property, the amounts received till then will be allocated towards Sale Deed
and Agreement of Construction. Therefore, service tax on amount received
against Agreement of Construction portion of the amounts towards agreement
of construction is aid on receipt basis. The Agreement of Sale constitutes the
total amount of the land/semi finished flat with undivided share of land and
value of construction. The sale deed constitutes a condition to go for
construction with the builder. Accordingly, the construction agreement will
also be entered immediately on the same date of sale deed. All the process is in
the way of sale of constructed unit as per the agreement of sale but possession
was given in two phases one is land/semi hnished flat with undivided share of
land and other one is completed unit. This is commonly adopted procedure as

required for getting loads from the banks".

6. As per the exclusion provided in Section 65(91a) of the Service Tax Act,
the residential complex does not include a complex which is constructed by a
person directly engaging any other person for designing or planning of the
iayo,-,t, and the construction of such complex is intended for personal use as

residence by such person. Here" personal use' includes permitting the
complex foi use as residence by another person on rent or without
consideration. If is further clarilied in para 3 of the Circular No. 108/02/2009-
ST dated 2g.ol .2009 if the ultimate owner enters into a contract for
construction of a residential complex with a promoter/ builder/developer, who

himself provides service of design, planning and construction; and after such

construition the ultimate owner receives such property for his personal, then

such activity is not liable to service tax. Therefore, as per the exclusion clause

and the cjarification mentioned above, if a builder/ promoter/ developer

construction entire complex for one person for personal use as residence by

such person would not be subjected to service tax Further' the

trit,a../ p.o-oter/developer normaiiy enters 
_ 
into construction / completion

ug.....,'tafterexecutionofsaledeed,tilitheexecutionofsaledeedthe
piop..ty remains in the name of the builder/ promoter/ developer and _services
rendered thereto are self services. Moreover, stamp duty will be paid on the

value consideration shown in the sale deed' Therefore, there is no levy of

service tax on the services rendered till sale deed' i'e on the value

consideration shown in the sale deed. But, no stamp duty will be paid on the

agreements/ contract against which they render services to the customer after

eiecution oi sale deedsl There exists the service provider and service recipient

relationship between the builder/ promoter/ developer and the customer'

Therefore, such services against agleements of construction are invariably

attracts s.rui"e tax under Seition 65(lOSlzzzzal of the Finance Act 1994.

T.Asperthedelrnitionof..ResidentialComplex,,providedunderSection

o
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65(91a) of the Finance Act 1994, it constitutes any one ore more of faciiities or
services such as park, lift, parking space, community halI, common water
supply or effluent treatment system. The subject venture of M/s Paramount
Builders qualifies to be a residential complex as it contains more than 12
residential units with common area and common facilities like park, common
water supply etc., and the layout was approved by HUDA vide permit No.
6003lPalplglHUDAl2006 dated 14.9.2006. As seen from the records, the
assessee entered into 1) a sale deed for sale of undivided portion of land
together with semi finished portion of the flat and 2) an agreement for
construction, with their customers. On execution of the sale deed the right in
a property got transferred to the customer, hence the construction service
rendered by the assesses thereafter to their customers under agreement of
constuction are taxable under Service tax as there exists service provider and
receiver relationship between them. As there involved the transfer of property
in goods in execution of the said construction agreements, it appears that the
services rendered by them after execution of sale deed against agreements of
construction to each of their customers to whom the land was already sold vide
sale deed are taxable services under works contract service.

8. M/s Paramount Builder, Hyderabad vide their statement received in this
oflice on 22.O4.2O1t has submitted the F1at-wise amounts received for the
period from January 2010 to December 201O. The total amount received is
Rs. 1,08,35,016/- against agreements of construction during the period and
are liable to pay service tax including cess works out to Rs.4,46,4O31- and the
interest at appropriate rates under Works Contract Service respectively.

9. M/s Paramount Builders, Hyderabad are well aware of the provisions
and of liability of service tax on receipts as result of these agreements for
construction and have not assessed and paid service tax properly with an
intention to evade payment of service Tax. They have intentionally not filed the
ST-3 returns for the said period. Hence, the ser.vice tax payable by M/s
Paramount Builders, ' appears to be recovered under Sub-section (1) of section
73 of the Finance Act 1994.

10. From the foregoing, it appears that M/s paramount Builders, S-4_lgT l3& 4, II Floor, MG Road, secunderabad-3 have contravened the provisions of
section 68 of the Finance Act 1994 read with Rule 6 of the Service Tax Rules,
1994 in as much as they have not paid the appropriate amount of service tax
on the value of the taxable services and section 70 of the Finance Act 1994
read with Rule 7 of the service Tax Rules 1994 in as much as they have not
filed statutory returns for the taxable services rendered and also dii not truly
and correctly assess the tax due on the services provided by them and also didnot disclose the relevant details/information, with an intent to evade payment
of service tax and are liable. for recovery under provisons to the Section z-s1ty orthe Finance Act 1994 and thereby they have rendered themseives liable forpenal action under Section TT &Tg ofthe Finance Act 1994.

1 1' Therefore, M/s paramount Builders, Hyderabad , were issued a showcause notice dated 23.o4.2o1 requiring them io show cause to the AdditionalCommissioner of Customs, Central Excise & Service fax, Uyaerafaa_llCommissionerate, Hyderabad, within as to why:-

(i) an amount of Rs.4,46,403/- (Rupees Four lakhs forty six thousandfour hundred and three only) including cess Jhould ,ro, U.demanded on the works contrait service under the Sub-section (1) of
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(ii) Interest is not payable by them on the amount demanded at (i) above
under Section 75 of the Finance Act 1994; and

(iii) Penalty should not be imposed on them under Section 77 of tl:e
Finance Act 1994 for the contravention of Rules and provisions of the
Finance Act 1994 ; and

(iv) Penalty should not be imposed on them under Section 76 of the
Finance Act 1994.

13. A Personal Hearing was held on 16.08.2012. Shri Jaya Prakash,
Manager (Accounts) along with Shri Sudhir V. S. and Sri Harsha, Chartered
Accountants, appeared for the personal hearing. While reiterating the earlier
submissions made in their reply to show cause notices, they have made
following submissions. In addition, the assessee has stated that one more
periodical show cause notice with O.R.No.54/2012-ST dated 24.O4.2012
covering the period January, 2011 to December, 2011 under similar issue is
pending adjudication and requested to adjudicate the same with this order.

(i) that the Finance Act, 1994 was amended by the Finance Act,
2010 to introduce an explanation to Section 65(105)(zzq) and
Section 65(lo5l(zzzh). Clause (zzq) relates to a service provided
or to be provided to any person by any other person in relation
to commercial or industrial construction and clause (zzzh), a
service in relation to the construction of a complex. Both bear
the following explanation:
Explanotion - For the purposes of this sub-clause, the construction of a
new building uhich i.s intended for sale, whollg or partly, bg a builder or
anA person authorbed bg the buitder before, duing or afier construction
(except in cases for u.thich no sum is receiued from or on behalf of the
prospectiue buger bg the builder or the person authorized bg the builder
before grant of completion certificate bg the authoitg competent to issue
such certiJicate under ang lau for the time being in force) shall be
deemed to be seruice prouided bg the builder to the buger.

(ii) Noticee further submits that reliance is place on Mohtisham
Complex (P) Ltd. v. CCE 2011 (021) S.T.R.551 (Tri-Bang) wherein it
was held as under- "The deeming prouision would be applicable
onlA from 1-7-2010.Our attention, has also been taken to the texts
of certain other Explanations figuring under Section 65(105). In
some of these Explanations, there is an express mention of
retrospective effect. Therefore, there appears to be substance in
the learned counsel's argument that the deeming provision
contained in the explanation added to Section 65(105)(zzq) and
(zzzhl of the Finance Act, 1994 will have only prospective effect
from l-7-2OlO. Apparently, pior to this date, a builder cannot be
deemed to be seraice prouider prouiding ang seruice in relation to
industrial/commercial or residential complex to the ultimate
buyers of the property."

(iii) Noticee further submits that Circular 1l2O1l- S.T. 15.2.2O1 1

issued by Pune Commissionerate it has been clarified as under:
"Representations have been received from trade requesting
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Section 73 of the Finance Act 1994 for the period from January 2010
to December 2O 1O; and
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clarification particularly for advance payments for services of
Construction of Residential Complex rendered after 1-7-2010 and
also for service tax collected by builders even where no liability
exists. It is hereby clarified that where services of construction of
Residential Complex were rendered prior to l-7-2OlO no Service
Tax is leviable in terms of Para 3 of Boards Circular number
1O8l02l2OO9-S.T., dated 29-l-2OO9. The Service of Construction
of Residential Complex would attract service tax from I-7 -2OlO.
Despite no seruice tax liabilitg, if ang amount has been collected bA
the builder as * Seruice Tax" for Seruices rendered pior to 1-72010,
the same is reqtired to be deposited bg the builder to the Seruice tox
department. Builder cannot retain the amount collected as Seruice
Tax.

(iv) Without prejudice to the foregoing, Noticee submits that taxable
value under the work contract service is that part of value of the
works contract which is relatable to services provided in the
execution of a works contract. For this purpose, valuation
mechanism has been provided under Rule 2A of the valuation
rules. However, an option is given to assessee to opt for a
composition scheme. that composition scheme is not mandatory
and if he chooses not to opt for the said scheme, service tax can be
paid under Rule 2A, ibid. Therefore, the said notice is invalid in as
much as it imposes the composition scheme on the assessee.

(") Noticee submits assuming but not admitting Service Tax, if any is
payable under the head Works Contract, the value of works
contract must be determined as per Rule 2A of Service Tax
(Determination of Vaiue) Ruies, 20O6. Noticee submits that the
impugned SCN has been passed with revenue bias without
appreciating the statutory provision, intention of the same and
also the objective of the transaction/ activity/ agreement. It is
unreasonable to hold that material value is nil in any construction
activity merely on the ground that material value has not been
furnished by noticee in his correspondence dated 22.O4.2011, the
same was not furnished as it was not asked for by the department,
therefore it does not lead to a conclusion that the same is nil
without being given an opportunity of being heard. Noticee shall
submit the material Consumption for the period January 2010 to
December 2010.

(vi) Noticee further submits that where the Value of Work Contract
Service shall is determined as per as per Rule 2A of Service Tax
(Determination of Value) Rules, 2006, he shall also be entitled to
utilize Cenvat Credit on Input services and Capital goods.

(vii) Noticee submits that assuming but not admitting service tax if any
is payable and the benefit of Rule 2A, ibid is not available for any
reason, service tax payable under composition scheme at 4.12oh
can be paid by utilizing the Cenvat Credit in respect of Input
services and Capital goods. However, impugned notice has not
considered the same before arriving at the tax liability and such
notices issued mechanically with revenue bias should be set-aside.

(viii) Without prejudice to the foregoing, assuming but not admitting
Noticee submits for the period January 2010 to December 2010,
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the SCN has claimed that entire receipts of Rs.108.35 Lakhs are
taxable. However, noticee fails to understand how the said
amount has been arrived at. Out of the total receipts of
Rs. 149.44 Lakhs during the period January 2010 to December
20 10, Rs.47.78 Lakhs is received towards value of sale deed,
Rs. 17.93 Lakhs is towards value of land and Rs. 15.55 Lakhs
taxes and other charges which shall not be leviable to service
tax. An amount of Rs.68. 18 Lakhs has only been received
towards Construction agreement. Therefore, assuming but not
admitting, service tax if any is payable should be levied only on
amount of Rs.68.18 Lakhs and not on the entire amount as
envisaged in the notice.

(ix) Noticee submits that penalty under Section 77 for failure to submit
the returns is not right in law as they have filed their half-yearly
returns in form ST-3 for the said period. (Copy of the ST-3 returns
enclosed). Hence, penalty on this count should be set-aside.

(x) Noticee further submits that mensrea is an essential ingredient to
attract penalty. The Supreme Court in the case of Hindustan Steel
u. Stote of Orissa [1978 (2) E.L.T. J159 /S.C.i held that an order
imposing penalty for failure to carry out the statutory obligation is
the result of quasi ' criminal proceedings ar,d penolty tpill not
ordinaily be imposed unless the party obliged eittrcr acted
deliberatelg in defiance of laut or u.tas guiltg of conduct contentious
or dishonest or acted in conscious disregord of its obligation.Penalty
will not also be imposed for failure to perform a statutory
obligation is a matter of discretion of the authority to be exercised
judicially and. on a consideration of the relevant circumstances.
Even if a minimum penalty is prescribed, the authority competent
to impose penalty will be justified in refusing to impose penalty,
when there is a technical or judicial breach of the provisions of the
Act or where the breach flows from a bona fide belief that the

offender is not liable to act in the manner prescribed by the

statute.

(xi) Noticee further no evidence has been brought on record .by the^

lower authority to prove contravention of various provisions of
Finance Act, i994 ty the noticee only with intent to evade the

p"V-..rt of service tax. In this scenario, imposition of penalties

uptn them is not justihed' In this regard Appellant places reliance

on the decisions in the case of ln Eta Engineering L-td' 
. !:

Commissioner of Central Excise, Chennai - 2006 (3) S'T'R' 429

(Tri.-LB) = 2oO4 (174) E'L'T' 19. (Tri'-LB)' CESTAT' .Northern
bench, New Delhi'(Larger Benchl heid -, Appellants being 

^und.er
bona iide doubt reglrdiig their "iti'lity 

rtthether couered bg Seruice

tax ir not, there eist{ reasonable cattse on their part in not

iipo,titing Seruice tax in time- penalty not imposable in terms of

Settion 80 ofFinance Act, 1994'

(xii) In the case ol Ramakishna Trauels Put Ltd' 2007(6) STR 37gn'
\"'-' 

Mum) wherein it was f'eta that in the absence of any records as

to suppressio" cril;;t;, then bona fide belief is a reasonable

"""". 
,!.a". section 80 of the Finance Act' 1994'

(xiii) Noticee further submits that where the interpretation of law is

PaBe I ot lJ
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required, penai provisions cannot be invoked. Also in the case of
CCE us. .Ess Kay Engineeing Co. Ltd. [2008] 14 STT 417 (Neut
Delhi - CESTA! it was held that: "It is settled position that uhen
there is a dispute of interpretation of prouision of lau.\ the penal
prouisions cannot be inuoked. Therefore, the Commissioner
(Appeals) ightly set aside the penalty." Hence penalty is not
applicable in the instant case where there have been confusions
as to applicability of service tax, classification of service etc. and
law has very much been unsettled.

(xiv) Without prejudice to the foregoing, assuming but not admitting
that service tax on said service is payable, Noticee further
submits that Penalty under Section 77 and, Section 76 of the
Finance Act, 1994 should not be imposed as there was a
reasonable cause for the said failure.

Similarly, with regard to show cause notice O.R.No.54/2012-
dated 24.04.2072, covering the period January 20 1 1 to

201 I , they have stated as follows: -

Noticee submits that for the period Jantrary 2011 to December,
20 1 1, the show cause notice has claimed that entire receipts of
Rs.49,91,705/- are taxable. Out of the said amount,
Rs.25,07,000/ - is received towards value of sale deed and
Rs.5,68,550/- is towards taxes and other charges which shall
not be leviable to service tax. An amount of Rs. 19,16,185/- has
oniy been received towards Construction agreement. Therefore,
assuming but not admitting, service tax if any is payable should
be levied only on amount of Rs. 19,16,185/- and not on the
entire amount as envisaged in the notice.

DISCUSSION & FINDINGS

14. I have carefully gone through the records of the case, the documents relied
upon for issue of show cause notice and written & oral submissions made bythe assessee' There are two show cause notices on the same issue covering
different period. As the issue involved is same, both the show cause notices areproposed to be adjudicated by a common order, the details of which are asunder:-

15' I hnd that these are periodical show cause notices. The demand for thepast period was confirmed vide olo lro.+oTzolo-sr dated 24.11.2010 and thesame was also upheld by Commissione. lRppealsl vide OIA rv"OSTi0ii fH_llfdated 31.0r.20r 1. Respictfury rouowing ir,!'a"*iJi""lr;. a;"Jii#i,].. ter,

S.No. SCN No. & date Period covered TaxService
Demanded

1 o.R.No.601201 t-Adj
Gr.Xdtd 23.O4.2Ot1

(ST) Rs.4,46,403/-

2 o.R.No.54l2012-Adj (Sr) dtd
24.O4.2012 Rs.46,81,850/-
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January, 2011 to
December, 201 1
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ORDER

22. They have also contested the qualification of demand. They have
submitted that taxes and other charges need to bd deducted. I find that the
demand of service tax has been made after excluding the sale deed value. The
total amount collected from a customer minus sale deed value has been taken
as gross amount charged for the works contract. No other deduction of any
amount collected under any head, "Whether land development charges or any
other charge" is permissible except VAT. It is neither their submission that VAT
amount has also been included in the gross amount, nor they have furnished
before me any evidence that they have paid VAT. Accordingly, their contention
is rejected.

23. Penalty is a preventive as well as deterrent measure to defeat recurrence
of breach of law and also to discourage non-coinpliance to the law of anv wilful
breach. of course, just because penalty is prescribed that should not
mechanically be levied following Apex court's decision in the case oI
Hindusthan steel Ltd. v. state of oissa reported in 197g (2)ELT (J159) (s.c.) =AIR 1970 s.c. 253. section 80 of the Act having made provision for 

'excuse
from ler,y of penalty under section 76 if the assessee proves that there was a
reasonable cause for failure under that section no othir criteria is mandate of
Law to exonerate from penalty. The submission of the assessee does not
constitute reasonable cause so as to exonerate them from the penalties by
invoking section 80 of the Act. Reliance is placed on the following case laws:-

(i) 2OO7 (6) S.T.R. 32 (Tri. - Kotkata) -CCE., KOLKATA_I Versus
GURDIAN LEISURE PLANNERS PVT. LTD.(ii) 20os (188) E.L T. 44s (Tri. - chennai) -TRANS (rNDrA) sHrpprNc pvr.
LTD. Versus CCE., CHENNAI-I.

(iii) 2006 (1) s.T.R. s2o (Tri. - Der.)- spIC & spAN sECURrry & ALLIEDSERVICE 0) p. LTD. Versus C.C.E., NEW DELHI

24. Accordingly, I hold that penalty under section 76 is imposable as theyhave contravened the provisions oi rr,, aespite adue.se 
"ia* p."l.a nvCommissioner (Appeals).

25. Accordingly, I pass the following order :_
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20. The have further submitted that composite scheme is not mandatory and
service tax can be paid under Rule 24. It is accepted that composite scheme is
optional. They have not furnished the details of material cost supported by
documentary evidence. In the absence of which, the demand of Service Tax on
the full amount without any permissible deduction of material cost would have
been very harsh on them. In this backdrop, the calculation of service tax
liability in the show cause notice at composite rate is a beneficial act which
does not make the show cause notice invalid. They have not submitted the
details of material consumption supported by documentary evidences.

21. They have further submitted that they are entitled to utilize cenvat credit
on export services and capital goods and the same has not been considered
before arriving at the tax liability. Eligibility to cenvat credit is governed Cenvat
Credit Rules, 2004. Credit can be taken on the strength of valid documents on
eligible capital goods and input services. The assessee has to take this credit in
accordance with the rules. The department is not obliged to determine their
cenvat credit eligibitity while demanding service tax on the taxable services.
Accordingly, their contention does not have substance.
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I hold that demand of Service Tax is sustainable.

16. Admittedly, the assessee has executed a residential complex
project having more than 12 flats and iayout of the project was approved by the
civic authorities. Therefore, the project satislies the definition of 'residential
complex'as delined in the statute.

17. Various flats have been sold by them to various customers in two
states. First, they have executed a 'sale deed' at semi-finished stage by which
the ownership of the semi-finished flats was transferred to the customer.
Appropriate stamp dufy was paid on sale deed value. No service tax been
demanded on the sale deed value in the light of Board's Circular dated
29.01 .2009. After execution of sale deed, they have entered into another
agreement with the customer for completion of the said flats and the service
tax demand is confined to this agreement.

18. The second agreement, (written or oral) and by whatever name is
called, involve supply of material and labour to bring the semi-finished flat to a
stage of completion. As it id a composite contract involving labour and material,
it clearly satisfies the dehnition of Works Contract Service '. Therefore, the
classification under work contract service and the same shall be preferred in
view of the Section 65 A of the Act. The Board vide Circular No.128/lOl2OlO-
ST dated 24.O8.2O1O, at para 2 has also clarilied as under,

"2. The matter has been examined. As regards the classification, rttith
effect from 01.06.2007 when the new seruice 'Works Contract' seruice
uos made effectiue, classification of oforesaid seruices utould undergo a
change in case of long term contracts euen though part of the seruice u.tas

classified under the res,pectiue taxable seruice pior to O1.O6.2O07. This is
because 'utorks contract' descibes the nature of the actiuitg more
specificallg and, therefore, as per the prouisions of section 65A of the
Finance Act, 1994, it would be the appropriate classification for the part
of the seruice prouided after that date.'

lg. Reliance is also placed on the decision of the Authority on Advance
Ruling in the case of HAREKRISHNA DEVELOPERS-2O08 (1O) S'T'R' 357
(A.A.R.) wherein it has been held as under:-

Aduance Ruling (seruice tax) - works contract seruice - sale of plots to

prospectiue bigers and construction of residential units under uorks
^coniract - Applicant contesting liabilitg on tlrc ground that impugned uorks
contract is- jor construction of indiuidual residential unit and not for
residential iomplex - Condition on transfer of propertA in goods leuiable to

sales tax satisfied - Record.s ind-icating construction of at least 12 residential

units lDith common facilities and- same couered under 'residential complex'

as per prouision" _ ivorks contract not for construction of i-solated house but
jor'co*mon Tacilities also - Impugned actiuitg couered under works contrdct
"seruice - SeLtions 65(91a), AfllbS11zzzza1 and 96D of Finance Act' 1994' -

Indiuidual houses built ti.rough u.torks contract haue to be uieued as Parts

oj a residential complex rathir than as stand alone house' [paras 1' 6' 7' B

In view of the above, I hold that the impugned activity is classiliable

under TVork Contract Service''
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(al In respect of show cause notice O.R.No.60/2011-Adjn.(ST) dated

23.O4.2011.
(i) Demand of service tax (including Cess) of Rs'4,46,403/- for the period

January 2O1O to December, 2010 is hereby confirmed under sub
section (2) of Section 73 of Pinance Act, 1994 against M/ s.Paramount
Buiiders, Secunderabad.

(ii) I demand interest on the service tax demanded at (i) above, under
section 75 of Finance Act, 7994, at the appropriate rate, from
M/ s.Paramount Builders, Secunderabad.

(iii) I impose a penalty @ Rs.200/- per day or 2o/o of such service tax per

month whichever is higher, for the period of default till the date of
payment of Service Tax under Section 76 of Finance Act, 1994, on
M/s.Paramount Builders, Secunderabad. However, the total amount
of penalty payable in terms of section 76 shall not exceed the service
tax payable.

(iv) I impose a penalty of Rs. 1,000/- under Section 77 of the Finance Act,
t994.

(v) The show cause notice issued vide O.R.No.60/2011 dated 23.04.2011
is accordingly disposed off.

(bl In respect of show cause notice O.R.No.54l2012-Adjn.(ST) dated
24.O4.20t2. /.,oSt 65 -/ el sFc

(vi) Demand of service tax (including Cess) of B 1,850/ for the
period Jan. 2011. to Dec.2O11 is hereby confir nder S1lb section
(2) of Section 73 of Finance Act, 1994 against M / s.Paramount
Builders, Secunderabad.
I demand interest on the service tax demanded at (i) above, under
section 75 of Finance Act, 7994, at the appropriate rate, from
M/s.Paramount Builders, Secunderabad.
I impose a penalty @ Rs.2O0/- per day or 2o/o of such service tax per
month whichever is higher, for the period of default till the date of
payment of Service Tax under Section 76 of Finance Act, 1994, on
M/ s.Paramount Builders, Secunderabad. However, the total amount
of penalty payable in terms of section 76 shall not exceed the service
tax payable.
I impose a penalty of Rs. 1,00O/- under Section 77 of th,e Finance Act,
t994.
The show cause notices issued vide OR NO 54 l2Ol2-ST dated
24.O4.2012 is accordingly disposed off.

("ii)

(viii)

(ix)

(x)

/-A
R{+o.
,h.d--

]i)
44lAqa-q

l- '31'r* lj
(R S MAHESHWARTI

ADDITIONAL COMMISSIONER

T
/ s. Paramount Builders,

5-4-187 /3 & 4, IInd Fioor,
MG Road, Secunderabad - 500 003

(By REGD POST ACK DUE)
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I

Copy submitted to
(i) the Commissioner, Customs, Central Excise & Service Tax

Hyderabad-ll Commissionerate, Hyderabad.
-(Through the Superintenddnt, Review & Tribunal, Service Tax)

Copy to

(ii) the Additional Commissioner of Service Tax, Hyderabad-ll
Commissionerate, Hyderabad.

the Assistant Commissioner of Service Tax, Hyderabad-ll
Commissionerate, Hyderabad.

the Superintendent of Customs, Central Excise & Service Tax,
Arrears Recovery Cell, Hqrs Ofhce, Hyderabad-ll Commissionerate,
Hyderabad.

the Superintendent of Service Tax, Service Tax Group-X,
Hyderabad-Il Commissionerate, Hyderabad.

Office copy/ Master copy/ Spare copy.

(iii)

(i")

(vi)

(v)

i
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