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:cA{ ffi T{ rrt frqrrqr t s qft * ffi scc},r } leq rt fi 5w it a vrff tt
This copy is grrtrtcd fttc of coal for thc privatc usc of lhc pcrson to whom it is issucd.

*t { ffsftfr w:nlrl i qqrq( rln}i Bi qftft{q. 1991 ff qrl86 + 3id,Fd Smga, wn {a a }qr"t
q+f, lqftnq, Afc ik,lwa-e, t<nre if rr eS ft ffi* ** rem r*i b h*r drirrcr<, t<ErE
*t*rnrr-sooror *srq ri+d qrq{ a €5t tl
Ary rrsasrcc lgsricvcd by ttis ordcr trly fila 6n tppal mdcr S€ction 86 ofthc Financc Act, 1994 lo thc Costoms,

Ercb. & S.relc. T.r ApFllrtr Tdblrrl Rcil,onrl Bcnct. llt 8loor, HMWSSB Boldlo8 (R..r Ponbn]
Ki.lrrt brd, Hyd.rib.d. TS-5IXXXX.

ir*q wn{ia qfuBqq, 
r rl+ fi qra:s s*tis 1ii1* r1er, um ts ff sc-qro (st i d?Ftd qPrt *l ftdq }

k qtrd * Rq, lECEftt c}httq v Rs nrkr * P*q otre ff,ri t sa* rgu *ftq6r 6I. td flre i qdi

nqlaq}r?sffiai. qria6r, qd tgl ?s ftma-d i. <s vftrn qcr *{ A,r ,t<4{*{qdli. qr q. tssa

ff qm e: * ${q i qftfrqc ff ma rs w aqtr
As pcr clausc (iii) of Scction l5f ofthc CEA. I9,l,a, th€ appcal agaiosl thc dccision or order rrferred to in sub.'

scclion (5) of s.ctioo 85, thc.ppellanr hrs to dcpo6il tcn pd cml ofth. tex, in casc where lax or lax and pcnalty are

in dispulc, or pcoalty, wh.'c auch Fulty is in disputc. in pulsusDcc of lhc decision or ord6 appcalcd againsti

Scction 35F ofthc Act is rpplicablc to lcrvicc ter car. by virtuc of Scclion 83 ofFA,l994.

srr sEr (l) lqr 3q rm (21 w sc w 1291 * *r,fu r-+d q{-d fu q'tfi * fue qt-ir ftcr cF[ d 5s 3{?II }
ffifi rnr lrr +ri 6 arts t & qti * *d{ q@ qrgil} ul <rgafi ff efrft * unr. ii rt qrer i. <rqr ftqr
cnr ftcl
Evcry rppcsl und6 $Escclion(l) lor $Ls.ction(2) or sutscction(2A)] of Scction 86 of FA,l94 shsu bc filed

withiD lhllc Doddrs ofthc dlc on whicb drc ordcr sought lo bc sppalcd againsl was reccived by lhc asscsse.. the

lcommittcc oftba Coomi!.riolat3], s lhc clra mry bc.

ta z i faFe q+s q{ A 5/ qs a 7 i$H I sn vM t ftF qri{ } P&< s{-e kr ctcl t} * 3TItr i
ffiS*cncFi6ilfui&q0t*s {frqrqrrantr Rs qr}lr* Eq q{-a foqt egr Edrd 3ftr

*n-arrt *frqftforgr qrtnff* qrtnff { lfdtaq fiztftq f{si i qfi vfr cclord eff ii ilRa
Thc sp?cal,.s rlfcr'ld to in P.I. 2 lbovc, slbuld b. filcd in s.T.5/s.T.-7 proforma in qu.dnrplicltc; lll[llUEg
mo hs Bom thc ditc on ehich thc ordd sought lo bc appcrlcd againsl was comfiunicalcd lo thc party preferring

drc eppcsl .nd should bc !..rrnFricd by four copics cach (of which on. should bc a ccnificd copy). of lhc ordcr

lppcalcd t8'in!t and l,rc Ncr-in4ridml which Sivc ris! to thc lppcal.

*{c t slq Qqra t zftt{t iv } wr{s fi€lF *cqi qd ?'t'a frrd t 
"rl 

* ffi { n$c'na t+ ff rrw i
$rftqqcHkclarrr d-dqtiiltq *t rcftftqqfi qm t6 * stlr,laBftE no t ltratc 6r vqM it ridq
tlslftq?q{6fffitudtr
Thc appcil should rlao ba rccon onicd by a cmssad bafll drafi dre\in in favour of lhc Assislant Registrnr of the

Trihmel, drsf,,n oD a tiurch of j|y Dorninalcd public saator bank at lhc place rrhctE the Tribunal is situal.d,

cvidarcing p.ynlcit of ftc fcscniH in Scction t5 of lhc Act Thc fecs payablc trt as und6:-
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5 (i)

6.(i)

2

affii Qqra * uru rrgt ftq qq sS snt<;Iqz * gril: Every spplicldon madc before lhc Appcllat' Tribuntl:

fo1 A-6 ff"at+ ftq 3r+d qrmd afi Sqra * ftq sn-cr ffi 3ra v+fi * ftq qr*<rq-*; qr

( a) in an appeal for Sranl of stsy or for rcctification of mistake or for any other purpos': or

tq ffi sr*dqI3{A{r6}y, snfta +A t Ptq se* mrr uq d< $ +r 1ot}l <tRu

(b) for rcslomlion ofan aPPeal or a. applicaton shall bc accompanitd by t fee of five hundrcd rupccs:

g*:n um * riml-a urgm rTo nrr{ ftq aq 3n+q? } qrr& t c}i {6 }s rfi tl
No fcc is payablc in case of ar applicarion filed by Commissioncr this suEscction-

H"-;;G slftff*. rea'at i;fa wn 1o Frqcr{d' 2oo2 ar dct{6, i*a wn 1p a t< rt
qt-*o tqre rvmqrr eqcr+d, I 982 i rflftd Fst 3t 3r{ {-{Aq-d cndt +l ft{Bd at qri vnqn] ff St qn

sTr*fild Fcta crdr

Atrcntion is inviled to the provisions Sovcming thesc and other rclated ma(crs' contained in thc C€ntral Excis€ Act

1944 and ccnral Excise Rulcs,2002 and the cusromi Excisc and scrvicc Tax APPcllate Tribunal (Procedure)

Rules. 198:.

with the Depar[nent vide rsgisfation number MHFP4040NST001'

AZDOIO - Adin (STXADC) dEbd 24.06.2010 was bsuod tor th6 pqiod

2OOg involving an amount of R3.11,80'439/'

wera issued - fur the p€.iod Januaiy 20lO b Decomber 2010 vido notco

ng an amount of Rs.4,46,409-, snolher for the pa'iod Janua'y 2011 to

sr DATED 27.04.2C18

This appeal is tiled by M/s Paramount Builders' 5 - 4 -'1871 3&4' 2d Floor'

Soham Mansion, M.G. Road, Secunderabad - 5OOOO3 (herein after referred as'app€lhnt')

against Ord€r-inoriginal No. 8212016-,di[l, (STXAIrc) dated 09'06'2017 {inoR No108/2014

- Adjn(sT)Aoc) (hereinafter refened to as the imPugned otder) passed by the Additional

commissioner, service Tax Commissionerate (presently Additional commissioner,

Secunderabad GST Commissionerate, Hyderabad) (hereinafter refened to as Adiudicating

Authority).

The fac{s of the case in bdef are lhat:

. The app€llant is engagad in paoviding Works Cont-act Sel.icss and 8t€ a ragistorod partnorship

'.-2

1

u{ad: Appeal No. 31201? (Sqst'

6 Be trr& t qfd riaFfd i Es cre i qi,rr 
'rqr +qr i6{ qt arl nsl ffi S Hc wt< {is

3rfu{Ttfio rrqt rFIr (s wt qts drs cI si 6q t} a}, wn qc rsE
(a) wher€ thc amouna of scrvicc tar ard intcrE dcmandcd 

'Dd 
p€rlalty lcvi'd by my Ccntral Excisc

Officer in thc case to which the apPcal relatcs is fivc lalh rup'ts ot lcas' onc rhousand rug:cs;

6q fte nri i atre {<fta tl w qrri d qi'n T qr }qr q dt qrc nql ffi rfi idlq -.f{q rJa

,fun t*.n* ** tqi qfu aro t sfuo. iftq tci q'sR Erq *6c' A n], wi qts rfl(;
(6) whcre thc amounl of scrvice tax ard interesl &manded snd pc alry lcvicd by any CcnEal Excisc

Omc€r in the casc lo whicb lhc app.al relates is morc lhan fivG l'Ih ruP'6 but no' cxcacding fifty lakh

rup€cs, fiv! lhousand ruPccs;

ri P*e xrd t 3fid ri<Fqd i w cwa t qt,rr qll +ar 6{ d\ qq aw ffi $ idl wn no
3iftr6ltfl irarq,rclEs. tqi q { arqt 4ft6 r}d, wtcsrrK:

(..) *here the amount of s€wice tax and interest demandd and penalg levied by any ceatral Excisc

officer in lh. casc !o which the appeal relatcs is morE $an 6fty lakh rupccs' lco Uoussnd rupces:

sfr A qm 86 fi 3c rrm 1ay * *a,tc rarq {q S;a 3flcfi'it } flT4 + riiq t e}t r5o }< efi tt

No fc€ is psyablc in rcspccl oftha Memorandum ofcross Objcclions referrcd to in SuEscction (4) of Scction 86

ibid.

.:i

Further

'7

datsd 23.04.201
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3

q{'d{: Appeal No. 3l/20t7 (SC)ST

Ooodnbor ml t vldo nodco daE,d 21.01.2012 dsnanding an arnount of Rs.46,81,850/' and ior

tho p6.iod Jenuery 2012 b Juno 20'12 domendlng an amunt of Rs.2,92,1771-.

Th66 notcss $r6rs isluod all€glng that tho eppellsnt hed enbrad into Sale d63d ior sale of

undMdod porf,on of lsnd bgElhe wifh tho ssmi-finish6d portlcn of th€ llal and ttl6raaflor, an

sgrssment fu. cons0ucton wtth th€ buyor of ths fiet. Tho Depertn€nt contBnded ln the notlcos

that on sxecutlon of tho salo daod th€ right ln tho property got fonsfefiEd to thoir customers 8nd

hanca th6 cons[uc{on sorvlca lEndorsd by the appellant thorEaltsr to their cu3tomers undet

agr€ernent was terablg sorvlc6 es thore axBM sarvlca provld€r b servka r9c6iver ralatjonship

b6t'veen them and this 8€wics Fndor€d by thom ell6r erecrnbn of th6 sale d€€d agaimt the

agr€ernant of comtructbn to aacrr ol th€lr cusbrnors b whom the land was alr€ady sold was

bxrbh uldor 4{Vorb Contacl Sorvics'.

Tho prrsed nodca trEs t$rrod ftr he Wfr 07nU2 lo March 2014 all€ging tho appollant to

hav6 randorgd tareble 88rvic€s und€r ths catagory of Worts Confad S€IYiras br a taxsbl€

valuo of Rs.1,05,35,84{,/- on whidl the Servica Tar du€ was Rs.5,20,892-. Th€ eppollant tvas

found to har6 paid en arrtorrnt ol Rs.l,70,371/- 8nd ther€fu.B short paid Rs.3'50,52'U'.

ln,roking the p.ovlsbns ot S€cdon 73(1A) of hs Flnancs A61, Section 658' 668 & 66D and

coniending that tho grounds of the previous Gotlcas issued wsrs also applicabl€ to th€ pres€nt

case. tho stat8 of the s€rvlce and th€ conssponding tax liabillty i€maining ssm6, hB notics was

issu€d dsrmndlng fu.5,20,892- on the Worlts Contsact Son icos rBndorBd and lor apprcpriation

of ti€ e,nount d Fls.l,70,371/-; domand of intarasl was gbo made and ponaltios proposod under

Se-tion 76 & 77 of tho Ad.

Tha Adrudicadng Autnority h6ard the maltar and hold lhat the appollant was liable to pay tax on

Worts Contsaci S€rvic€s discarding the contentjons regarding tho valblty of the notice, non-

tarability of tho salo of ssml-finbh€d tuts and the non-taxability of tho othsr amounts r€caived.

Rsgarding 0la quantificsllon ot tllo servica tiax dernend, tho Adiudlcaung Authority h€ld thst the

O6parlm6nt hed co(rsdly quenttfi€d the duty amount and the appellanfs claim was not supported

by any data. Penalty wes lovied und6r S€( on 76 & 77 of the Act.

The confirmattoo ol tho demand alminatsd in thE appesl.

Thst f!6 tnpugtl€d odsr sa Xlogd artd untEnauo lo lst ;

Ihd 0re'y submlt ttst dudr[ tha $rhloct podrd July 2012 onsant1 thsy sr6 liabls b dbdlarlB S€rvlca Tat

o.l coiEtnrtix aoramob, thoroby @ting Sorvho Tax oo lho aclivify a3 pro0@d in tte SCN ('Ed

wfi prsvioG nol,c6)i th€t tha 8016 8ffog8ton ol olo nolica (p€ra 2) b that the cordl|ction aglsfflenb 8rB

$*,iociodtoso.vh6Tqund.rwort€coot8(ts6fvlc6sndrtoa[ogstionEreisodtod€.nandSaNicoTa!

oi lha saL do€d val@;

Ihd fE ltttdncfitB provkhd by ttdn mado il snpay dBr that 0tot4h 0to snsg6tiixl *€s to dotnand tho

Sdvico Tsx o.t corduc on ryeqllont . tto qlJe llc8too *as b€s6d on grGa drortnb 
'nsntlon€d 

lor all

tho .cf\rit6 lndudlng $o snounts t9c6lvod torards sab d€6d3;

That thorB 96 an 0rl0r in qgantficali,l ol ttE do.nsid ln t|6 nolicg and w8g 6)dained 0lmugh a

compsrativo dtad in Ffa ,t ol ttc gfurds:

Thal once

That in p€ra 't4 r€06rding the ap9€ll8nt's coitgnton thsl therB was

no

Tgx oi fr8t runs bsyond the scopo of the notics; thEt the Tribunal

fn*nu-urv"r
prlor to 01.07.2010 ad n.i trrabllity ol3smi-finished flat;
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The appeal is on the grounds:

trkan to ib logicd condusk n, the entiI€ dsmand fails;

Ih wG totally qrt ol conlott and ircon€d fu. lho reaaoo ttlal ttt€

r\".rt\-'



utrad: Appeal No. 31/201? (SC)S'f

Th6t th6 salo d€6d wB ex€oiod tu tho s..nFfiniticd lH ard rg9rEanb tho constudin sork drsady

do.l6 prior b tl€ bookit{ ol t\s iat by t\s grpective hJysr arxl tla YoIt dqp unlil th6n b m.t h sdf m

wr|idr tho.r is no sawico tax; flat fui0lo b a tlat€ qttsat, t |{o should bo I contd 8rld my sort dons

pdor to 6. odm of $dl qltactE cannot bo brqElrl inb tE rB*n ot tlo rqt6 conffrct; lhai rslanco wE

plaoe oo [l€ Apor Courtruqrnont h tr€ ce ol [fT Ud., Ys Sbto ol lGftsbka [201a (3{) STR a61 (SC['

CHO Oovelopori 6 StatB ol lia.yana A ot lers [2015 -TIOL- 1521 - HC - PAH -VATIin thb rcgatd;

Thal th€rB wG m S€rvbe Tax l€vy oo sab of sornFfnirhcd frat .3 tho sarn€ b €ldid€d ftom ttle ddnili't
of sorvica u.ldor S6(;6on asB (,t/a);

Thst cfi6{ norl - lax.bb IEirrE [kB corplls tu,td, Elocticty dqodl wlbr da,!6' !qvb' bx €b" selE

no{ liabls 8rx, hg|cs srrall nol bg itdudod in tr€ trxabb vEltE srd thal tF imfl{ Ed odor confnnod

domand on th€ samo m fE ground tEt fE sppdbnl hEd not prwilsd tl6 prool of ovironcE d rto sall

srnounb p€d,ainitg to VAT, IBgis r8tio.t crlaa'06, olocttity cfiallo€ sb.: dofinino lho above mefltiooed

pafnont ho.ds in ltloir grol/ndg, ttr€y sub.nitlod that ttl6o (,la.EE rvotr odE non-fax8us rocdpts boine

$atufory crtar!€s / d€PGit 8nd u€rB rlrorE rgimbutsglrenb of o4gar8os / dral!€s irErrEd pai' oo bdlal' ol

tho o-Ebnols and do6 no( iwoN€ any P.ovisilxl o, 8orYi, 8nd h€oca fE ss,ne b to ba €'dudod iun ths

taEuo valu6 a3 por Rub 5(2) ot tho So.vf:8 Tax (Deb.min8tir of v8lue) Rules' 2006; thoy tBly on 0ls

css6oflccRoalityeoflqsvsccEt20l3(23)STR427FnMum)l,KamstakaTradoPrunotion
Org€oizat on ns CST 2016 - TIOL - 178ii - CESTAT - BAf'lG and hoocs submi[6d thai the (l€rmnd di' 

'|ot
$strin to 0lat €xto0t;

That the tnpugrEd o.dor in para 5 hdH thal tt6 groun& €xplai.Ed in the p'Erio6 noocos wors spplicauo

for Olo p,Bont cda.bo; ttEt udo{ th€ new Sorvha Tax lav @ ol Ol '2l12lhors wsre subahntbl

.tlsngos wiul a shin to nogativo list bd taxauql; ftat tho Scdon 65(105) c86€d b €xid' Soctbn 654

pertaining to dssificatiq of ssNica c6od to srili, th€l3 lss no dassifcatbn ol ssrvlcs' ffiii0oo of

sarvica raa ioBoducad und€a S€don 858 (44) cootaiain0 cetain odusb(ls' rEw d'fi'ritbn d wofiB

Conhact S€rvbB und6r Sodion 658 (SO), ,ltoga not'ficatoo 252012 - ST, nsw vstuslbn Rub 2A ot ttto

So.vicsTsx(Deb,min.tbnofvalue)Rulsiu6hrd.norrimtlxloltaxliat,lltyolwo.bconbacts€ry1c6
and abqt€rnonb undor No{ifcatioo 20121112 - STi rhat thq.fuas tF a}oostb'E in tho edi(r ndc6 sqr
not apdi:abb ior tho rsbvant porird a.ld 8s tE irptlg.tod o(b. ua3 pa€d on ird6'at atd no'F

applicad6 grounds, tE sarno noo(,3 lo bo d.oppod;

That o,rcs tts ddn6d b raissd on impptcablo prorbbE tho sarno wE not sustai'tau€ as hoH h

Maharashfa Industrisl Oev€loprnort Corporalim vs CCE tleik Potit (36) STR l2S1 firi Mum)l;

Thst t|6ro rvss rrc eviro.Eo placod on .sco.d d&draoing tho bu(bn placsd on th6 Depsfins{ to plovo tho

t..x liablity und6r tho noe S€rvicg Tar bu hsoca tlo notics ws8 not stlsttinable;

Th.t tho ndice was based ql wlmg und€.Etaraim ot the mo.matio,l sutnited by tis sppolhnt 83 tho

figu.os dqralldod by the noLs wa difieIr'|t iE n tho info.mstloo prwidod by tho Epp6ahnt that the nolico

has abo rlot cofisid€{Bd [E snounl ot Ceftat crodt udized tory8fib paytnent ol &ny;

That into.rd Itd poosni€6 a.o nol knp6abla / Pqfauo; that tho Sorvica Tar ib.{ ,t t b€ttC pqrauo'

qu€sli,l ol inb.€d doos nd a.bo 6 hold by tE Apo( ColIl in ths m$a ft@or8 ca3€:

That porlslty wB p.opcod undor Sodioo 77 bst tho notics has not pru/k €d tBens for tho apdioabflity ol

tlto sam6; that as tho appolant b slrBdy troi8rorld wi0l tho Oepaltnoot and b filing rtiums, tlo E8tr|g is

not a9Ck H6; thot thoy roly m bt6 &cision h the cc6 d C.sstivr Hoisb hd. Lts. vs CCE, Mutnbql I2(XY

(6) STR firi Mt,rrbs0l rld Jsrel tlot€ts h,t Lld [zm7 (6) STR 2,O firi Mun)l;

Thal orn tax berpft under S€doo 67 is r€qultsd to bs o(ondod lo thsn th€ dqnat|d tur 8ds cll ssni-

finish€d co.rlracl b confrn€d undor Woats Confad Sorvics 8s t}|g sppgllsnt had not collodod Sewico T.x

frorn lh6 oJstu ners; f|at tiey IEly on the 60 la\rs .t€d in thl8 tggald:

could nd b€ imposod as msroty auto.natb cotBoquoca of rEiluro to pay ddy; that dr€ry w6aB

that th6 amounts rocoiv€d to*ards ssl€ dsd w6r6 not sutliod to Soavico Tax and

cilod in this ro!8td;

That the 80 ol lhe Ad is to bo extonded to them in view od Ihe ressomblo causos of tho

givsn law, p€ymsnt ot duty voluntsrily qr wt|aloror was bolieved as ta)Gblo and the

divergor{ vi6*{ on lhe is$e;

19-ST DATED 27.04.2018
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ir+d d': Appeal No.3li20l7 (SC)ST

Tttsy ruqu6t fu. Olo sding rlHe gf th€ od€r ard grar coB.qu6. i. rEli6f.

4. I have heard the appellant on 15.03.2018, represenled by Shri. P. Venkata

Prasad, Chartered Accountant, who reiterated lhe submissions made in their grounds ot appeal

and had nothing more to add.

FINOINGS:

6. Perusal of the records show lhat lhe appellant is registered with the Department

for paymenl of Service Tax tor the services Works Contract Services'. Inlervention of the

Oepartment reveal€d that the appellant had entered into Sale deed for sale of undivided portion

of land logether with lhe semi-finished portion of the flat and thereafter, an agreemenl for

construclion with the buyer of the flat.

8. Th€ appellant aggrieved by this, protested against the inclusion of the sale deed

value for lhe purpose of demand and made lheir submissions. They also submitted that the

nolice was not valid in so far as the applicability of the provisions of the previous notices to the

present notice was wrong. The matler was decided by the Adjudicating Authority in Order-in-

Original dated 09.06.2017 based on the submissions of the appellant holding that the

arguments of the appllanl regarding the validity of the notice, the non-taxability of the semi-

finish€d flats etc were unsupported either by finding or by data. Regarding the quantilication it

was held that the D€partment had coneclly quanlified the demand and the appellant had not

given any dala to support their claim.

proposed by

thal, the

The appellant in their submissions accept that they are liable to discharge

agreements thereby accepting Service Tax on activity as

not in dispute upon examination of the impugned notices

been activity after the sale deed has been executed, under

the categ orks Contract The Adjudic€ting Authority however, in the lindings,o

I

whether the was liable to pay Service Tax on the flats sold by

L,,,,
ir.lr'.-
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5. I have carefully perused the notice, impugned order and lhe submissions made

by the appellant. I find that the app€31 has been filed with a delay of six (6) days for which the

app€llant has submitted that they had a problem in interpreting the number of days from the

date of reckoning and hence the delay. They regretted the same and requested for condonation.

I find the reason to be genuine and satisfaciory to condone the same in view of the powers

vested in me under Section 85 (3A) of the Act.

7. Tha Oepartment viewed that the construc{ion service rendered by the appellant

under agreemenl was taxable service as there exisled service provider to seryice receiver

relationship betwoen th6m and this service was rendered partly before execution of sale deed

(semi-construcled flat) and partly aner execution of the sale deed against the agreement of

construction (finishing) to each of their customers to whom the semi-conslrucled flat was

alreedy sold was taxable under 'Works Contracl Service'. This being the case, Service Tax was

anived at in the notice and the demand raised.

Service Tax on
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them under works Contracl Services held the notice to be in order disposing of the arguments

placedbytheappellantbuthasadmittedlynotgivenaclearfindingregardingthevalidityofthe

inclusion of the sale value of the sold semi-finished llats being appropriate' lt can be inferred

from the Annexure to the Show Cause Notice lPage A62 of appeal book] that the assessmenl is

made in terms of clause 2(A)(ii)(A) of the Service Tax (Oetermination of Value) Rules' 2006'

The cited Rule 2A underwenl a rettospective amendment by Seclion 129 of the Finance Acl'

'1994 read with the sixth schedule thereunder' ln terms of this retrosP€c{ive amendment' u'h€te

thecompositecontractsincludethelandvalue,theassessmentunderthisRule2(A)[applicable

forthematerialperiodindisputeintheinstantcase]wouldbeintermsofSl.No.2oftheTable

at Schedule Vl of the Financ€ Act' 2017 since there is no dispute that clause (ii) under Rule 24

is to be applied only after exhausting clause (i) and the same has actually been aPplied in the

instant case.

10. The department viewed that the activity carried oul by the appellant after the execution

of sale deed is taxable under the category of works contract Merely because the notice

differentiates the activity of the appellant in respect of the sale of the semi-linished flats sold by

the appellant and the subsequent activity ')r works contracl Services as per the contracl

agreements; this in itself is insufficient lo conclude that the value of semifinished flats is

inconsequential for arriving at the gross receipts for assessmenl to tax lf the appellant's view is

accepted, there would have been no need to issue the Show Cause Notice in the tirst place

since the liability on the finishing contract is undisputed; it is only the inclusion of the value of the

sale deed (including unfinished flat built on composite contract o' land+unfinished flat) that is

disputedintheinstantcase.l'indthattheappellantSubmittedhiscalculalions.whichhavenot

been studied or considered by the Adjudicating Authority in his findings; hence the order is non -

speaking in this regard. The submissions ot the appellant regarding the quantification of the

valueofthecontractsupportedbyproperdocumentationthereforemeritsbeingre-examinedby

the lower aulhoritv ln the interest of justice, the matter has to be r€rnanded bad( to the

Adjudicating Authority for the express PurPos€ of anivim at th€ valua of the cor rad under the

Works Contrad S€rvices undeltaken by the appellant to cor€c{ly sss€ss th€ tax liability' The

appellant is also dircded to submit the d€t8ils to the Mudicating Antlority for pe{usal during

th€hearingg'antedtotheminaccordancewithsl€prin(jPlesofnatural,iustice.lrelyuponthe

rulingspronouncedinthecaseofCCE,PanchkulavsGoellnternationalA^Ltd[2015(39)STR

330(TriDel)]andCSTvsAssociatedHotelsLimitedt20l5(37)STR723(Gui)]inorderingthe

remand.

11. The apPellant submits that the notice issued under Section 73(1A) of the Act was

notvalidaSthelawhadchangedsubstantiallypostol.oT.2ol2whenthenegativelistbased

schemewasintroduced.TheylurthercontendedthattheSection65(105)ceasedtoexist'

Section 65A pertaining to classilication of service ceased to exisl' there was no classilication of

r EXCUS-SC-AP
,l
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26120'12 - ST; that therefore the allegations in the earlier notices were not applicable for the

rel€vant poriod and as the impugn€d order was passed on inelevant and non-applicable

grounds, the same needs to be dropped. ln this regard, I find that the aclivity of the appellant,

Works Contracl Servic€s, is also agreed upon by the appellant and the only obieclion to the

notices issued was regarding the valuation of the contracl undertaken by him. This being the

case, when the changes in the law were effected, the basic definitions of the activities were not

changed and remained the same though the liability was governed by the new provisions. As

submitted by the appellant lhemselves, Works Conlracl Services was defined under Section

658 (90) and abalements provided under Notirication referred to. Further the grounds

menlioned in the earlier periodical notices were also lhe same demanding tax on the Works

Contrad Services provided by the appellant. Therefore, I do not find any infirmity in the notice

referring to the allegations in the earlier notices and making the same applicable to the present

nolice in terms of Section 73(1A) of the Acl. On this basis the argument of the appellant in this

regard is reiecled.

'12. ln vlew of the dlscussions rocorded above, para 19(i) of the ORDER portion is

sd arid€ and refirend€d to the A.lirrdicating Aritho.ity who is dirEted to:

(a) Examine the sale deeds to vivisect the land value and the value involved in the semi-

constructed flats;

(b) AtgreSate the value of the semi-constructed flat to the gross value of the finishing works

rontract in the second construction aSreement;
(c) Apply the retults of (b) to claure (i) of Rule 24 of the Service Tax (Determination of Value)

Rules 2006 to assess the liability
(d) lf the assessment is not possible under clause (i) it shall be done in accordance with clause (ii)

afier allowing abatement prescribed in the sixth schedule to Finance Act, 2017. After deciding

on whether clause (i) or (ii) [under Rule 2A of the ST Valuation Rules] is applicable, at the time oI
quantificatioo of liability, the lower authority shall consider the appellant'r plea that the notice

did not consider the Cenvat credit utili.ation toward payment of tax; and cum-tax benefit shall

be extended under Sec 67(2) on the value attributable to the semi finished flat in the sale deed.

(e) The app.opriation of amount paid is not contested, hence Para 19(iil of the imputned order
It uphcld; the same stands adjusted against modified liability arising from (c) or (d) supra in the

denovo proceedings;

{f) lnterest, a quintessential liability accompanyinS belated payment of tax, is to b€ computed on

such modified tax liability arrived at (c) or (d) supra. Para 19(ili) ot the impugned order stands

modltled accordinSly.

'13. Regarding the protest of the appellant against imposition of penalty on the basis

of bonatide belief, the same cannot be considered in view of the appellant being registered with

the Departmenl under the c€tegory of works contracl service and being aware of the

contingencies of law. Posl O1.O7.2O12, lhere has been no doubt regarding the payment of

Service Tax under the category of works conlracl, and the appellant cannot hide behind the

excuse of the dispuled issue being under litigation. lf the appellant has akeady paid tax on the

activity for which is raised, ihen the penalty would be in accordance to the short

paid / not

te ng

based on the remand made. Furthermore, lam also

ol Section 80 as the same has been omitted from the

statute n, without saving / repeal in respect of the existing

3cr

HYD,E

the date of
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impositions, by Section 116 of the Finance Act, 2015 The waiver provision is therefore not

available for invocation. The penally under Sec 76 is sPecific to non discharge of tax and does

not require allegation of gross violations; and is imposable for the malfeasance where lhe notice

is issued lor normal period of limitation. Para 19(iv) of the imPugned order stands modifi€d to

the etfect that it shall be computed at 1oolo of tax liability arising in denovo proceedings ord€red

supra.

1+.A penalty of RS.1O,0OO has also been imposed under Sec 77 of the FA 1994' which has

been contested in the appeal. I find that Para 8(iv) of the Show Cause Notice is vagus in making

theproposalnordoestheimpugnedorderdiscusstheviolationsmerilingtheimposition.When

a penalty under Sec 76 squarely covers the malfeasance' there is no call for an imposition

underSecTTforthesameviolationThecitedprovisionhastwosuFsections'77(1)and

residuary 77(2). None of the violations listed in Sec 77(l) is alleged in the SCN' and there is no

justilication for imposilion of penalty for a violation which is already covered by Sec 76' There is

clearly no justification recorded for taking recourse to lhe residuary penalty provided under Sec

77(2). The vagueness in proposing Penalty has been disapproved in several rulings' particularly

SANMAR FOUNDRIES LTD. VETSUS COMMR' OF C. EX. & CUS', TIRUCHIRAPPALLI [2015

(316) E.L.T. 659 (Mad)I, and RA,MAL LAKHICHAND Versus COMMISSIONER OF CUSTOMS'

AURANGABAD t2O1O (255) E.L.T. 357 (Bom)l Therefore the penalty imposed under Sec 77 at

Para 19(v) of the impugned order is legall and is s€t aside. ln view of the

.l -

above. the following order is passed i..,

.. -.ORDER

s modified to the. enefit discussed supra and theThe impugned

appeal is partly allowed bY way oI
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