
o/c-

Sir.

Thanking yoq

sincerely.

lr,
Chartercd Accountant.

M.RAMACHANDRA MUR'n{Y
CHARTERED ACCOI.'NTANT

To
The Secretary,
Sales Tax Appellare Tribunal.
A. P.. Hyderabad.

Flar No.303, ASHOKA SCTNTILLA
H.No.3-6-520, Opp. To KFC.
Hrmayathnagar Main Road-
Hyderabad -500 029
Tel.:040-30878935 / 36

Date:31/0SD0lI

Sub: Filing of Appeal in the_case of M/s. Summit Bui,ders, M.G.Road, Secunderabad,- For the Assessmenr perioa oec,o.s-to o"i:olilo?, ^

Please find enclosed herew.ith rhe follow,n* .oo"ll*i"^,
l. Form -App 401

2. Facts of the case and grounds of appeal ;fi::3. Chaltan bearing No. 6 r/f 1g at.:trosaolt ror

4. order passed bv ,n";-.:-,-- :'lor 
Rs2'0fi)/-towards appeal fees'

a"t a.si0l.t0riihfirrff,!:'i*fffifi'll"li.:;;;,.""*mper Division. Hyderabad,

5. Four copies Assessment ofvalue Added Tax passed drpassed by the Dy. commerciar rax orn..; iR.;ffi;; ;:J1j,0#,TfffiTry#;:,
6. power ofAttomey (Form 565).

Kindly acknorvledge receipt ofthe above documents and post the appeal for hearing.

Munhy

a
31 t'/lAY 2011

lnrnrri 11c....,..

EB B AD-t
4:



e-h aWy

FORM APP 401
FORM OF APPEAL MEMORANDUMTOTHE APPELLATE TRIBUNAL

[Under Section 33] [See Rule 44(l) (a)]

In the Sales Tax Appellate Tribunal,
Andhra Pradesh.
No...... of 201 I -...

M/s.Summit Builders, M.G. Road, Secunderabad .......Appellant (s)

Versus

State of Andhra Pradesh............. Respondent

l. Name, address and TIN/GRN
No. of the Dealer

2. Tax period / Tax periods

3. Authority passing the original order
in dispute

4. Appellate Deputy Commissioners of
Commercial Taxes passing the order under
Section or the Deputy Commissioner
or Joint Commissioner (Commercial Taxes)
Legal, passing an order under'section

5. Date of Communication of the order now
appealed against.

: M/s.Summit Builders
D.No.5-4-18713 & 4, Soham Marsion
M.G. Road, Secunderabad
28790571789

: December'2005 to October'2006/VAT

: Deputy Commercial Tax Officer.,
Begumpet Division, Hyderabad

: Dy. Commissioner(CT)
Begumpet Division, Hyderabad

:05/04/2011

:M. Ramachandra Murthy,
Chartered Accountaut,
Flat No.303,Ashoka Scintilla,
D.no.3-6-520, Opp. KFC, Hirnayatnagar
Hyderabad
Tel.:040-30878935/36

: State Representative before the
A.P. Sales Tax Appellate Tribunal
Hyderabad.

I

6. Address to which notice may be sent
to the Appellant.

7. Address to which notices mav be
sent to the Respondent.

8. Relief claimed in appeal

(a) Taxable tumover determined by the : NIL
assessing authority passing the
assessment order disputed.

(b) Taxable turnover confirmed by Appellate : NIL
Deputy Commissioner of Commercial
Taxes or by Deputy Commissioner or
Joint Commissioner (Commercial
Taxes) as the case may be.

---..---.------.



(c) Iftaxable turnover is disputed

(i) Disputed taxable tumover
(ii) Tax due on the disputed taxable tumover

(d) Ifrate oftax is disputed

(i) Taxable tumover involved
(ii) Amount of tax

e) Specify, ifany, other reliefclaimed.

9 Grounds of appeal, etc.

VERIFICATION

: NIL
: Rs.2,39,6841

: NIL
: NIL

: Other grounds that may be
urged at the time ofhearing.

: Separately enclosed

l--4-
gned) Appellarr6ru

(Signed) Authorised representative, if any

ofthe appellant(s) do hereby
my our ledge and belief.

I,

declare that what is stated above is true to

Verified today the 2nd day of May'201 I

N.-l--

Appellant(s)

(Signed) Authori zed representative, if any



TIN / GRN 287S05717RS

DECLARATION FORM APP 4OOA

I See under Section 3l(l)l I Rute38 (2)(d)]

Date IIonth Year

lt MAY

I/We S/o, appellant named in the
appeal preferred herein as IWs. summit Builders (Dealer/Firm Name) with rlN/GRN
28790571789 hereby declare that

+ the tax admitted to be due, or of such instarments as have been granted and the payment of r2.5%o
ofthe difference oftax assessed by the authority have been paid, for the rerevant tax period in respect
ofwhich the appeal is preferred, the details of which are given below.
+ no arrears are due from me for the rerevant tax period for which appear is preferred due to the
reasons:

lvl/s. Summit Builders
MG Road, Hyderabad

To

The Appellate Deputy Commissioner (CT)
Punjaguua Division
Hyderabad

n' naturc

Total Tax Paid:

a) Cheque/DD particulars Bank /Numbrg2lrgylDaie
.S e oun Ar-,^Branch:

b) Cash Particulars: Receipt No:_ Date:

c) Chailan particulars: DateChallan No:

(* Strike offwhich is not applicable)

Status and rclatiorship to the dealcr

2012

From

l2.5oZ Disnuted Tax

,/)

Name ofthe Treasury _



SUMMIT BUITDERS,
MG ROAD, SECUNDERABAD.

Grounds of appeal:-

a. The impugned revision order is highly illegal, arbitrary, unjustifiable
and contrary to facts and law,

b. Whereas the appellant is an assessee on the rolls of the CTO, MG
Road Circle, the assessment order dated 17.4.2007 has been passed by
the DCTO, Begumpet without any authorization. It has been held in
the case of Sri Balaji Flour Mills Vs CTO, Chittor in a decision dated
30.12.10 by the Honourable High Court ofA.p., that such assessments
are unauthorized and illegal. It is therefore submitted that the
assessment order passed by the DCTO itself is illegal and
unauthorized.

c. Appellant submits that the question of revising an illegal order does
not arise. Law does not permit to revise an order, which is illegal.
For this ground only, the impugned order is liable to be set aside.

d. It is next subrnitted that the relevant Section 32 relatiang to revisional
powers, reads as follows:-
"32. Revision by Commissioner & others prescribed authorities

Statement of facts:- LaIOS to tOlO'lVAf

L Appellant is a dealer engaged in the business of execution of works
contracts and is an assessee on the rolls of the CTO, MG Road Circle,
Hyderabad. As the appellant has been constructing and selling
independent houses, apartrnents etc., it has opted to pay tax under
Section 4 (7) (d) of the APVAT Act, 2005 (hereinafter referred to as
Act) under composition scheme.

2. The DCTO, Begumpet passed assessment order dated 17.4.2007 for
the tax period from December,2005 to October, 2006 demanding
output tax of Rs.73,757.

3. Subsequently, the leamed Deputy Commissioner (CT), Begumpet
Division (for short DC) issued revision notice under Section 32 (Z) of
the Act proposing to revise the said assessment order. ln that notice,
it has been proposed to levy tax on the alleged short reported works
contract receipts tumover for the tax periods Decemebr,2005 to
March'2006 and April,2006 to October'2006 based on the
information stated to have been received from other State Govemment
Departments ofAndhra pradesh. It is also proposed to demand tax on
4% nd 12.5% taxable goods purchases from un registered sources.

4. Subsequently, the appellant has filed objections in two instalments.
5. However without properly considering the objections filed, the

learned DC passed the revision order dated 31.3.201L
6. Aggrieved by such revision order, appellant prefers this appeal on the

following grounds, amongst others:.

I



(l) The Commissioner may suo moto call for and examine the record
of any order passed or proceeding recorded by any authority,
officer or person subordinate to him under the provisions of the
Act, including sub-section (2) and if such order or proceeding
recorded is prejudiciat to the interests of revenue, may make
such enquiry, or cause such enquiry to be made and subject to the
provisions of the Act, may initiate proceedings to revise, modift
or set aside such order or proceeding and may pass such order in
reference thereto as he thinks fit.

(2) Powers of the nature referred to in sub_section (l) may also be
exercised by the Additionar Commissioner, Joint commissioner,
Deputy Commissioner and Assistant Commissioner in the case of
orders passed or proceedings recorded by the authorities, officers or
persons subondinate to them"

e. The impugned revision order very much shows that the assessment
orderof the DCTO is not prejudicial to the interests ofrevenue. There
is nothing to suggest in the present revision order that the order of theDCTO is prejudicial to the interests of revenue. In such
circumstances, there is no case for making revision ofthat order. It is
therefore submitted that the action ofthe learned DC under Section 32(2) is unauthorized exercise of power. For this ground also the
impugned order is liable to be set aside.

f. Levy of tax of Rs.45,954:- In the revision show cause notice it is
stated that appellant has received amounts on account ofexecution of
works contracts to a tune of Rs.56,44,500/_ and on account of car
parking and service tax payments, an amount of Rs.10,73,3g4-00
totaling to fu.67,17,8g4/- against which appellant has reported a
tumover of Rs.21,22,500/- only for the period llom December,2O05
&_March'2006 resulting in short reporting of llurnover of
Rs.45,95,384/-. Tax has been proposed on this amount @ l%o, whicl.t
ts not correct.

g. Appellant has opted to pay tax @ lo/o under composition under Sec.4
(7) (d) of the APVAT Act'2005. Hence the consideration received
or receivable which relates to the sale of apartments, houses etc., is
only taxable, but not the credits or installments or any other amounts
like car parking and service tax payments received duiing that period.
During the period from December'20O5 to March,2006 Appellant has
sold the independent houses and registered the same in favour ofthe
prospective buyers, for an amount of Rs.30,05,000 with the Sub-
Registar's office and paid VAT @ l% on the registration value which
is the sale consideration received. Appellant has declared the said
tumover in the monthly returns for the said periods (xerox copies of
returns filed before the DC).

h. Appellant has informed the DC in writing that it is not clear from the
revision show cause notice where from the works contracts receipts
tumover of Rs.56,214,500/- is extracted. Appellant has therefore

2



requested the DC to kindly consider the tumover of Rs.30,05,000/_ for
the period fiom December'2005 to March,2006 and drop further
action in the matter on this issue. It is further requested .lf it is
proposed to proceed further on this issue we request to kindly fumish
the break up for the figures adopted in the revision notice, to enable us
to file effective objections in the matter.,

i. However to the surprise of the appellant, the learned DC committed a
grave enor in not fumishing the break up and simply confnmed the
proposal. The DC observed that certain information has been
fumished to the appellant. Revisional authority is not a post master
to just fumish the information received from the others. When a
particular tumover is proposed in the revision notice, it is for the
revisional authority to explain the break up and source of that
tumover. As the DC failed to fumish the required information, the
impugned levy is ilegal and is in vioration of principles of naturaljustice.

j. Tax of Rs.68,860:- In the revision notice, tax @ 3%o wasproposed
on the purchases of sand, stone metal and bricks=purchased from un
registered dealers and tax @ I I .5% on the purchases of goods taxable
@ 12.5%. In fact there is no purchase tax, that has bee-n provided in
the Act. Further sand, stone metal and bricks are purchased from nonVAT dealers to an extent of Rs.502356/-. All these non VAT
purchased goods are used in the construction of Apartments on which
apperrant has opted for composition and paid tax @ ruat the time of
registration of the Apartrnents. As the goods are used in the
construction, the property in these goods is already included in the
value of the Apartments and hence the levy of tax on these non vat
purchases is also not correct.

k. This tax has been levied under Section 4 (7) (e) of the Act. It is
submitted that clause (e) is applicable only to a dealer, who has opted
for composition under all the three clauses i.e., (b), (cj and (d) and it
does not apply to a dealer, who opts under any one of the three
clauses. The language of the clause is very clear and there is no
possibility for second opinion. In this case, appellant has opted for
composition only under clause (d) and hence the said clause (e)
cannot be applied. For this ground alone, no tax is payable on the
goods specified in clause (e).

l. Without prejudice to the above, appellant submits that even if for any
reason the said clause (e) is made applicable, no tax need be paid at
the higher rates because clause (e) is very clear in saying that under
clause (e) tax is payable only at the rates applicable to those goods
under the Act. In this case appellant has opted for composition under
Section 4 (7) (d) of the Act. In respect of the goods used by the
appellant in the execution of works conEact, the rate of tax is 4o/o of
25% of the consideration received or receivable. Clause (e) says THE
RATE APPLICABLE UNDER THE ACT. The rate applicable under
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the Act is 4% of 25%o. Clause (e) does not authorize collection oftax
at the full rate of 4o/o or l2.5Vo, as there is no mentioD of .Schedules

to the Act' in that clause. For example in respect of,lease tax,, in
Section 4 (8) of the Act, it is specifically mentioned ,at the rates
specified in the Schedules'. As, such words do not find place in
Section 4 (7) (e), it cannot be assumed that the rates in the Schedules
have to be applied. It is settled law that there cannot be any
presumption with reference to the charge to tax. Any ambiguity in the
provision shall be interpreted in favour of the tax payer. It is also
settled law that when there is possibility to apply two rates of tax on
the same commodity, the least of the two has to be applied. It is
therefore submitted that on mere presumption, higher rates of tax
cannot be applied. There is no authorization in clause (e) to collect
tax at the rales of 4%o or 12.5o/o as the case may be. Further appellant
has paid tax at the rate of 4%o only under clause (d) and not at l Zo. As
appellant has already paid tax 4yo on the same goods, the question of
paying tax once again @ 4%o does not arise. What has been reduced
under clause (d) is only the quantum of tumove r to 25%o but the rate of
tax of 4%o has been retained. In the result no tax becomes payable
either @ 4%o or @ 12.5.

m. The leamed DC has simply avoided discussing any objections of the
appellant, which would tantamount to admitting to them.

n. It is therefore submitted that levy of tax under clause (e) is neither
correct nor legal.

o. Tax of Rs.54,996:-
October'2006, the

Similarly for the period from April'2006 to
DC has adopted output turnover of

Rs.2,65,19,128/- against the rumover of Rs.2,10,19,500/_ reported in
the monthly retums alleging short reporting of a turnover of
Rs.54,99,628/-. Appellant has reported a turnover of Rs.2, 10, I 9,500/_
in the monthly retums for the tax periods April,06 to October,2006
and paid tax @ l% along with the returns. The revision notice also
shows Rs.2,l0,l 9,500/- as the tumover reported in the returns in Form
VAT 200 for the said periods. It is not clear from the revision notice
where from the output tumover of Rs.2,65,19,12gl- has been taken.
Appellant has therefore requested to adopt the turnover of
Rs.2,10,19,500/- only for the said periods and drop further action in
the matter. Appellant has also stated .lf it is proposed to proceed
further on this issue we request to kindly furnish the break up for the
figures adopted in the revision notice.'

p. However to the surprise of the appellant, the leamed DC committed a
grave error in not fumishing the break up and simply confirmed the
proposal. The DC observed that certain information has been

fumished to the appellant. Revisional authority is not a post master

to just fumish the information received from the others. When a

particular tumover is proposed in the revision notice, it is for the

revisional authority to explain the break up and source of that
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tumover. As the DC failed to fumish the required information, the
impugned levy is illegal and is in violation of principles of natural
justice.

q. Tax of Rs.69,E74:- This amount oftax has been levied under Section
a Q) @) of the Act. All the grounds that are mentioned earlier on this
issue may kindly be read as applicable to this tax amount also.

r. It is submitted that levy of tax of Rs.l,l4,gl4 for the period from
December, 2005 to March, 2006 and Rs.1,24,g70 for the period from
April, 2006 to October,2006 under the above heads in the so called
revision is therefore not correct.

s. For these grounds and the other grounds that may be urged at the time
of hearing, appellant prays to set aside the impugned order as illegal
and to allow the appeal.

Appellant(s)

VERIFICATION

I of the appellant

true and correct to

Appellant(s)

herein do hereby declare that the facts stated above are
the best of my knowledge and belief.

Verified today the 02nd day ofMay,20l I

5


