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qlcl ftffi as qft fuqr rm { :rr <fr } ffi sq+Ir + ftrr q-6 xR gw t ff er& ir
This copy is granted free of mslforthe privale use of the person lo whom il is issued.

+ti fr ft{iF-ff e-q qftcr i sr.rff,d EI in t A-{ 3TF}F-rq. reea ff trr.r & * ra-ri< *cre!6, -:-sr< clq q +{rfrr
3{ftq 3rfu+rvr, mq *q. y{c a-q,t<r<rq ifr u-c ffi ut< ffi fr$ qrncd t,frA t @, +cdrrrq, t<<rrr<,
fuiTr<r-soooor * qce{ irfi-q <rrr +-r r+i ir
Any assessee aggrieved by this order may file an appeal under Seclion 86 of the Finance Act, 1994 to the Customs, Excise &
Service Tax Appellate Tribunal, Regional Bench, 'lst Floor, HMWSSB Building (Rear Portion), Khairatabad, Hyderabad, TS.
500004.

i*q :-gr< 9f6 3rftftqq.rq{a 4} ?rrrr :s nF h ris 1i;1 * r1cn. rrr.r 8s ff:JtT,firT (5t t i<ff-r il*cr qr ffq *
E-r-A q+q + frq. q{qqai + ffi{ rn ftq ilic1 } E-Fd 3{.fi-{ ff.€ -ur ra+ rgru hRq6rTr. i}'r qrr+ t
rfi rr qr r' *' qc ffit *r qr <s {T a-at irm rg ffir *r. <q vftgIT qcr 6-r FFII ir{T Fr + qrq-qT it.

u5 q, ruq ff um r: * q'{r4 t 3Tfuftqq ff ur.r rs rr5 qFI *l
As per clause (iii) ol Section 35F of the CEA, 1944, the appeal against the decision or order referred lo in sub-section (5) of seclion

85, the appellanl has lo deposil ten per cent of the tax, in case where lax or lax and penalty are in dispute, or penalty, where such

penalty is in dispute, in pursuanc,e of the decision or order appealed against: Sec,lion 35F of the Act is applicable to service tax case

by virtue of Section 83 of FA,1994.

3tr UrrT (r) tqT 3rr firT (2) rTr 3s tlm r:rrl h iirrk r&+ qftq frq qr?qr * E-r-a orfi-e ft'c.r qr{r Et Tq qrt r *
ftqtfi-ff am crs q;ii ff ilrfts fr +{ Irfii * $-cr 15w argnii qr 3n{-nii ff qRft1 * rrr. *} * Ilrr{r Er.
Erq-r ftqr qrlr Brr
Every appeal under sub-section(1) lor sub-section(2) or sub-section(2A)l oi Section 86 of FA,'1994 shall b€ filed within lIEg
Og0!!S of the date on which the order soughl lo be appealed against was received by the assessee, the {Committee of the
Commissioners], as the case may be.

i-q : t :Fqfud 3r+q qq & s, rr,q * z ffi q qn cfft i F{q ql?er * R-5-6 qfi-e ftsr qr{r 6i fq 3{Arr h
fttfF-fr h qrq q-dci ff il-fte + fi-{ r-fr+ }'$-a-r ftqr qr qr, r tr ftq 3{Grr * A--a qf-q frlt er'rr qrt-.rt i
3rt 3rtr'{ 6{+ } Rq ftfua qr aftr ff vr qr?qt ff qn cffi frqs eti srGq rFrq+ * r|+ qft yqrFrfr cft Ai
qrBo)
The appeal, as refened to in Para 2 above, should be liled in S.T.5/S.T.-7 proforma in quadruplicale; within three monlhs from lhe
date on which the order sought to be appealed againsl was mmmunicaled lo lhe parly prefening the appeal and should be

accompanied by four copies each (of which one should be a cerlified copy), ol the order appealed against and the Orderinoriginal
which gaYe rise to the appeal

rfi-e * er+ [q'r< ] qM it" + F6rr6 rftEfr. * cq d s6i D4a-{ Rril t {df +ffiSrrfrq-fa *+ ff qnet

i vre frq trg tqift-d qil il€ {qr A+ qIGT q}r qftlftqq ff tr.I so * 3i tfr frRffs gJis * q,rrrr rr r+ror
!ff.iq1A+ TArTr 

"q 
c5;+ftxftfualr

The appeal should also be accompanied by a crossed bank draft drawn in lavour of the Assistanl Registrar ol lhe Tribunal, drawn

on a branch of any nominaled public sector bank at the place where the Tdbunal is siluated, evidencing paymenl of fee prescribed

in Seclion 86 ofthe Act. The fees payable are as under:-

ror fr{r qrrr,+ * 3r+m {qRrfr A rq crr+ t qirn rr+r +fl fi 3tr qm a-4r Gtff S +4q 3i'rr< eJ6
qBarrl arrr qrnqr trqr qs Eq+ qfq qrq qI Tq+ rc a iir. uct q6 rf,rr.
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5.(i)

qftq t: Appeal No. 08 / 2018 (SC) ST-

(a) 'xhere the amount of seryice tax and inleresl demanded and penalty levied by any Central Excise Ofiicer in the case

to which lhe appeal relates is flve lakh rupees or less, one thousand rupees;

rarfrq crq+ i 3rfi-q:ieRra at cq qrci t qirn rrqr +ar 61 3ftr qrs nqT fffi ft irftq rFIr< eJ6
3{erfirft ar.T Trnqr rrqr rs Ec} qld cFc + 3{fu6, tft-< fi} [qrq qrq * q;c. Er iit, 6qt qfq {sr.,
(b) where the amount of service tax and interesi demanded and penally levied by any Cenlral Excise Ofiicer in the case

to which lhe appeal relates is more than five lakh rupees bul nol exceeding fifty lakh rupees, llve thousand rupees;

rrTr ftq qrri q rrfrq {aftrr at rq qrq-t t cirn rrqr +{r +'r qtr arrq rqr F* S i*q rarn cJq

qffi arrr rrnqr q{r 6g. .rrir q-qm {Fq'fr qfuq t a}. r,c+ E{ ETr.,
(c) where lhe amount of service lax and interesl demanded and penalty levied by any Cenlral Excise Officer in the case

lo which the appeal relates is more lhan llfty lakh rupees, ten thousand rup€es:

rffffnrrr$ffsctrrrrr,l*si tfra q!qs;{ alrcRff +nrq-{+m'trt+€ rfqtqa-ff Al

No fee is payable in respect ol the Memorandum of Cross Objeclions refened to in Sub-Seclion (4) of Section 86 ibid.

notices were issued alleging that the appellant had entered into Sale deed for sale of

shed portion of the flat and thereafter, an

The Department contended in the notices

<ffii fiqrc i rrv vE$ ftq qq qS 3lr+fic{ + qm,

Every application made before the Appellate Tribunal

(Tr iiq' ff ffi + Fdn sr+{ qr r{fr +t Wr.+ * Rq qmr ffrff 3rq Fqtfr{ * RI 3 +fi qr, qr

(a) in an appeal for grant ol stay or for reclificalion of mistake or for any other purposei or

rq F;ff 3T+q qr 3n?rr + 5-i qlR-fr 6A * Rq:5{+ mq EqII qlq q} 6r ,J"r d+ ?rBqt
(b) for resloralion of an appeal or an application, shall be affompanied by a fee ol live hundred rupees:

gq sq er.r i 3iTri-{ qr{-fi gm qrT. frq rrr' 3lr+fi * rrrn i air€ e5o ?a a-fi tt
No fee is payable in case of an application filed by Commissioner under this sub-seclion.

adtq s tE c5w *fuftw, rs,u 3lrr An+q r..rrq qw 1M. 2002 dqr ffcraIm, +dlq 3 lE q< a i-ar +r
qffiq Eqa-q 1chflr 1M. rgs: t qrrft-q gqt qtr rq {aftra crrdt + ft,ikd 6{+ qr+ sIEEril'ff +.
rqrr 3n6ffi- B'{I qrfl *r
Attention is invited to the provisions goveming these and other related matters, mntaind in the Central Excise Act, '1944 and

Central Excise Rules, 2002 and the Customs, Excise and Service Tax Appellate Tribunal (Procedure) Rules, 1982.

This appeal is filed by M/s Paramount Builders, 5 - 4 - 1871 3&4, 2nd Floor,

Soham Mansion, M.G. Road, Secunderabad - 500003 (herein after referred as 'appellant')

against Order-in-Original No. 45 / 2016 - Adjn (STXADC) dated 30.12.2016 {in o.R. No.2412016-

Adjn(ST)ADC / C. No. lv/16/195/201'r - S.Tax (Gr.X)) (hereinafter referred to as the impugned order)

passed by the Assistant Commissioner, Division - ll, Service Tax Commissionerate (presently

Assistant Commissioner, Secunderabad Division, Secunderabad GST Commissionerate,

Hyderabad) (hereinafter referred to as Adjudicating Authority).

. The appellant is engaged in providing Works Contract SeNices and are a registered partnership

firm and are registered with the Department vide registsation number AAHFP4040NST001.

. A notice HQPOR No. 87n010 - Adjn (ST)(ADC) dated 24.06.2010 was issued for the period

September 2006 to December 2009 involving an amount of Rs.11,80,439/-.

. Further periodic noti@s were issued - for the period January 2010 to December 20 t 0 vide notice

daled 23.04.2011 demanding an amount of Rs.4 ,46,403f, another for the period January 201 1 to

December 201 1 vide notice dated 24.U.2012 demanding an amount of Rs.46,81,850/- , for the

.,- _period January 2012 to June 2012 demanding an amount of Rs.2,92,4771- and for the period

Al/2012lo 03/2014 demanding an amount of Rs.5,20,892-.
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The facts of the case in brief are that:
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That the impugned order was illegal and untenable in law:

That the finding at para 11.6 was not coned at all as the appellant had submitted the requisite delails

interalia, the detailed statement showing lhe flat wise details of ths booking date, amount received towards

the sale deed, additional works, VAT, Registration expenses etc and also submitted the copies of the

occupancy certificate; however the impugned order gave a finding that the deiails / documents were not

submitted; that the Adjudicating Authority could have collecled the information and nothing prevented him

from doing so;

That they had contended that the provisions of Sec*ion 73(1A) of the Acl was not applicable in the instant

case and cited various explanations but the same were not considered and hence the issue of notice was

not valid;

That ST could not be levied on the sale of immovable property; that the fats were booked afler lhe date of

occupancy certilicate and the sale deed was executed for the entire value; that they refer to the provision in

Seclion 66E(b) of the Act;

That they submit that they are liable to discharge Service Tax on @nstruclion agreements, thereby

accepting Service Tax on the aclivity as proposed in the SCN (read with previous notices): that the sole

allegation of the notice (para 2) is that the construction agreements are subiected to Service Tax under

Works Contraci Services and no allegation is raised to demand Service Tax on the sale deed value;

That the statements povided by them made it amply clear that though the allegation was to demand the

Seruice Tax on constru_@n agreernents, the quantification was based on gross amounts mentioned for all

tlt aciivities including ths amounts received towards sale deeds;

V>i>

3. The appellant contested the demands confirmed in the impugned order, on the

following grounds:
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that on execution of the sal€ de6d the right in the property got fansfened to their customers and

hence the construction service rendered by the appellant thereafter to their customers under

agre€ment was tiaxable service as there existed service provider to service receiver relationship

between them and this servic€ rendered by them afrer execution of the sale deed against the

agreement of consfuction to each of their customers to whom the land was already sold was

taxable under'Works Contract Service'.

The present notice was issued for th€ period O4nU4 b 03/20't5 bas6d on the details furnished

by the appellant vide letter dated 13.U.2016 and alleging the appellant to have rendered taxable

services under the category of Works Confact Services for a taxable value of Rs.43,18,635/- on

which the Service Tax due was Rs.1,92,667/-.

lnvoking the provisions of Sectjon 73(1A) of the Finance Act, Section 658, 668 & 66D and

contending that the grounds of the previous notices issued were also applicable to the present

case, the status of the service and the corresponding tax liability remaining same, the notica was

issued demanding Rs.1,92,6671 on the Works Contract S€rvices rendered; demand of interest

was also made and penalti€s proposed under Section 76 & 77 of th6 Act.

The Adjudicating Authority heard the mafter and adjudicated the notic€, holding inter alia that the

appellant was liable to pay tax on Works Contract Services discarding the contentions regarding

the validity of the notice, non-taxability of the sale of semi-finished flats and the non-taxability of

the other amounb received. Regarding the quantification of the service tax demand, the

Adjudicating Authority held that the Departrnent had conectly quantifed the duty amount and the

appellant's claim was not supported by any data. Penalty was levied under Section 76 & 77 of the

Act. The confirmation of the demand culminated in the instant appeal.

,(



efft€l ri appeat No. oB / 2018 (Sc) ST

That there was an eror in quantification ot the demand in the notice and was explained through a

comparative chart in para 1 1 of the grounds;

That once the apparent enor was taken to its logical mnclusion, the entire demand fails;

That the finding of the Adjudicating Authority in para 1 1.4 regarding the appellant's contention that there nas

no demand on the sale of semi-Iinished flats was totally out of context and incorrecl for the reason that the

demand o, Service Tax on sale of semi-linished flat runs beyond the scope of the notice; that the Tribunal

Stay order dealt with taxability of construclion prior to 01.07.2010 and not taxability of semi-finished flat;

As there was no llnding given regarding the taxability of the finished flat (sale deed value), they wish to

reiterate the submissions made in the Show Cause Notice reply;

That sale deed was entered into after the completion of the building, demand cannot be justifed under the

said entries; that till the stage of entering into a sale deed, the transac-tion rvas essentially one of sale of

immovable property and therefore excluded from the purview of Service Tax: that in any case, the deeming

Iiction for construction seNices prior to completion cannot be dassified under Works Contracl Services

since doing lhe same would render Sedion 66E(b) of the FA and the Notilication No. 26i2012 ST dated

20.06.2012 redundant; that il at all a view was taken that the value of sale deed was liable to service tax, the

benefit of the above Notilication should be granted after reclassification of service;

That there was no Service Tax levy on sale of semi-finished flat as the same is excluded from the definition

of service under Seclion 658 (44);

That interest and penallies are not imposable / payable; that the Service Tax ibelf not being payable,

question of interesl does not arise as held by the Apex Court in the Prathiba Processors case;

That penalv was proposed under Section 77 but the notice has not provided reasons for the applicability of

the same; that as the appellanl is already registered with the Department and is filing retums, the same is

not applicable; that they rely on the decision in the case of Creative Hotels A/t. Ltd. Vs CCE, Mumbai [2007

(6) STR Gn tuiumbai)l and Jewel Hotels hd Ltd [2C07 (6) STR 240 Gri Mum)l;

That cum tax benefrt under Section 67 is required to be extended to them if the demand for sale of semi-

finished contract is confirmed under Works Contract Service as the appellant had not collected Service Tax

from the customers; that lhey rely on the case laws cited in this regard;

That penalty could not be imposed as merely automatic consequence of failure to pay dW; that they were

under bonafide belief that the amounts received towards flats sold after the receipt of Occupancy certilicate

was not subject to Seruice Tax and wish to rely on the decisions cited in this regard;

That the benetil of Seclion 80 of the Act is lo be extended to them in view of the reasonable causes of the

given understanding of law and lhe impugned order has also not given any reason as to why there was no

bonafide belief regarding the issue and hence the order needs to be set aside;

They request for the setting aside of the order and grant consequential relief.

4. I have heard the appellant on 17.04.2018, represented by Shri. P. Venkata

Prasad, Chartered Accountant, who reiterated the submissions made in their grounds of appeal

and had nothing more to add. None appeared for the respondent despite notice. I find that the

appeal has been filed on 08.02.2018 holding that the impugned order was received by them on

03.01.2018. I find that the date of the impugned order is 31.12.2016. Considering the delay in

filing the appeal and the contention of the appellant that the date of service of the impugned

order was 03.01.2018, letters were addressed to the concerned jurisdictional officers for

n of the same. The jurisdictional Divisional Officer, in the letters dated 02.04.2018*ca
18 issued from C. No.V/0412312017-krears; confirmed that there was no dated

owl

.Service Tax Commissionerate ; and that the appellant was served a copy

ge on 03.01 .20'18 in response to the appellant's letter of the same date,
o
t
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qfte d: Appeal No. 08 / 2018 (SC) ST

protesting arrears recovery even when they had not received the OlO. lam therefore satisfied

that the date declared at ltem Sl.No.4 of Form ST-4 is correct and admit the appeal for a

decision on merit.

FINDINGS:

5. I have carefully perused the notice, impugned order and the submissions made

by the appellant. The crux of the dispute is the sustainability of the impugned demands,

considering the factual matrix and law in vogue during the material period. The disputed issue is

periodical in nature, and the material period in the instant case is Apr 2014-Mar 2015.

6. Perusal of the records show that the appellant is registered with the Department

for payment of Service Tax for the services 'Works Contract Services'. lntervention of the

Department revealed that the appellant had entered into Sale deed for sale of undivided portion

of land together with the semi-finished portion of the flat and thereafter, an agreement for

constructron with the buyer of the flat. The Department viewed that the construction service

rendered by the appellant under agreement was taxable service as there existed service

provider to service receiver relationship between them and this service was rendered partly

before execution of sale deed (semi-constructed flat) and partly after execution of the sale deed

against the agreement of construction (finishing) to each of their customers to whom the semi-

constructed flat was already sold was taxable under 'Works Contract Service'. This being the

case, Service Tax was arrived at in the notice and the demand raised. The primary contention

raised by the appellant is that the amounts received after occupancy certificates (OC) were

issued by the competent authority cannot be assessed to tax in view of the specific exclusion in

Sec 66E(b). I have carefully considered this contention and find that while the notice indeed

reproduced the tabulation submitted by the appellant, at Para 4 of the SCN [Page AO27 of

appeal bookl, the demand proposal is on the total amount flast column of the table] under 'WCS'

category, which is Sec 66E(h) , and not Sec 66E(b). The date of issue of OC is therefore

immaterial for a demand under WCS, and the appellant's contention on this aspect if rejected.

7. The appellant submits that the notice issued under Section 73(1A) of the Act was

not valid as the law had changed substantially posl 01.O7.2012 when the negative list based

scheme was introduced. They further contended that the Section 65(105) ceased to exist,

Section 654 pertaining to classification of service ceased to exist, there was no classification of

service, definition of service was introduced under Section 658 (44) containing certain

exclusions, new definition of Works Contract Services under Section 658 (90), mega notification

2512012 - ST, new valuation Rule 2A of the Service Tax (Determination of Value ) Rules 2006

for determ of Works Contract Services and abatements under Notificatron

26t20 allegations in the earlier notices were not applicable for the

re

gro SA to

I

ee;H'
n1S n6eds

ned order was passed on irrelevant and non-applicable

I have carefully considered these contentions and find

w>-
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qftq rt eppeat No. 08 / 2018 (Sc) ST

that the activity of the appellant, Works Contract Services, is also agreed upon by the appellant

and the only objection to the notices issued was regarding the valuation of the contract

undertaken by him. This being the case, when the changes in the law were effected, the basic

definitions of the activities were not changed and remained the same though the liability was

governed by the new provisions. As submitted by the appellant themselves, Works Contract

Services was defined under Section 658 (90) and abatements provided under Notification

referred to. Further the grounds mentioned in the earlier periodical notices were also the same

demanding tax on the Works Contract Services provided by the appellant. Therefore, I do not

find any infirmity in the notice referring to the allegations in the earlier notices and making the

same applicable to the present notice in terms of Section 73(1A) of the Act. On this basis the

argument of the appellant in this regard is rejected.

8. The appellant in their submissions accept that they are liable to discharge

Service Tax on the construction agreements thereby accepting Service Tax on activity as

proposed by the impugned notice. lt is not in dispute upon examination of the impugned notices

that, the demand has been made for the activity after the sale deed has been executed, under

the category of Works Contract Service. The Ad.iudicating Authority however, in the flndings,

proceeding to decide whether the appellant was liable to pay Service Tax on the flats sold by

them under Works Contract Services held the notice to be in order disposing of the arguments

placed by the appellant but has admittedly not given a clear flnding regarding the validity of the

inclusion of the sale value of the semi-finished flats being appropriate. lt can be inferred from

the penultimate row of the Table under Para 4 of the Show Cause Notice [Page A027 of appeal

bookl that the assessment is made in terms of clause 2(A)(ii)(A) of the Service Tax

(Determination of Value) Rules, 2006. The cited Rule 2A underwent a retrospective amendment

by Section 129 of the Finance Act, 1994 read with the sixth schedule thereunder. ln terms of

this retrospective amendment, where the composite contracts include the land value, the

assessment under this Rule 2(A) [applicable for the material period in dispute in the instant

casel would be in terms of Sl. No. 2 of the Table at Schedule Vl of the Finance Act, 2017 since

there is no dispute that clause (ii) under Rule 2A is to be applied only after exhausting clause (i)

and the same has actually been applied in the instant case.

9. The department viewed that the activity carried out by the appellant after the

execution of sale deed is taxable under the category of Works contract. Merely because the

notice differentiates the activity of the appellant in respect of the sale of the semi-finished flats

sold by the appellant and the subsequent activity of Works Contract Services as per the contract

agreements; this in itself is insufficient to conclude that the value of semi{inished flats is

inconsequential for arriving at the gross receipts for assessment to tax. lf the appellant's view is

accepted, there would have been no need to issue the Show Cause Notice in the first place
.J

_ .sigce the liability oi.the finishing contract is undisputed; it is only the inclusion of the value of the., .2

Slle deed (including 2unfinished flat built on composite contract of land+unfinished flat) that is

disputed in'tfu instant dase. I find that the appellant submitted his calculations, which have not

been studied or considbrdd by the Adjudicating Authority in his findings; hence the order is non -

t>,,r-
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irftc {i: Appeal No. 08 / 2018 (Sc) ST

speaking in this regard. The submissions of the appellant regarding the quantification of the

value of the contract supported by proper documentation therefore merits being re-examined by

the lower authority. ln the interest of justice, the matter has to be remanded back to the

Adjudicating Authority for the express purpose of arriving at the value of the contract under the

Works Contract Services undertaken by the appellant to conectly assess the tax liability. The

appellant is also directed to submit the details to the Adjudicating Authority for perusal during

the hearing granted to them in accordance with the principles of natural justice. I rely upon the

rulings pronounced in the case of CCE, Panchkula vs Goel lnternational Pvt Ltd [2015(39) STR

330 (Tri Del)l and CST vs Associated Hotels Limited [2015 (37) STR 723 (Guj)] in ordering the

remand.

10. ln view of the discussions recorded above, Para 11.8(i) of the ORDER portion is

set aside and remanded to the Adjudicating Authority who is directed to:

(a) Examine the sale deeds to vivisect the land value and the value involved in the semi-

constructed flats;

(b) Aggregate the value of the semi-constructed flat to the gross value of the finishing

works contract in the second construction agreement;

(c) Apply the results of (b) to clause (i) of Rule 2A of the Service Tax (Determination of

Value) Rules 2006 to assess the liability

(d) lf the assessment is not possible under clause (i) it shall be done in accordance with

clause (ii) after allowing abatement prescribed in the sixth schedule to Finance Act,

2017 . After deciding on whether clause (i) or (ii) [under Rule 2A of the ST Valuation

Rulesl is applicable, at the time of quantification of liability, the lower authority shall

consider the appellant's plea that the notice did not consider the Cenvat credit utilization

toward payment of tax; and cum-tax benefit shall be extended under Sec 67(2) on the

value attributable to the semi finished flat in the sale deed.

(e) lnterest, a quintessential liability accompanying belated payment of tax, is to be

computed on such modified tax liability arrived at (c) or (d) supra. Para 1 '1.8(ii) of the

impugned order stands modified accordingly.

11. The appellant is registered with the Department under the category of works

contract service and being aware of the contingencies of law. Post 01.07.2012, there has been

no doubt regarding the payment of Service Tax under the category of works contract, and the

appellant cannot hide behind the excuse of the disputed issue being under litigation. lf the

appellant has already paid tax on the activity for which the demand is raised, then the penalty

would be in accordance to the short paid / not paid demand quantified based on the remand

made. Furthermore, I from allowing the benefit of Section 80 as the same

S,

o
provrsron rs not for

date of adjudication, without saving / repeal in

on 116 of the Finance Act, 2015. The waiver

ion. The penalty under Sec 76 is specific to non

has been omitte

respect of the

\\r
\,,

\
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discharge of tax and does not require allegation of gross violations; and is imposable for the

malfeasance where the notice is issued for normal period of limitation. Para 1 '1.8(iii) of the

impugned order stands modified to the effect that it shall be computed at 1Oo/o ot tax liability

arising in denovo proceedings ordered supra.

12. A penalty of Rs.10,000 has also been imposed under Sec 77 of the FA 1994,

which has been contested in the appeal. I find that Para 8(iv) of the Show Cause Notice is

vague in making the proposal nor does the impugned order discuss the violations meriting the

imposition. When a penalty under Sec 76 squarely covers the malfeasance, there is no call for

an imposition under Sec 77 for the same violation. The cited provision has two sub-sections,

77(1) and residuary 77(2). None of the violations listed in Sec 77(1) is alleged in the SCN, and

there is no justification for imposition of penalty for a violation which is already covered by Sec

76. There is clearly no justification recorded for taking recourse to the residuary penalty

provided under Sec 77(4. fhe vagueness in proposing penalty has been disapproved in

several rulings, particularly SANMAR FOUNDRIES LTD. Versus COMMR. OF C. EX. & CUS.,

TIRUCHIRAPPALLI [2015 (316) E.L.T. 659 (Mad)], and RAJMAL LAKHICHAND Versus

COMMISSIONER OF CUSTOMS, AURANGABAD [2010 (255) E.L.T. 3s7 (Bom)]. Therefore

the penalty imposed under Sec 77 al Para 1l8(iv) of the impugned order is legally

unsustainable and is set aside. ln view of the above, the following order is passed.
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The impugned
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F ommlssloner (Appsals-ll), Hyderabad

\yil,aramount Builders, 5 - 4 - 1871 3&4,2N Floor, Soham Mansion, M.G. Road, Secunderabad - 500003

2. M/s. Hiregange & Associates, "Basheer Vila", H.No. 8-2-2681111618,2nd Floor, Sriniketan Colony, Road No. 3, Banjara Hills,

Hyderabad - 500034.

Copy Submitted to: The Chief Commissioner, Central Tax & Customs, Hyderabad Zone, Hyderabad.

Copy to
'1. The Commissioner of Central Tax & GST, Presently Secunderabad Commissionerate, (Erstwhile Service Tax
Commissionerate) GST Bhavan, L B Stadium Road, Basheerbagh, Hyderabad, T5-500004. Uurisdictional Commissionerl

2. The Additional Commissioner, Secunderabad Commissionerate, (Erstv/hile Servico Tax Commissionerate), GST Bhavan,
L B Stadium Road, Basheerbagh, Hyderabad, T5-500004. lRespondent]

3. Master copy.
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appeal is partly allowed by


