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(a) {ihere the amounl ol se.vjce Iar a)d tnterest demanded and penaly tevEd by any Cenlral Ercrse Oliicer in lhe caselo wh4h llre appeat ,etales ts ,,ve ta\h rupEes or less, one lhousa;d ru;es
(ct fiq yrr+ * 3r+( .i<ftra d s( qrr& + qirr rrrr i-+r r< dr< qrl arrr E;ff * idr< r<r< rjr+
rrfuT,r$ Er(r irrrqr rrqr as nct cl'{ q + irf}6, ift-r tq} q-qrs vre I fi, d n .q+ cfs {F;(D) where lhe amounl ol service ta.x andinlerest demanoeo ana penatty levrea ofany ceotral€rcjse olicer in ihe caseIo'^hidl lhe appear rera,"s is more rhan rive rath rupees oul nor erceiing rrtty taitr rupees. five thousand rupees;
or; Frs {rc-i * 3r+q tafui q} w rrri t rim:ro ttr.< at qrv aqr B'ft fr H{ Trrr< !EqErrrt crn -ryqr rrfi ts. wt q-fls err * {Ei d in. wt re 6*r<,
{c) where he a.nount o{ se{vice rax ad inreresr demaded ad p4a,y revkld br any cqrar acise offce, in lhe caselo wil, 0rc apped relates is nore $an f,,lty lath rupees, leo Uu.rsand ;p€€6: 

' .

sff ff ara !6ff wrro(.)+ dn.rtu rnqrrqT(arcftdtrrrrtriirtril{ 6<t<;f !rilo fe is payaue in r6ped of the Me.nqandum of Cro6s Obiedidts Ef€ned to in Sub-d (1) o, S€dioo S6 ibid.
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retftff q+( rr artn +l gr, Erftil iR+ t Frq srt ilc rvq qh et fi n* fi vreqr U,
(b) fcltSrdcn d 8n apped c at app6cd,o.,!hd D€ @rya*rd Ul a te O fi,aiund.Ed nDees:y.*.* i Tfr *3t"trtr <rc< fts qq {ac{ } "*tr t}i {* * + t,--'y l* ,. o1U" 

" T 1 
ar apCirh fited by Cmnlssiopr under Uris sJUsector.- C+ttc s rq itf cEE{q, rxr dt< }aftq Edrq !6 ffi. ,o@ nrr Scr{6. l*[ ssl( !6 T tTr 6(q0*r E (rs €ft{r, frerrrt, res2 I rrrfts qr* {t< rq ffift qrcfr * iJ,ao .<+ n + ,nvr+ n *.srr ffifittr ftqr qrfl tr

A[onl,dl b inytq, b 0E portlbts so{rrtt|a tEse ad dEr dded mdEs, colt ,Ed h 0|e C€n d €xiro 14 l9{,{ adC€nrr Excjso &I6s. & r'd tre C,lsur6, Ercte ad S.rir" roepp*a" i,urJ-6oir; arres. tgg2.

This appear is fired by M/s paramount Builders, 5 - 4 - 187t 3&4,2N Frar,
Soham Mansion, M.G. Road, Secunderabad - SOOOO3 (herein after refened as .appelhnf)
against Ordor{n€rigind No. 45 / 2016 _ Adjn (STXADC) dated 30.12.2016 {in o.R. No.24l20i6 _
Adin(sT)ADc / C. No. tv/i6/i9sr2o1l_ S.Tax (cr.x)) (hereinafter refened to as the impugned oder)
passed by the Assistant commissioner, Division - ,, service Tax commissionerate (presenry
Assistant Commissioner, Secunderabad Division, Secunderabad GST Commsslierate,
Hyderabad) (hereinafter referred to as AdjudicaUng AJflrcrity).

2. The facts of the case in brief are that:

C

\.)

lirm and ar€ roglstercd with the OeparEnent vldo ,oglstra0on number MHFP4O4ONSTOOI.o A nntca HepOR No. 8tn010 _ A//ln (ST)(ADC) dat,}d 24.6.2010 was lssued for ths period
SsptBmbor 2006 to D€cember 2009 lnvoMng an amount of Fls. I 1 ,80,439/-.
Furfier pe.bdlc nodcos were issued _ for the period January 20 I 0 to O@mber 2Ol O vU€ notics

The app€lhnt b ongaged in providing WorlG Conhact Servi:es and are a rogistered partnership

dabd B.U.mll do.nending an amounl of Rs.4,,r6 ,rl()g-, ano0ler ior th€ perlod January 2Ol l toDecember 20rl vld€ notico dated 24.U.2O12 dornandlng an amount of Rs.46,81,g50/- , for he
2012 to June 2012 den:Elnding an amount al FJ.2,S2,4qL and for tho p€riod
14 demandlng an amount of Rs.5,20,892y-.

lssuod alleging that the appellant had ents€d lnto Salo doed for sale of

for
land bg€ther wlth lhe semLfinbfred portion of the flat and therBafter, an

wlth the buysr of th€ flat Ths D€partrcnt contBndod ln ths notices

'/z
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that on execulion of the sale deed the right in the property got transferred to their customers and

hence the consfuction service rendered by the appellant thereafter to their customers under

agreement was taxable serylce as there existed service provider to service recoiver relationship

between them and this service rend.ied by them afrer execution of the sale deed against the

agreement of construc-tion to each of their custome6 to whom the land was already sold was

taxabls under 'I/llorks Cont'acl Servlc€'.

The present notica was lssuod ior lhe Wdcd MnO14 to 0312015 based on the details furnished

by the 8pp€llant Mde letter dated 13.04.2016 and all6ging the app€llant to have rsndered taxable

services under the cat€gory of Works Confacl Sorvicss ior a taEble veluo of Rs.43,18,635/- on

whlch lhs SeMcs Tax dus was Rs.1,92,667-.

lnvoklng $e prorlslons of S€c{on 73(1A) of tho Flnance Act, Section 658, 668 & 66D and

contending that the gmunds of ths previous no0css issuod were also applicable to tho pr€sant

cass, th6 stah,s of ths se.vlca and tho cofl€spondlng tax llability rsmainlng same, ths notica was

issuod demanding Rs.1,92,667/- on the Wor*s Confa.{ Servic6 render€d; demand of inter€st

lvas also mado and pemltlos propGod und€r Slocdon 78 & 7, of lhe A.t

The MjudbatrU tu0rodv heard tho matbr and adludlceEd tho notlco, holding lntar alla that tho

appelhnt rt"s [aue b pay tex on Worl(s Colrlact S€rvlcos discardlng th€ conbntlons lggarding

the validity of the ndcq non-taEblllty of lh€ sele of semi-finbhed fiab and lh€ non-taxabillv of

lhe oEler arxrunts rEoshr€d. Rogardlng tho quantflcatbn of the sorvlce tar dernand, tho

Adjudlcadng Arthodty hold that ths Elspaftn€. had con€cdy quanttfi€d the duty atmunt aM tho

appellanfs clalm rvEs mt supporbd by any data. P6,la[y was lrrled undetr S€c0on 76 & 77 of tho

Art Tho confinmton of th€ d€rnand oJlmlnabd ln lhs lnstant appeal.

Works .llegaton h rab€d to domsM Servica Tex on tho sale d€od value;

That made tt amply dear lhat thorrgh the a egatjon ras to dornsnd th€

lhe quantfcaion *?s based on grcs amourts menlloned for all

the torrds ssle dooG;

3. The appellant contested the demands confirmed in the impugned order, on the

follo\ ring grounds:C

c

tt
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Thal lhe hrpugnod od€r rls €o8l ard unbnablo ln btfi
Thaf the frtdlng at psra 11.0 rr3 not conrct at d 83 lho lppelanl had submitEd lhe 

'Bquldte 
dslalh

lnt€ial8, lhe ddIod stabm€.rt dloUlng tha id x,lsa d66i3 of th€ booldrE datB. anou 
'3cdwd 

to*rr&
flo 8a|o d6od, addtq|.l uql(3, VAT. R.geftdon €re{Bos slc ard abo sttrnltsd lhe copi6 of ths

oaqDancy cartfcabi lro$Ev6r th6 frpugn6d od6r gat/€ a ftdrB tllal ths d& / docrrnenb wetB nd
submtttod; that tho Ad,udtcathg Arthorlty could h8!r co[6.1€d fiE iniomston ard ndl&E pr€\r€nted hlm

trom dolr{ so;

that thGy had cmtended tM th6 pfortdorB of Socdon 73(tA of tha A.{ w83 not rylhsue ln [16 iBsbnt

casa and dted yahls G dsnatiorB but the sam€ wer€ nd coarddered and h€ncs t|e bs.le of notbe was

mt t did;

That ST couu no( bo blrled m lho sale of lmrnoratrb p(oportr that ths ltab tvara bool€d aftor tho dat6 o(

oc(lDarlcy cedficate and lho Balo do€d was a)€cllbd br ths sntr€ valu€: that thq r€br to lho provbloo in

S€rdon 66EO) ott|o A.t
That thoy submlt tlr€t ttEy rlr lhble b dls.fi8rlo Safilco T8x on coro,tucdon agrB€flroflb, thorBby

sccspung Se{ylce Tax on the a.fylty B propeed ln tr SC (rBad wltr pGvious notl6)i lhat the sot€

sllsgalion o{ th€ mtics (p€Ia 2) b that the ooGh,rcfon 8gr€emeflts srs suqFdod to Sorylca Tsx undor

C

c
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' Thal there was an efior in quantiric€tion of tho demand in the notice and was explained through a
compaiative chart in para 1.1 ol the grounds;

. That once the apparent oror was tak6n to its logical condusion. the entirs demand ,ails;

' That th€ finding of the Adiudicaling Autho.it in para 1 I.4 r6garding th6 appellanfs contention that th6re was
no demand on lhe salo of semi-finished fats was totally out oI contoxt and incored tor he reason that the
demand of Servica Tax on sale of s€m!finished flat runs bgyond the scope of the notice; that th6 Tribunal
Stay o.det dealt with taxability o, consttuctio.r prior to 01.O7z)'lO and nol taxabitity o{ s€.ni-fnished llat:

' As there was no finding given rsgarding the taxability of tre tinished f,at (sate d€€d vstue), they wish ro
reitsrate the subnlsslxrs mad6 in t |e Show Causo Not€ rDply:

' Thal sale deed was eniared into sflar ths compl€ton of tho building, dsmand cannot be justifi€d under the
said enbi$; t lat 0ll tho 3ta0s of oil€dng into a sale d6€d, the trrrcadho was essentally one of sale of
immovat o proporty and theroiorE e)dudgd i?om iho puryiew ot Sorvlca Tax; ttEt ln any cass, ti€ dosming
fidbn for consbu( on 

'.Mces 
prror to comph06n cannd be da-ssifed undsr wod€ con&g€i sorybes

sincs ddno the sams riluld rend€r Sodjo.! 6OEO) of tho FA and ttE No0fica0o.r No, 26l2oi2 ST .hted
20.06.2012 rEdundrnq ttlat ia d 8ll . vktl wae taken that lrp vaftlo of sde deod was lbbb to soMca tax, the
boflelit of lho abov€ i,lotifbaton shodd be g{altod alto. EdaEsmcati.x o, seryloe;

' Thai there *as rp SsMco Ta)( lovy on 6al€ of somi-finbhod iat as the sane b €xdudod from the dofinitioo
ot servb undor S€.fon 65A (.8);

. Th61 lnterugt Erd p€nardB arB rlot itnposable / payatrb; lhat the S€lvlca Tax its€lf not beirE pry8ble,
quetion d lnbl€sl dG not a&o ss h6ld by lhe Ap€x Cowf h $e M|ba processo€ case;. Tl|at p€iElty wrs popo36d uxror S€don 77 b|Jt fia nd6 trss not provldcd lreons ftr $e sppficauliv of
tie 8s,ne; lrEt s3 lh€ lppoIsnt b alrBady rooktur€d $t't tho Dopqrtsnont ard b fiting .otJns, th6 sam€ b
not applicablo; thst 0Ey r€ly on the d€dsbn h the case of c'oadv. Hotub H/L Ltd. Vs CCE, Munbai [2007
(6) Sm Gd Mumbsol ard Joxrd Horeb Art Ud POOT (O) SIR 2lo Ori Mum)t;

' That crrm t8r bon€fr und6r sscuar 67 b ,.qurr.d b be €rd.ndod ro t,€n if t," dermnd br s8h of s€.ni-
finis,Ed contrsd b confimod under wodc' contract sorvic6 ss tho spporh,( had not cofl€crod seMe Tar
Itqn lhe qlstofllel!; thal lhry .Ely q| lho cas6 hxs ded h lr& loelalrf;

. That p6nalty could not bo llnpc6d s8 meroly eutomatb aoGoquo0co of hllura to p6y duty; thel they rera
u'tde' bons do bofi€f lh8( tho amounts r€cah,6d touarls f,ab sold eltor tho rocoid ol ocqrpsnq csrtficata
*"s not suuad to Soryico Trx and wien io rsly m ths decbfms dt€d h thb r€g6rd;

o That tho beneltt of Socton Ao ot ths Ad b to b3 sionded tio tEm ln vi.rw of the rEssonsblo caus€s of the
glven undsrsianding of lalr and tho hpugn€d oflbr h.s 8bo not giren any rE€soo 8s b why t r€r3 r€s no
bonsfde belid Ggardlng the bsue and hsncs th6 ord€r no€ds lo be s€t Blde;

. They rBquesl for th€ ssttirE aC& ot tno oder ard grsnt coos6que.$al rolisf.

4. I have heard the appellant on 17.04.201g, represented by Shri. p. Venkata
Prasad, chartered Accountant, who reiterated the submissions made in their grounds of appear
and had nothing more to add. None appeared for the respondent despite notice. r find that the
appeal has been fired on 08.02.2018 hording that the impugned order was received by them on
03.01.2018. I lind that the date of the impugned order is 31.12.2016. considering the deray in
filing the appeal and the contention of the appeflant that the date of service of the impugned
order was 03.01.20i8, retters were addressed to the concemed jurisdictionar officers for

ion of the same. The jurisdictional Divisional Officer, in the lefters dated OZ.U.2O1}
8 issued from C.No.ViO4l2 312017-Anearct confirmed that there was no dated

in token of receipt of the impugned order in the case file transmified by the
Service Tax Commissionerate; and that the appellant was served a copy
on 03.01.2018 in response to the appellant's letter of the same date,

3
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protesting arrears recovery even when they had not received the OlO. I am therefore satisfied

that the date declared at ltem Sl.No.4 of Form ST-4 is correct and admit the appeal for a

decision on merit.

FINDINGS:

5. I have carefully perused th€ notice, impugned order and the submissions made

by the appellant. The crux of the dispute is the sustainability of the impugned demands,

considering the factual matrix and law in vogue during the material period. The disputed issue is

periodical in nature, and the material period in the instant case is APr 2014-Mar 2015.

6. Perusal of the records show that the appellant is registered with the Department

for payment of Service Tax for the services works Conlract Services'. lntervention of lhe

Department revealed that the appellant had entered into Sale deed for sale of undivided portion

of land together with the semi-finished porlion of the flat and thereafter-, an agreement for

construc{ion with the buyer of the flat. The Department viewed that the construclion service

rendered by the appellant under agreement was taxable service as there existed service

provider to servi@ receiver relalionship between them and this service was rendered partly

befole execution of sale deed (semk:onstructed flat) and partly after execution of the sale deed

against the agreement of construc{ion (finishing) to each of their customers to whom the semi-

constructed flat was already sold was taxable under 'Works Contract Service'. This being the

case, Service Tax was anived at in the notice and the demand raised. The primary contention

raised by the appellant is that the amounts received after occupancy certificates (OC) were

issued by the competenl authority cannot be assessed to tax in vie$, of the specific exclusion in

Sec 66E(b). I have carefully consider6d this contention and find that while the notice indeed

reprodud the tabulation submitted by the appellant, at Para 4 of the SCN [Page A027 of

appeal bookl, the demand proposal is on the total amount flast column of the table] under'WCS'

category, which is Sec 66E(h) , and not Sec 66E(b). The date of issue of OC is therefore

immaterial for a demand under WCS, and the appellant's contention on this aspect if rejecled.

7. The appellant submitrs that the notice issued under Sec,tion 73(1A) of the Act was

not valid as the law had changed substantially post 01.07.2012 when the negative lisl based

scheme was introduced. They further contended that the Sedion 65(105) ceased to exist,

Seclion 65A pertaining to classification of service ceased to exist, there was no classificatbn of

service, definition of service was introduced under Sec,tion 658 (44) contaioing certain

exclusions, new definition of Works Contracl Services under Section 658 (90), mega notification

2512012 - ST, new valuation Rule 2A of the Service Tax (Determination of Value) Rules 2Q06

for determinatio Works Contrad Services and abatements under Notitication

ons in the earlier notices were not adplicable for the

relevant as

grounds, needs have carefully @nsidered these contentions and find

(,

a
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that the activity of the appellant, Works Contract Services, is also agreed upon by the appellant
and the only ob.iection to the notices issued was regarding the valuation of the contract
undertaken by him This being the case, when the changes in the raw were effected, the basic
definitions of the activities were not changed and remained the same though the liabirity was
governed by the new provisions. As submitted by the appelant themserves, works contract
Services was defined under Section 658 (90) and abatements provided under Notification
refered to Further the grounds mentioned in the earlier periodical notices were also the same
d€manding tax on the works contract services provided by the apperant. Therefore, I do not
find any intirmity in the notice referring to the allegations in the earlier notices and making the
same appric€bre to the present notice an rerms of section 73(14) of the Act. on this basis the
argument of the appellant in lhis regard is rejecled.

8' The appe'ant in their submissions accept that rhey are riabre to discharge
Service Tax on the @nstruclion agreiments thereby accepting Service Tax on activity as
proposed by the impugned notice. rt is not in dispure upon examiriation of the impugned notices
that, the demand has been made for the adivity after the sab deed has been executed, under
the c€tegory of works contrac{ service. The Adjudicating Authority ho' /ever, in the findings,
proceeding lo decide whether the appellant was liable to pay Service Tax on the flats sold by
lhem under Wor*s Contract Services held the notice to be in order disposing of the arguments
placed by the appe,ant but has admittedry not given a crear finding regarding the varidity of the
incrusion of lhe sare varue of the semi-finished flats being appropriate. I can be intened from
rhe penurtfmate row of the Tabre under para 4 0f the show cause Notice lpage Ao 27 0f appear
book] that the assessment is made in terms of clause 2(A)(iiXA) of the Service Tax
(oelermination of varue) Rures, 2006. The cited Rure 24 underwent a retrospective amendment
by sec{ion 129 of the Finance Act, 1gg4 read with the sixth schedure thereunder. rn terms of
this retrospeclive amendment, where the composite contrac{s incrude the rand varue, the
assessment under this Rule 2(A) [applicable for the material period in dispute in the instant
caser wourd be in terms of sr. No. 2 0f the Tabre at schedure vr of the Finance Act, 2017 since
there is no dispute that dause (ii) under Rure 2A is to be appr.d onry after exhausting crause (i)
and the same has actually b€en applied in the instant case.

9. The department viewed that the acdivity canied out by the appe ant after the
execution of sale deed is taxable under the category of Works contract. Merely because the
notice differentiates the activity of the appellant in respect of the sate of the semi-finished flatssold by the appellant and the subsequent aciivity of Works Contract Services as per the contract
agreements; this in itsetf is insufficient to conclude that lhe value of semi-finished flats is
inconsequential for aniving at the gross receipts for assessment to tax. lf the appllant's view is
accepted there would have been no need to issue the Show Cause Notice in the first place

the ,inishing contrac,t is undisputed; it is only the lnclusion of the value of lhe
nfinished flat built on composite contract of land+unfinished flat) that is

or

I find that the appellant submitted his calculations, which have not
by lhe Adjudicating Authority in his findings; hence the order is non -

c
)

o

c )
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Aq
speaking in this regard The submissions of the appellant regarding lhe quantification of the

value of the conlract supported by proper documentation therefore merits being re-examined by

the lower authority. ln the interest of justice, the mafter has to be remanded back to the

Adjudicating Authority for the express purpose of arriving at the value of the contracl under the

Works Contract Services underlaken by the appellant to conec'tly assess the tax liability. The

appellant is also direcled to submit the details to the Adjudicating Authority for perusal during

the hearing granted to them in accordanca with the principles of natural justice. I rely upon the

rulings pronounced in the case of CCE, Panchkula vs Go€l lntemational Pvt Ltd [2015(39) STR

330 (Tri Del)l and CST vs Associated Hotels Limited [2015 (37) STR 723 (Guj)] in ordering the

remand.

10. In view of lhe discussions recorded abo/e, Para 1 1 .8(i) d the ORDER portion is

set aslde and remanded to the Adrudlcating Arthority who ls direc{ed to:

(a) Examine the sale deeds to vivisecl lhe land value and the value involved in the semi-

construcied flats;

(b) Aggregate the value of the semi-constructed flat to lhe gross value of the finishing

works contract in the second construc{ion agreement;

(c) Apply the results of (b) to clause (i) of Rule 2A of the Service Tax (Determination of

Value) Rules 2@6 to assoss the liability

(d) lf the assessment is not possible under clause (i) it shall be done in accordance with

dause (ii) after allowing abatement prescribed in the sixth schedule to Finance Act,

2017. Aftef deciding on whether dause (i) or (ii) [under Rule 2A of the ST Valuation

Rul€sl is applicable, at the time of quantifcation of liability, the lorer authority shall

consider the appellant's plea that the notice did not consider the Cenvat credit utilization

toward payment of tax; and cum-lax beneftt shall be extended under Sec 67(2) on the

value attributable to the s€mi finished flat in the sale deed.

(e) lnterest, a quintessential liability accompanying belated payment of tax, is to be

computed on such modified tax liability anived at (c) or (d) supra. Para 11.8(ii) of the

lmpugned order stands modlH accordingly.

11. The appellant is registered with the Department under the category of works

contrad service and being aware of the contingencies of law. Post 01,07.2012, there has been

no doubt regarding the payment of Service Tax under the category of works contract, and the

appellant cannot hide behind the excuse of the disputed issue being under litigation. lf the

appellant has already paid tax on the activity for which the demand is raised, then the penalty

would be in tg the short paid / not paid demand quantified based on the remand

made. F

has bee

respect

ned from allowing the benefit of Section 80 as the same

on the date of adjudication, without saving / repeal in

Sedion 116 of the Finance Acl,2015. The waiver

n
lE 0r c.)

t)

,,!
,;Y

not iltailabl;provis ts ion. The penalty under Sec 76 is specitic to non

. \t, vL-
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discharge of tax and does not require a|legation of gross violations; and is imposabre for the
malfeasance where the notice is issued for normal period of limitation. para .l 1.g(ii) of the
impugned order slands modified to the effect that it shafi be computed at 10yo ot tax riabirity
arising in denovo proceedings ordered supra.

12- A penarty ot Rs.1o,ooo has arso been imposed under sec 7z of the FA 1994,
which has b€en conlested in the appear. r find that para g(iv) of the show cause Notice is
vague in making the proposal nor does the impugned order discuss the violations meriting the
imposition. when a penarty under sec z6 sguarery covers lhe marfeasance, there is no ca[ for
an imposition under sec 77 rot rhe same vioration. The cited provision has two sub-sections,
77(1) and residuary 77(2). None of the viorations risted in sec 77(1) is aleged in the scN, and
there is no justification for impos ion of penarty for a vioration which is arready covered by sec
T6 There is crearty no justification recorded for taking recourse to the residuary penarty
provided under Sec l7(2). The vagueness in proposing penalty has been disapproved in
several rutings, particularly SANMAR FOUNDRIES LTD. Versus COMMR. OF C. EX. & CUS.,
TIRUCHIRAPPALLT [2015 (316) E.L.T. 659 (Mad)], and RATMAL T.AKHTCHAND Varsus
COMMISSIONER OF CUSTOMS, AURANGABAD t20lO (255) E.L.T. 357 (Bom)]. Therefore
the penalty imposed under Sec Z7 at paia 11.S(lv) of th€ impugn€d order b tegally
unsuslainable and is set aslde. ln view of the above, the following order is passed.

4

The impugned discussed supra and the

-)
c
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--)epresented by:

Name{s)

1. Sri P.Venkata Prasad, Chartered Accountant

Siqnature (with date)

ffiNs

sri P.venkata Prasad, chartered Accountant appeared for personal hearing today on behalf
of the appellant.

He reiterated the submissions made in the grounds of appeal and stated that he had nothing
Erther more to add in this regard.

Qti..*
(*.ft.fr.e. nflEara-+)

(B.V.V.T PRASAD NAIK)
aqmler*e-u;, tq{rcr6

Commissioner (AppealsJ l)
-, Hyderabad

+fiq mrr sSza rr{ }.-f,r,T {,{ rTr.ffl rr {rqfq-q (rrfFq_ll)
oFFrcE oF rse corururssroNER oF CUSTOiTS & CENTRAL TAX (ApPEALS-[)

stct<fl ild, ffir+ qrffi src-a, a.-fr .fr . F}Bq*T l}s, sef|-l.qrrr, B-4lrql-( _ e o o o o I
7'h Fioor, Kendriya Shulk Bhavan: L.B.Stadium Road, Basheerbagh, Hyderabad-soo OO4:h"o4orYol:- gry+49Ceqq4-

Appeal No.08/2018 (SC) ST DateA: t7.O4.2}tt
Appeal against order-tn-originat No 4_s/2016-Adjn (sr) (AC) dated 30..12.2016 passed by theAssistant Commissioner of Service Tax, Division-tt, 

-Servic6 
iax bommissionerate, Hyderabad. 

'
Appellant : M/s Paramount Builders, Secunderabad
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F.orrr of Appcal to the Commissioner (Appeals II)

[Under Section 85 of the Finance AcL, 1994 132 o{ l99al)
BEr.ORE COUMISSIONER IAPPEALS-III.

O76Floor. Bhavan. L.B. Stadlur[ d. Basheerbash. llvdera d - 5()0 ()()4

3

M/s. Paramount Builders, 5-4-la7 /3&4,
3d Floor, Soham Mansion, M-G Road,
Secundrabad-5OOOO3

t

No. ot 2078
(2) Name and address of the Appellant

(3) Desigrration antl address of tlre oflicer
Passing the decision or order appealed
against and t].e date of t]1e decision or
order

(4) Date of Communication to the Appellant
of the decision or order appeaJed age;qst

03.01.2018

(5) Address to which notices may b€ sent to
the Appellant

Period of t€ 2Ol4 to March 2O15
(ii) Amount of service tax if any

demanded for the period mentioned
in the Col.

Rs.l ,92,667 / -

(iii) Amount of refund if any cleirned for
t}re period meationed in Col. (i)

NA

Amount of Interest 1994.Interest u s 75 of Finance Ac
(v) Amount of penalt5r Penalgr of Rs. IO,OOO/- u/s

s. 76 of the Finance 7994
77 and,

(6) Whether Service
intercst or all
deposited.

the three
Tax or peaalt5r or

have been
Rs.14,45Ol- vide Challan No

deposit in terms of Section 3S5F of
tralCen Excise 1Acg

asenclosed Aa-uerure

dated €:2:-lf towards mandatory pre-

(6A) Whether the appellant wishes to be
heard in person?

Yes, at t].e earliest

(7) Reliefs claimed in appeaf tl.e impugned order to t}le
extent aggrieved and grant the relief
claimed.

To set aside

t

l)

1

Assistant Comrnissioner of Service Tax,
Division-Il, Service Tax Commissionerate
Room No. 600, Sth Floor, Kendriya Shulk
Bhavan, Basheerbagh Hyderabad-SOo
oo4
lolo No.4sl2or6-Adjn(ST)(AC) dated
30.L2.20r61

M/s Hiregange & Associates, "Basheer
Villa", House No: a-2-268/l/16/8, 2d
Floor,Sriniketan Colonn Road No. 3,
Banjara Hills, Hyderabad - 5OO O34.
(A,ld sbo colly to tlc Appe[antl

(vi)Value of Ta:cable Service for the period
mentioned in Col.6l

Rs. 38,96,,985/-

(Copy of Challan
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STATEMENT OF FACTS

A. M/s. Paramount Builders, Secunderabad (hereinafter referred to as

AppellantJismainlyengagedinthesa]eofresidentia]flatstoprospeclive

buyers during and aJter construction.

B. Occupancy certificate (oc) for ttre project was obta-ined in the year 2olo

and during the subject period alt flats were sold/ booked after occupancy

certificate date only and not before it. Sale deed is executed for the total

sale value and 'sale deed' is registered and appropriate Stamp Dut5r' has

been discharged on the same. service tax was not paid on the amounts

received towards these 'sale deed' since same is sale of imrnovable

property'.

C. Further in

additional

some cases construction agreement is executed for the

works carried out and amounts received towards this

constrUction agreements were assessed for service tax under the category

of \rrorks contract, adopting tl.e taxable value in terrrs of Rule 2A of

Service tax (determination of value) Rules, 2006 i-e. on a presumed value

of 4oo/o of tlre contract value.

D. The detailed working of ttre receipts and the attribution of the said

receipts was already provided to tJ:e Department authorities, identified

receipt wise and flat wise. The summar5r of tJ:e same is provided

hereunder:

,n

J

2

l{on ta.able TaxableDescrlptloa R€celpts
38,85,OOO oSum of towards sale deed 38,85,OOO

o oS "n of towards agrecment of
construction

o

oS'rrn of towards other ta:rable
receipts

1r,985

Surn of towards VAT,
Registration charges, etc

50 o

Total //^*3,te,6tr$\ 43,06,650 r 1,985

+

)

11,985

4,2t,650
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E. Accordingly, the value of taxable services constituted 4Oo/o of Rs. 1 I ,985/ -

i.e. Rs.4,794 / - and the service tax thereon (A 12.360/0 constituted

Rs.593/-. It was explained that the actual payment of service tax

arnounted to Rs. NIL the tax required to paid is Rs.593/-

F. The above facts of receiving OC and flats booked after OC was correctly

taken by SCN vide Para 4 but proposed to demand service tax on the flats

booked after OC date.

G. Previously several SCN's were issued covering tJ.e period upto March 2Ol4

witJl sole allegation that " servies ren-dererT hu them after exeantionof sale

to to Lam

ttte land alreadu soW ude deed are taxable seruies uruier

'wor*s ontrad seruie'.

a. Vide Para 3 of SCN dated 24.06.2O1O and Para 2 of the Order

adjudicating the said SCN

b. Vide Para 3 of Second SCN datr;d23.M.2O11

c. Vide Para 2 of third SCN dated 24.O4.2Ot2

d. Vide Para 2 of fourttr SCN dated O2.L2.2O19

e. Vide Para 2 of frfth SCN dated l9.O9.ZOt4

In all the above scN's, there is error in as much including ttre value of

sale deeds crithin the ambit taxable value white alleging service tax is

liable only after execution of sale deed i.e. on construction agreements.

H. The present status of SCN's as referred above is as follows:

Period scN Arrrou"t Status

Sep O6 to
Dec O9

HQPQR No. 8
Adjn (sTXADc)
24.06.201o

7 l2OLO
dated

No

Rs. 1 r,8O,439l- Stay granted by
CES?AT vide
stay order
dated

3

)
(

')

N n



hq

OR No.6Ol2O11-Adjn
(ST) (ADC), dated
23.O4.2011

Rs.4 ,46,4O3 / - Pending beforc
CESTAT,
Ban alore

-

Rs.46,8 t,850/- Pending before
CESTAT,
B re

Pending before
Commissioner
(Appeals)

c

Jan lO to
Dec 1O

Jan 11 to
Dec 11

OR No. s4/2O12 Adjn
(ADC) dated 24.O4.2O12

C.No.IVl r6l l6/ 19s/20
I l.ST-Gr.X

Rs. 2,92,477 /-
July 2012
to March
2014

OR No. 1O8/2O14 Adjn
(ST) (Jc) dated
19.o9.20t4

Rs.5,2O,892/-

Arnount (Rs.f

43,18,635

Lcss: Deductions

SaIe Deed Value s8,85,OOO

VAT, Registration charges, stamp

dut5r and other non taxable

receipts

4,21,650

Taxable amount 11,985
Abatement@4Oo/o

Service Ta:< @ LZ.,SAN-
4,794

593
Actually Paid 0
Net Demand 593

4

18.o4.2012

Jan 12 to
Jun 12

I. Now the present SCN O.R.No.24/2O16-Adjrr (STXJC) dated 18.O4.2O16

was also issued with sirnilar error of quanti$ing the proposed demand of

service tax in as much treating tJre sale deed values & other taxes as

taxable value of services (annexure to SCN) while alleging that service

rendered after execution of sale deed alone liable for sereice tax (Para 2 of

SCN). (Copy of SCN is enclosed "" nnrrerrue!;

J. The liability for the period and tJle details of tJre pa5rments is

summarized in tJle below mentioned table for ready reference:

Partlculars

Gross Receipts



1.,

I

K. The Appellant had I'iled a detailed reply to show cause notice explaining

that arnounts received by the Appellant is towards sale of flats after

receipt of Occupancy Certificate which is not at all leviable to service tax.

(Copy of SCN Reply is enclosed ," ereaextrre$ & also attended the

personal hearing on 28.12.2076 (Copy of Personal Hearing Record is

enclosed 
"" 

loo"*rrr.fi ).

L. Without considering tl.e submissions, the adjudicating authority passed

tlre Order-In-Original No.45/2016-Adjn(STXAC) dated 30.l2.2O76by

confirming tJre demandsproposd in SCNto to

i. Confirmed the demand of Service Tax (including cess) oIRs.

7,92,667 /- on tJ:e "Works Contracf service rendered during tl.e

period of Aprit 2O14 to March, 2O15 under sub section (1) of

Section 73 of Financia I Act, 1994

n. Confrrmed interest on the Service Tax demanded at (i) above

under Section 75 of tJle Financial Act 1994, at ttre appropriate

rate

iii. Imposed a Penalty @ of Rs. 1OO/- per day during which such

failure continues or at tJle rate of one percent of such tax, per

month, whichever is higher for the period April 2Ol4 to

March,2ol5 starting with tJle first day after the due date till date

of actual paJrment of the outstanding a"'sur11 of service tax under

Section 76 of the Financial Act, L994

iv. Imposed penalty of Rs. 1O,OOO/- (Rupoes Ten Thousand only) sub

o

5

section (2) of Section 77 Act, 1994

)



I'

o

M. The Ld. Adjudicating authority confirmed the dcmand on the following

grounds:

a. Assessee contended that there is no service tax on sale of semi-

frnished flat. The Honorable CESTAT in this stay Order No's 697

to 699 Dat€d 18.O4.2OL2 has held that the facts of the case

requires to be gone into detail at the time of itnal disposal'

Therefore it is not possible for me to accept tlee issue of non-

taxability on semi-finished flats, Therefore assesses contention iS

rejected

b. I lind ttre assessee had not submitted any documentaqr evidence

to establish that completion/occupancy certilicate were issued by

the competent authority and the consideration received by them

was after issue of completion/ occupancy certificate. In tJ:e

absence of the required and relevant details and docurnents like

completion/occupanry certificate, sale deeds, date rrise details of

paJrrxrent received it will not be possible to come to any

meaningful conclusion. Ttrerefore I hold that the department has

correctly quantilied tJle dut5r arnount. tJeerefore, assessee

contention is rejected on Quantification of tax liability and I hold

that the demand is sustainable

c. I lind the demand made in notice is sustainable and therefore t]:e

contention of tJle as'sessee that penalt5r proposed under section

76 & 77 of t]le Act and demand of the interest under section 75

6

of the Act are not sus ected

,1,



d?

)

d. Further, t.l.e submissions made by the assessee do not constitute

reasonable cause so as to exonerate them from the penalties by

invoking Section 80 of the Act. Accordingly, I had penalty under

76 and 77 of ttrc Act. is imposed as they have contravened the

provision of law

Aggrieved by the impugned order, which is contrary to facts, law and

evidence, apart from being contrary to a catena ofjudicial decisions and beset

with grave and incurable legal infrrmities, the Appellant prefers this appeal on

tJre following grounds to the extent aggrieved by them which are alternate

pleas and without prejudice to one another amongst those to be urged at tl.e

time of hearing of tJle appeal.

)

7
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GROUNDS oF'APPEAL

1. Appellant submits that the order was passed not appropriately considering

the nature of activity, the perspective of the same' documents on record'

the scope of agreement but creating its own assurrrptions and

presumptions without appreciating the fact that Appellant does not have

any liability of service tax. Supreme Court in the case of Oudh Sugar

ilttls Lhntzd o. |IOL 1978 (2) ELT 772 fsCfitas held that such show

cause notices are not sustainable under the law'

2. Appellant submits entire order seems to have been issued with revenue

biaswithoutconsideringthesubmissionsflradebytheAppellantand

documents submitted by the Appellant along with Show Cause Notice

Reply.

3. Appellant submits that the allegation of ttre impugned order vide Para 1 l -6

t}tat"thectssesseehadnotsubmittedangdoannentangeuideneto

esta.btish ttnt ampletiod outpancy eftifiate uere isstted bg tl'e

@try)etent autlaritg artd tle @nsideration reeiued bg tlem uas afier i'ssue

of ampletiart/ oetpa nq ertifiate. In tle absene of the required and

releuanl details and doa anents litce ampletion/ oanpanq @rtifiete' sale

deeds, datc wise detaits of pagment reehted it uill not be possible to @n7e

to ang meaningful crlndusiort Tlerefore I hoW fiwt the depantm'ent fns

anedlg quantified tle dutg arnount. tlerefore, a.ssessee ontenlian is

rejected on Quantifiation of tax liabilitg and I A tlwt tle demand i.s

8

sustainable"

)

A
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5. Without prejudice to the foregoing, Appellant submits assuming that if tlre

Appellant have not submitted information, nothing will stop tJ"e adjudicate

autJrority to collect such information. The Adjudicating autJrorit5r while

adjudicating tJle case has to collect all t.Ile information which necessar5r for

confrrmation of t.I:.e demand. That is why tJle process is catled is

adjudication. In tJ.is regard reliance is placed on The Dukes Retreat Ltd v.

CCE 2015 (4O) S.T.R. 871 (Bom.) wherein it was held that -The Appallus

been di.smi.ssed onlg on a teduiml gound and for non prduction of tte

reqi.site ertifiute or proof of room rent being durged and bills raisd. in

that behalf. In the ciranmstan@s, the impugned order i.s quasled and. set

aside."

impugned order was passed without on the same. As the

ns, Appellant isimpugned order has not consid

)

4. The above finding is not at all correct as the Appellant has submittcd all

the requisite details inter alia detailed statement showing the flat wise

details of the booking date, amount received towards the sale deed,

additional works, VAT, registration expenses etc., and also the submitted

the copies of the occupancy certificate. Surprisingly, impugned order

comes vrith the fallacious finding that details/documents were not

submitted.

6. Appellant vehemently contended before Ld. Adjudicating authority that the

provisions of Section 73(1A) of the Finance Act, 1994 are not applicable in

tJre instant case and cited various explanations dillerentiating the

provisions applicable to previous period and current period but tJle

c

9
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reiterating ttre submissions made vide Para 02 Lo 06 contending that

issuance of SCN u/s. 73(1A) of Finance Act, 1994 is invalid'

7. Appellant submits that the non-consideration of the various

documents/submissions made by them wittrout giving proper reasons

shows t}re clear mind of the Adjudicating authority tJlat giving an

opportunity is merely an eye-wash and not actually an opportunit5r

extended. Hence, there is clear violation of principles of natural justice

and therefore tf.e order is issr.red violating tl.e principles of natural

justice and is void ab initio and shall be set aside.

In Re: &wice Tar canaot be lcvled on'sale of imnovable propert5r'

8. Appellant submits that as stated in background facts, during the subject

period, all fl.ts were booked the date of occupancy certificate

and sale deed is bcine ted for the eatlre eale value.That beine

a cegc. no gcrvice tax is liable on anmounts rece said

flsts elnce salne ls '*lc of lc It was

soecificallv orovided irl Sectioa I of Flnance Act, 1994 thet

sersice tax is not lieble for the booked after OC date. Ilence

orooosal of oresent OIO to demand sersice tax on the booked

9

after OC date is not sustalnable and reoulred to be set aside.

Without prejudice to the above, Appellant submits that undoubtedly,

they are discharging service tax on construction agreements thereby

paying service tax on activigr as proposed by impugned SCN read with

deeds at the

I
earlier SCN's. SCN erroneously included

10

o
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time of quandrying the demand. As seen from the operative part of SCN,

it is clear that it is only sole allegation of SCN (Para 2) that construction

agreements are subject to service tax under the category of 'works

contract", no allegation has been raised to demand service tax on the

sale deed value.

1O. However, ongoingthrough the annexure to the SCN, it can be observed

that though the allegation is to demand service tax on construction

agreements, tlle quantification is based on gross amounts mentiorred

above for all t.l.e activities including amounts received towards tl..e "sale

deeds'.

11. It is therefore apparent . that the SCN represents an error in

quantilication of the demand. It may be noted that tJle Appellant have

regularly and diligently discharged Service Tax on tl.e value of

"construction agreements'. The above is explained through a

comparative chart provided below:

Particulars \s pcr Appellaat As per SCII
43,18,635 43, r8,635

s: Deductions
SaIe Deed Value 38,85,OOO o
VAT, Registration charges, stamp
duty arrd other non taxable receipts

4,2L,650 4,21,650

Taxable amount 11985 38,96,98s
Abatement 4,794 15,58,794
Service Ta:< @ 72.360/o 593 1,92,667

Paid o
Balalce Demand 593 I,92,667

12. The Appellant submit ttrat once the apparent error in calculation is taken

to its logical conclusion, the demand fails an there is no cause

't

of any grievance by tl.e department on ttris

17
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i3. Appellant submits that the impugned order vide Para I 1.6r of tht:

impugned order alleges that "I fnd the assessee had not submitted ang

docttmentary euidencz to establi.sh that completion/ occupancy certificate

uere i.ssued bg tle ampetent autttoitg and the consideration receiued. by

them was afier issue of ampletion/ occatpancg certificate. In tle absene of

the required and releuart detail,s and docum'ents like

@npletion/ NtpancA @ttifiete, sale deed,s, date uise detatLs of pagmcnt

reeitad it utill twt be possibte to ame to anA meanhglfiil @nchrs,iotL

Therefore I lotd that tle depaftment ll.r.s @nectly ryantified the duty

afiKtunt. therefore,crssessee @nterrtion i.s rejeded on Quantifrcatian of tax

liabititg and I hoW tttat tle denand is ststabw.ble"

14. In this regard, Appellant submits tl.at Appellant has submitted all the

details of sale deeds and occupancy certificatesalong with t-heir reply

dated 20.09.2O16. For easy reference, tJ:e same were enclos€d to this
(-\

appeal as Annexrrdf}. Therefore, the allegation of tlre impugned order

is not correct and tl1e same needs to be set aside.

15. Without prejudice to the above, it is submitted that impugned order vide

Para 11.4 alleges tJ.at "Assessee antcnd.s that tlere i,s no seruie tax on

sate of semi-fvtishen flar. The Horarable CESTAT in its stag Order No's

697 to 699 d.ated. 18.O4.2012 hr.s held th.at the fads of the ase iequire to

be gone in detail at tle tim.e of final disposal. fiterefore it is not possible

for me to aept the i.ssa

a.ssessee's antention i.s

ledflat-s. Therefore

12

eofnon on semi finis

,

)
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16.Inthisregard,Appellantsubmitsthatavermentclfimpugncdorderts

tota,lly out of the context ald incorrect for more than one reason

a. Firstly, the action of demanding the service tax on construction

completed (reflects sale deed value) runs beyond the scope of the

SCNinasmuchasscNcategoricallyadmitstllatamountreceived

in excess of sale deed only liable for service tax under tJre category of

lnorks contract service';

b. Secondly, the above referred tribunal stay order has dealt witl. the

context of the taxability of tl e construction prior to o1.o7.2olo in

light of the GBEC circular dated29.01.2oo9 and not the taxabilit5r of

lemi-finished flat, as misconstrued by impugned order. Further it

never dealt with the taxability of tlle semi-frnished flat under the

category of trorks contract';

c. Tribunal order merely held that taxaUiUty requires to be gone in

detajls at tJle time of finat disposal which does not mean that

Hontle tribunal confirmed the liability which impugned order seems

to have inferred;

d. Further when the frnding that detailed examination is required,

impugned order should have done the same and conJirmed tJ:e

liability il found liable based on such detailed examination. Whereas

impugned order without even giving singte rehson confrrmed the

liability and out rightfy rejected tlee contentions of the appellant;

e. As the impugned order has not given any finding on tJre taxabilit5r of

ttre finished flat (sale deed value), reiterate tlee

13

submissions made in SCN

-)

wishes to
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lT.SinceLheimpugnedorderispassedagrceingontheprinciplethatservice

tax cannot be demanded on the value attributable to sale deeds, the

Appellantisnotmakingdetailedgloundsonthelegalmeritsofthesaid

clairn and would like to submit the following broad lines of arguments:

a.In all cases, the 'sale deed" is entered into after the completion of tf.e

building and therefore the demald cannot be justilied under tl"e said

entries.

b.Till the stage of entering into a "sale deed", the transaction is

essentially one of sale of immotrable property and therefore excluded

from the of Sergice Tax.

c. In any case, tlee deeming liction for construction services prior to

completion cannot be classilied under works contract services since

doing tJle sa:ne would render Section 668(b) of Finance Act, 1994 &

Notification 26l2OL2 ST dated 2O.O6-2OL2 redundant'

d.If at all a view is taken ttrat the value of "sale deed" is liable to service

tax, the benefit of the above notification should be granted after

reclassffication of the service.

18. Appellant further submits that there is no service tax levy on sale

immovable property as the sarne was excluded from tlre definition of

'service'u/s. eection 65Et(44) of Finance Act, L994 (-Iransfer of tifle in

goods or immovable prop€rty, by way of sale").

In Re: Interest and penaltles are not palable/rrnPosable

)

19. Without prejudice to the foregoing, A

tax itself is not pa.yable, the que

tltat when service

does not arise.

ts

14
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Appellantfurther submits that it is a natural corollary that \r'hcll the

principal is not payable there can be no question of paying any interest

as held by tJle Supreme Court in Prathiba Processors Vs' UOI, 1996 (88)

ELT 12 (sc).

2O. Without prejudice to the foregoing, Appellant submits that penalry is

proposed under section 77. However, the subject show cause notice has

not provided any reasons as to why how penalty is applicable under

section 77 of the Finance Act, 1994. Further, the Appellant is already

registered under service tax under works contract service and filing

rettrrns regularly to tl.e department. Accordingly, penal provisions

mentioned under section 77 is not applicable for the present case. As the

subject show cause notice has not considered these essential aspects,

tl.e proposition of leqring penalty under section 77 is not sustainable

and requires to be dr:opped. reliance is placed on M/s Creative Hotels

Rrt. Ltd. Vs CCE, Mumbai (2OO7l (61 S.T.R (Tri-Mumbai) and M/s Jewel

Hotels P\rt Limited Vs CCE, Mumbai-l (2OOn @l S.T.R 24O (Tri- Mumbai)

21. The Appellant submits that imposition of penalty cannot be merely an

automatic consequence of failure to pay duty hence the proposal of the

show cause notice imposing the penalty requires to be set aside.

22. Tbe Appellant submits that ttrey are under bonafrde belief that the

amounts received towards flats sold after receipt of Occupanc5r Certificate

is not subjected to service tax. It settled position of the law that if the

Appellant is under bonalide belief as regards to non taxabilit5r imposition

i)

L5

)
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of the penalties are not warranted ln this regards wishes to relv on tht:

following judicial pronouncements'

> CCE-ll Vs Nita Textiles & Industries 2013 (295l, E'L T 199 (Guj)

> CCE, Bangalore-Il Vs ITC Limited 20lO (257) E'L'T 514 (Kar)

>I,arsen&ToubroLtdVsCCE',Pune-II2OO7{2lllE'L'T513(S'C)

> Centre For Development Of Advanced Computing Vs CCE' Rrne

2Oo2 (r4ll E.L.T 6 (s.c).

23. Appellant submits that the irnpugned order vide Para ll'7 has alleged

$at"Ifnd.thedemandmad.einnotiei,sslstainableandtlereforetle

antention of tle asses*e tlut penaltg proposed under sedion 76 & 77 of

the Ad ard demand of the interest under sedion 75 of tle Ad are not

sastainable i"s rejeded

24. ln ttris regard, Appellant submits that the impugned order has imposed

the penalty without considering the submission made by Appellant in

their reply to SCN. Appetlant has made elaborated explanation as to why

the interest and penalty should not be imposed on the impugned activity

whereas the order has confirmed the interest and penalty witleout

considering the submissions therefore the same is not valid and needs to

be set aside.

25. The impugned order has relied on tl.e following case laws for imposition

of penalty under SeCtion 76 of the Act.

2OOZ (61 S.T.R.32 (Tri.-Kolkata) Guardian1

kisure Planners hrt. Ltd.

ta- 1 Versus

76

)



1

u 2OO5 (lOOS) 8.L.T.445 (Tri,-Chennai)-Trans (lndia) Shipping hrt

Ltd. Versus CCE., Chennai- l

26. In this regard, Appellant submits that in the above referred case laws no

reasonablecausehasbeenshownwittrrespecttonon-compliancewith

thelawbyt}reassessee.Whereasintheinstantcasethefollowing

aspects reflects the compliance of Appellant w'ith the law

i. There is no suppression of facts from the department i'e' all the

amountsafedisclosedinstatutoryreturnsandBooksofAccounts

ii. Appellant has cooperated with the department as and when called

for

Therefore, tl.e reliance of irnpugrted order on tl.e said case laws is of no

use and needs to be set aside

Benefit under 80 be extended

27. Appellant submits tj.at there is bona frde litigation is going on and issue

was also debatable which itself can be considered as reasonable cause

for failure to pay service tax. Accordingly, waiver of penalt5l under section

8O can be made. In tJlis regard, reliance is placed on C'C'D, & Cus.'

Daman v. PiSL Corroslon Coatrol Servlces Ltd 2nll (231 S'T'R' 116

(eqj.l

28. The Appellant submits t].at they have established tl.e reasonable cause

for the non-paJament of seryice tax. Since tl-e Appellant explained t}re

reasonable cause for the nonpa5rment of the service tax penalty

we wish toimposition of tJle penalty is not

L7

)
(

_)
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rely on Commissioner of Service Tax, Bangalol6 Vs Motor World 2Ol2

(27) s.T.R 225 (Karl

29. Appellant submits that the impugned order vide Pa-la ll'7 alleged that

" FVrther, the submissions made bg the ossessee do not constitute

reasonable cause so as to exonerate them ftom tle penalties bg inuoking

*ction 8O of tle Ad. Awrdinglg, I h'a'd FnaW under 76 and 77 of the

Act. ts imposed. as tleg have ontrauened tlle prouiston of laul

aside

3 1. Appellant craves leave to alter, add to and/or amend the aforesaid

submissions.

')
32. Appellant submits that wish to be heard in personal before passing any

order in this regard.

u rs

18

{

3O. In tl.is regard,Appellant submits that as explained in Para's' it is clear

that order has not given any reason as to why tlrere was no bonafrde

belief regarding tJre issue. Since ttre order does not give any explanation

regarding tl.e bonafide belief the same is not tenable and needs to be set
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O.R- No.24 l2o16- AdiE.lSTl(.rCl Dt- 7A.04.2016-

c. No. IVl 16l19sl2o1I- sT.Gr-x

SEOW CAI'SE IIOTICE

lNoucc u.adcr scctlon 73l1Al oft'he Flna,lce Act' 19941

):

2. As scctr'ftom tbc records, tJrc Assctsce cnttred iEto r)'Salc decd for

salo of undivid# portioa of tand togctbcr witb scEi-fEisbed Portion of tlxe 
'latOn cxccutioa of ticand 2).r{crEcE;rt for cqiatructiorl, witll tJrcir custoEcra'

sale dccd tlrc riSbt tn a ProPcrg got tFansfcrd to tlxc customer' heace thc

coustrudiqn sarvicc rciidcltd' by thc Asscsscc tbcrciiftcr to thcir cf,rato' }rs

uadcr'ag:rcemcnt of coqiitructioo arE taxablc uhder scricc Tax as thele ciists

Scrnicc providcr and rcdlrer reladonship bctwecn thcDx. As trartsfer of pfo. perry

rn gobds in cxccution o{ t}rc ssid coilstrir{in "gT-.1o ]" .1"o"1 "
aplrcars thit the serviccs iendercd by thcm altcr exccutjon of salc dccd €einst
agrccircnts of constructioi to eech of th€ir customcrs to s'trorn the land was

already eold are t -rtlc scrntcei grtdcr'ryor&a Codtract S€ntbe"'

Pqlc 1 of 5

t-ar+r ugara ar +rd-tra

OFFICE OF THE PRINCIPAL COMMISSIONER OF SERVICE TAX

t4{rdr{- +dr6{ 3lr5€Taq sERvlcE TAX COMMISSIONERATE

-) Sub: Service Tax - M/s.ParamouDt Builders, Hyderabad - Non-Paltrnent

of Scrice Tax - Issuc of Shonr Causc Notice - Regarding'

-:j.

. M/s- Paranount Builders., 5-4-la?/g & 4' 2"n Fbot' Soh"" Mansion'

M.G.Road, Segunderabad- 5Oo oo3 (hcreinaft'r rcferrcd to as

If/s.Frraraou,rt' or 'tt.e Asscstcc' for short) havc rcgistcred t]rcmsclves witl:

the Scqvice Tox Dcpartrreot vidc Rcgtstratlo! I[o'AAEFI'4O40II$I!O1' for

payment of Scrvicc Tsx u.nder thc catcgories of 'Works Contract service' a'rd

'Coastrucdoo of Rcsidential Complex scrvicc'-

)

,'. :. .



Accordiogly, t}!e following Show Causes Notice had been issue'l lo thc

OIO No & Dare

r r,80,439 Con-Ermcd vide OIO

appcal vas
vidc

disisscd
OI,{

No.09l20 11{H-lt)
dL31.O1.2011

I /20tO-HQPOR No.a7
Adjrr(sTr{ADC) dated
26.06-201O

Ctg / 2006

t2/2OO9

2. No.60l20lt-OR
Adjn(sOGDcl
dL23.O4.2011

bLl20to

t2l20to

Con6tEcd
No.5Ol2O11-

vidc OIO

^dj!-(srXADqdL3I.OE.2O12. Ps-rcl/s
'appcaf -as-aisaiscca
aid. OIA No-r87l L2
(H-tr)-S.f.r
L2l- 2012

3 OR \o.gl20l2-
A4ta.( Dcl
dL24.O1.2012

oll2orr
tb
t2l2o1t

46.a r,a50 Confirmcd vidc oto
No.50/2012-
Adja.(STr( Dc)
dL31-Oa-2Q12. Part5/s
appcal waa ditdiEscd
i& OIA No.lA?l2orz
0{-q-S.rbx
dt-2t-L2-20

o.rt I 16l 95l2Ort-
issucd byST-GrJ( (

AC,(S11, Dieision-tr
I

orl2012
to
612Or2

2,92,477 Adjudicatjoa

5. [6-No.1o8/2or+
,4frr{sirl(Jq
Di|.l9.o9.to1{ - -

l2012
to
o3l2014

52o,a92 PctldiDg

SCN OR No. & datc

dedraIrdcd
Rs

4. Aa t]cr thc inforslatioD firraishcd bjr t}lc Asscsscc vidc thcir lcttcr

a",i,a fg:Aior6 rcccivcd by thc Jwisdictionar Range suPerinkndcnt- on

L.3.o4.2016, it is secn tbat itbc ,fs€sf'a' have rtndcrcd taxablc scrviccs

undcr thc i:dt4gory oifWorks Contrapt Sarlrcas' duri:cg thc pcriod lPrll' 2Al4
to il"*i, zOrle.'1 " 4,."q""" had rcndcrcd ecrsices for. a taxauti value of
.n",+g,ig,69if.' {Rulccq Forty three rsidrs g4t:"r[ ttrour-rad 8lx Euddro.{

"ra:riitii ri.J- oaryl. artei dcductionicjf vAT of Rs"ti? l f6so/- -t}lc texable

"ur".'IiL o"t iJil.se,ee,sasl' ori - wtrictr ;dsi#:''&- -riirirfi"iu-t' to

F(s..L,g2d6a l - Gncludilg ccssesJ ifor thc scrcic's rcndcrcd during tl.lc said

pc.iod, 
"" 

dct ilca Ua*'

()

!s
Aft.r OcanPtnry

C.triti.arc ts
obtaitud Tot l
42;41,O@.- 43,rA.435

E-i corridnrstioa eerpc@cot
V.rxc .

77,6?L

1r,9!l
Gro& SaIc D.i{ valuc :

42.n,o7s,
&

ol
77;67E- O,#.076 42l,6sO

ss;8s.ooo 38;96,9as

Tcr 4.911
r,92,91L 1,92,67

or5

.l

. jt :-.

sl.
No.

No.49l2OlO-ST
dt.29.11-2Olo- PartY's

4-

:- :..'_.'

,!
facc ? o.R-N o.24 I %) 16 -Adin Jsinl, Cl

C,lt o.fil 115 I L9 6/201 l-sTc-x



n5l
5. \/rrle Fi,ra'1c. /\.,. ,){l) ) s'rl) s ' rr/)!r llAl \'es rllserl'-'J :rr S'r trorr ' l

s.hrclr rcads as unrler

SECTION 73(7A) - Notutilh.standing anAthing contained tn sub sectiott (1)'

th.e Central Exci,se Offcer mag se|e, subsequenl to ang ttotice ot notict:s

serued under tluTt sub-section, a slatement, cantaining tfle details of seruice

ta.x not leuie<l or paid or shori. leuied or shod paid ol e,roneouslY refwnded

for arg subsequent period, on the Person chargeqble to seruice tax, then,

sewie of such stalement slta.ll be deenaed to be serwice of nodce on such

pe6o\ lrbkd. to tl9 @r.dition tl&t the qounds relied upon for the

sbsqta Period are saJne as dre ,netltiotled, in t D ea,lier notices'

6. Thc section 658, 668, 66D as insertcd in t}te Finarrce Act, 1994 by

the F&lancc Act, 2072 w.e-f. OL.O7-2O12 sre rcproduccd below:

62' QEEIToN 66a." Tlwe stull be leuiPi a iox (@fta 'efqrd 
ta a's tl,

sentie ta9 dt tle ratc of tuatue Fr ent on the uohe of all seruie's' otler

ptotittd h tlz taxable talilDrv bg orc Per8on to atotler and olbded in

sudtnaaer as nay bepnsaibd.

6.s" s-Eqilottt 66D: Contains the ncgativc list of Gcrvices' It appears t]rat

.I scrviccs providcd by thc Assc6sc. a:e not covci\:d undcr arry of the

ecrlrices listcd ttrercin-

6.4; SEqffOtf 66E: Contains declared servicc and lrork contact is covcred

'undcr 66E@) of thc Firance A cq tgg4-

6.6.' Furthcr, Notification No.25/ 12-Sl, datd 2O'@'2O12, as amcnded

i spgAgca s€rsiccs rr-tlich wcrc cxcmpt fr6m payracat of Sbrvice Tax' It

appcars that scrvices providcd by ttie Assc€99c arc not oovcrcd undcr any

of tlc serviccs listcd therein.

c

7: ' ' Ib-c erounds as ctqplaincd inltht Shoy ggusc qg3 deTlrld- n"Y
. . issuca aUovc are etso appucaulc to th9,plr.c!qqt.aa:6i; .thrc 't$f pgsition :n eq far

."*i'worr- cdrrai.ot 6ervlcc' is coad4mca,'the baid dcqYioc drrtt its tsrnHr' ty

lp"c;'soru iffffi
..... -.,..: .. -..

P"

6.L. SlDCfIroN 663r(44): 'servie" meants ang adiuity etrted out bg d' laluon for
atath,er for a nsneerutio* @1d irt&des q dedand servie' but shall not

hdldc- (a) at adivv whicll @nsfj,;,ies nerctg,- $) a tansfer of title in

gds oiffiiDnovablE Praryfiy, by uay of sale, gfr or in ang otLer nutuwc or

64 a'allfis;adion b noney or adioftdble da;t u @) a ptovision of setuie bg
' an anfuee to'Ute enptogter. in tte ausc of or b reldbn to his

at Plogrr@t; (C fe.s taka in ang'@urt or tfuunal dtablisled uder ang

lant for fit*fie bebtg i^ lore-

)

)



as drfined under Sr'rb clatrs-' (zzzza) of Clause lO5 of Sectiolt (rS of the I'inance

Act, 1994 as existed beforc oI oT-2O12 stands now coveied by 658(54)

whereby the said service being declared service undcr section 66E(h) of

FinanceAct,Igg4andfornotbeingint}leNegativeListprescribedunder66D,
crntinues to be a taxable service' But for t.I"c said changes in lcga-l Provisiorr'

the stetus of servicc al1d the corresPonding tax liabiiity remained same- Hence'

this stat€rnent of dcmard/show causc noticc is issued in terms of Sectioll

73(I{ of t}re Fiaatrce Act' 1994 for thc period Apr ' 2()14 atrd March' 2015'

a. In vicw of the abovc, M/6'Pararlot1rt Bsttders' gyderabad are

hcrchD/ requircd to show causc to tJec Jolat cQnElsaioacr of scrvicc Tax'

onice of thc PYllct -ar coataissloB,cr of ssace Tor' g'der'bad sofyice

,ItaxcoE.Disslonctate,11.5423/1/!'sitarsEPraE1dTowcrs,Rc.tHtIIs'

Ey&rabad4. within 3o(thirty) daF of r€ccipt of this notice as to wlty:-

i): a-o a.Eoullt of Rs-L;92'6671'(Rlrtlcc5 onc Lal&s ltl'tcty T'ro thoE aEd

si,..EuEd'Gdasdsi,6jrsovcdody,Gacrudoeccsscs)Ghouldnotbc
dcoaaded as pcr Para-4 abovc towatds 'wost's c@tact Scrvicc' rcadcrcd

' 
by tltc@ duriDg AP' , ?o 14 to ttrtJcl!' 2Ol5' ita tcrEs of Scctioa 73 (t) of

. the FilraDcc Act, 1994; ot! tlc grouads discrrsscd supra; aad

. ii). Irtcrcst should aot bc dcd'ldcd at (0 atirc' un'dcr: Scctioo 7s of the

' Firlaocc A(L 1994; and

iii). Pcttrlty abould aot. bq iarposcd oa thco' uDdrf, 
Yorl ': 

* 
:" 

*t: 
: .

A.i" 1994, for thc coall.avcotioa of &qlc6 aad prqviaioos of thc Finaace Act

1994; &r1d

id. Pcaalty should Dot bq iolrcsld oo.tlce godcr sx,trioo 77 of tl1c Finarrcc

Act, 1994.

.g. M/s.Paramoqlt Buildcrs; arc rcqqircd to Produce all the cvidenie

rrpon wtrich thcy intend .to rcly in tlcir dcfeEsc v'hilc showin-g causc' they are

also i.cquircd to indicatc in thcir wrlttcn rcp:ly whcthcr th:5r wish to bc hcard i'I

pcrsoa bcforc thg.crise is adjudicatcd

1(). If no catrFc is 6hown qgainot'thc action PropoFd to bc takcn

*it!ir. ttro sdpulatod iimc {latl if thc not@ d99s trot aPPcar for thc pcrsonal

hcarirr€ on tlrc sppointd day. tl"crr it.t iU bc Pl€.stinld that th€y do not have
.:-.

-iyUrfDg t" .t fc,lu tt rir d"f.e"ro" qhd thc ciatii iriu bc docidcd on mcrits on the
'basis 'of csidencc ivailablb on rccords.

o,r.tt o.24f 20 7.6'Adi!' :l gN J A
cxa.fir I L.:; I L961201l-srqjr

-l

a)
l

)

..,..

. '.; ,. : .i.
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under Section 8O of the Finance Act, I

C. Any other consequential relief shall be

VERIFICATIO!t

994:,

(o[,,""n n o/i

Appellant

of M/s. Pararnount
)I

Builders, the Appellant herein do declare that what is stated above is true to

t]le best of our information and befief.

verified today f,kay .r.klbrc
Place: Hyderabad

Sigpa

t9

\ ?\'l
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PRAYER

Therefore, it is prayed that

a. To set aside the impugned order to the extent aggrieved;

b. To hold that service tax is not leviable on 'sale of immovable property'

c. If required, to hold that on merits the amounts received towards sale

deed is not taxable

d. To hold that amounts received towards flats sold after receipt of

occupancy certilicate is not leviable to service tax;

e. To hold that no interest and penalties are leviable;

f. To hold that Appellanl is sligible for the benefit of waiver of the pena-lty
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