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Any assessee aggrieved by this order may file an appeal under Section 86 of the Finance Act, 1994 to the Customs, Excise &
SeMceTn Appeliate Tribunal, Regional Bench, 1st Floor, HMWSSB Building (Rear Portion), Khairatabad, Hyderabad, TS-
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As per clause (iif) of Section 35F of the CEA, 1944, the appeal against the decision or order referred to in sub-section (5) of section
85, the appellant has to deposit ten per cent of the tax, in case where tax or tax and penalty are in dispute, or penalty, where such
penalty is in dispute, in pursuance of the decision or order appealed against: Section 35F of the Act is applicable to service tax case
by virtue of Section 83 of FA, 1994,
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Every appeal under sub-section(1) [or sub-section(2) or sub-section(2A)] of Section 86 of FA,1994 shall be filed within three
months of the date on which the order sought to be appealed against was received by the assessee, the [Committee of the
Commissioners], as the case may be.
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The appeal, as referred to in Para 2 above, should be filed in S.7.5/S.T.-7 proforma in quadruplicate; within three months from the
date on which the order sought to be appealed against was communicated fo the party preferring the appeal and should be
accompanied by four copies each (of which one should be a certified copy), of the order appealed against and the Order-in-Original
which gave rise to the appeal.
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The appeal should also be accompanied by a crossed bank draft drawn in favour of the Assistant Registrar of the Tribunal, drawn
on a branch of any nominated public sector bank at the place where the Tribunal is situated, evidencing payment of fee prescribed

in Section 86 of the Act. The fees payable are as under:-
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(a) where the amount of service tax and interest demanded and penalty levied by any Central Excise Officer in the case
to which the appeal relates is five lakh rupees or less, one thousand rupees;
(mﬁwmﬁmﬁwm@mmﬁﬁmwﬁmwmww%tﬁmmw
wf&*r&mwwwﬂmﬂ?mﬁm,ﬁﬁﬁrmmm%m,a?eﬁ,mmm_

(b) where the amount of service tax and interest demanded and penalty levied by any Central Excise Officer in the case
to which the appeal relates is more than five lakh fupees but not exceeding fifty lakh rupees, five thousand rupees;
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{c) where the amount of service tax and interest demanded and penaly levied by any Central Excise Officer in the case
to which the appeal relates is more than fifty lakh rupees, ten thousand rupees.
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No fee is payable in respect of the Memorandum of Cross Objections referred to in Sub-Section (4) of Section 86 ibid.
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No fee is payable in case of an application filed by Commissioner under this sub-section,
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Central Excise Rules, 2002 and the Customs, Excise and Service Tax Appellate Tribunal (Procedure) Rules, 1982.
sk

This appeal is filed by M/s Paramount Builders, 5 — 4 — 187/ 3&4, 2™ Floor,

Soham Mansion, M.G. Road, Secunderabad - 500003 (herein after referred as ‘appellant’)
against Order-in-Original No. 45 / 2016 — Adjn (ST)(ADC) dated 30.12.2016 {in O.R. No. 24/2016 -
Adjn(ST)ADC / C. No. IV/16/195/2011- S.Tax (Gr.X)} (hereinafter referred to as the impugned order)
passed by the Assistant Commissioner, Division — II, Service Tax Commissionerate (presently
Assistant Commissioner, Secunderabad Division, Secunderabad GST Commissio;erate,
Hyderabad) (hereinafter referred to as Adjudicating Authority).

2.

.

The facts of the case in brief are that:

The appellant is engaged in providing Works Contract Services and are a registered partnership
firm and are registered with the Department vide registration number AAHFP4040NST001.

A notice HQPOR No. 87/2010 — Adjn (ST)(ADC) dated 24.06.2010 was issued for the period
September 2006 to December 2009 involving an amount of Rs.11,80,439/-,

Further periodic notices were issued — for the period January 2010 to December 2010 vide notice
dated 23.04.2011 demanding an amount of Rs.4,46,403/-, another for the period January 2011 to
December 2011 vide notice dated 24.04.2012 demanding an amount of Rs.46,81,850/- , for the

wo(e issued alleging that the appellant had entered. into Sale deed for sale of
X land together with the semi-finished portion of the flat and thereafter, an
sfluction with the buyer of the flat. The Department contended in the notices
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that on execution of the sale deed the right in the property got transferred to their customers and
hence the construction service rendered by the appellant thereafter to their customers under
agreement was taxable service as there existed service provider to service receiver relationship
between them and this service rend=red by them after execution of the sale deed against the
agreement of construction to each of their customers to whom the land was already sold was
taxable under ‘Works Contract Service'.

The present notice was issued for the period 04/2014 to 03/2015 based on the details furnished
by the appellant vide letter dated 13.04.2016 and alleging the appellant to have rendered taxable
services under the category of Works Contract Services for a taxable value of Rs.43,18,635/- on
which the Service Tax due was Rs.1,92,667/-.

Invoking the provisions of Section 73(1A) of the Finance Act, Section 65B, 66B & 66D and
contending that the grounds of the previous notices issued were also applicable to the present
case, the status of the service and the corresponding tax liability remaining same, the notice was
issued demanding Rs.1,92,667/- on the Works Contract Services rendered; demand of interest

. was also made and penalties proposed under Section 76 & 77 of the Act.

The Adjudicating Authority heard the matter and adjudicated the notice, holding inter alia that the
appellant was liable to pay tax on Works Contract Services discarding the contentions yagarding
the validity of the notice, non-taxability of the sale of semi-finished fiats and the non-taxability of
the other amounts received. Regarding the quantification of the service tax demand, the
Adjudicating Authority held that the Department had correctly quantified the duty amount and the
appellant’s claim was not supported by any data. Penalty was levied under Section 76 & 77 of the
Act. The confirmation of the demand culminated in the instant appeal.

The appellant contested the demands confirmed in the impugned order, on the

following grounds:

That the impugned order was illegal and untenable in law;

That the finding at para 11.6 was not comrect at all as the appellant had submitted the requisite details
interalia, the detailed statement showing the flat wise details of the booking date, amount received towards
the sale deed, additional works, VAT, Registration expenses etc and also submitted the copies of the
occupancy certificate; however the impugned order gave a finding that the details / documents were not
submitted; that the Adjudicating Authority could have collected the information and nothing prevented him
from doing so;

That they had contended that the provisions of Section 73(1A) of the Act was not applicable in the instant
case and cited various explanations but the same were not considered and hence the issue of notice was
not valid;

That ST could not be levied on the sale of immovable property; that the flats were booked after the date of
occupancy certificate and the sale deed was executed for the entire value; that they refer to the provision in
Section 66E(b) of the Act;

That they submit that they are liable to discharge Service Tax on construction agreements, thereby
accepting Service Tax on the activity as proposed in the SCN (read with previous notices); that the sole
allegation ofmenohoe(paraZ) is that the construction agreemerﬂsamsub!ededtoSeMceTax under

Page 3 of 8
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That there was an error in quantification of the demand in the notice and was explained through a
comparative chart in para 11 of the grounds;

That once the apparent error was taken to its logical conclusion, the entire demand fails;

That the finding of the Adjudicating Authority in para 11.4 regarding the appellant’s contention that there was
no demand on the sale of semi-finished flats was totally out of context and incorrect for the reason that the
demand of Service Tax on sale of semi-finished flat runs beyond the scope of the notice; that the Tribunal
Stay order dealt with taxability of construction prior to 01.07.2010 and not taxability of semi-finished flat;

As there was no finding given regarding the taxability of the finished fiat (sale deed value), they wish to
reiterate the submissions made in the Show Cause Notice reply;

That sale deed was entered into after the completion of the building, demand cannot be justified under the
said entries; that till the stage of entering into a sale deed, the transaction was essentially one of sale of
immovable property and therefore excluded from the purview of Service Tax; that in any case, the deeming
fiction for construction services prior to completion cannot be classified under Works Contract Services
since doing the same would render Section 66E(b) of the FA and the Notification No. 26/2012 ST dated
20.06.2012 redundant; that if at all a view was taken that the value of sale deed was liable to service tax, the
benefit of the above Notification should be granted after reclassification of service;

That there was no Service Tax levy on sale of semi-finished flat as the same is excluded from the definition
of service under Section 658 (44);
Thatlnterestandpenalﬂesamnotlmposaﬂelpayable:matmeServiceTaanolbempayable,
quesﬁonoﬂntsmstdoesndariseashddbymeApexCouﬂmmerWhaPm;
MMWWMWWMMWMMMMMNWWWM
mesame;thatasmaappellamisnlraadymgisteredudﬂlmDepmtnentandlsﬁlingmmm.mesameis
not applicable; that they rely on the decision in the case of Creative Hotels Pvi. Ltd. Vs CCE, Mumbai [2007
(6) STR (Tri Mumbai)] and Jewel Hotels Pvt Ltd [2007 (6) STR 240 (Tri Mum)];
ThatcumtaxbeneﬁtmderSectionBTlsmquiredtobee:dendedtohemﬂt!wdmndforsaleofsemi-
finished contract is confirmed under Works Contract Service as the appellant had not collected Service Tax
frornmecustomers:matmeyralymmemelawsdtedhﬁisregam;
1hatpenaltycouldnotbelmposadmsralyaulomaticoonsequencecffallumtopayduly;mstmeywam
under bonafide belief that the amounts received towards flats sold after the receipt of Occupancy certificate
wasnotsubjecttoSewiceTaxandwishtoralyonthededslonsdtedinthisregmﬂ;

That the beneﬁtofSecﬁonBOofmeAdistobeenendedtoﬂwmInviewoflhereasonablecausesofme
given understanding of law and the impugned order has also not given any reason as to why there was no
bonafide belief regarding the issue and hence the order needs to be set aside;

They request for the setting aside of the order and grant consequential relief.

I have heard the appellant on 17.04.2018, represented by Shri. P. Venkata

Prasad, Chartered Accountant, who reiterated the submissions made in their grounds of appeal
and had nothing more to add. None appeared for the respondent despite notice. | find that the
appeal has been‘ﬁled on 08.02.2018 holding that the impugned order was received by them on
03.01.2018. | find that the date of the impugned order is 31.12.2016. Considering the delay in
filing the appeal and the contention of the appellant that the date of service of the impugned
order was 03.01.2018, letters were addressed to the concerned jurisdictional officers for

X ation of the same. The jurisdictional Divisional Officer, in the letters dated 02.04.2018

issued from C.No.V/04/23/2017-Arrears; confirmed that there was no dated
\t in token of receipt of the impugned order in the case file transmitted by the

: G‘.‘ ad Service Tax Commissionerate; and that the appellant was served a copy
D
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protesting arrears recovery even when they had not received the OlIO. | am therefore satisfied
that the date declared at Item Sl.No.4 of Form ST-4 is correct and admit the appeal for a

decision on merit.
FINDINGS:

5. | have carefully perused the notice, impugned order and the submissions made
by the appellant. The crux of the dispute is the sustainability of the impugned demands,
considering the factual matrix and law in vogue during the material period. The disputed issue is
periodical in nature, and the material period in the instant case is Apr 2014-Mar 2015.

6. Perusal of the records show that the appellant is registered with the Department
for payment of Service Tax for the services ‘Works Contract Services'. Intervention of the
Department revealed that the appellant had entered into Sale deed for sale of undivided portion
of land together with the semi-finished portion of the flat and thereafter, an agreement for
construction with the buyer of the flat. The Department viewed that the construction service
rendered by the appellant under agreement was taxable service as there existed service
provider to service receiver relationship between them and this service was rendered partly
before execution of sale deed (semi-constructed flat) and partly after execution of the sale deed
against the agreement of construction (finishing) to each of their customers to whom the semi-
constructed flat was already sold was taxable under ‘Works Contract Service’. This being the
case, Service Tax was arrived at in the notice and the demand raised. The primary contention
raised by the appellant is that the amounts received after occupancy certificates (OC) were
issued by the competent authority cannot be assessed to tax in view of the specific exclusion in
Sec 66E(b). | have carefully considered this contention and find that while the notice indeed
reproduced the tabulation submitted by the appellant, at Para 4 of the SCN [Page A027 of
appeal book], the demand proposal is on the total amount [last column of the table] under ‘WCS'
category, which is Sec 66E(h) , and not Sec 66E(b). The date of issue of OC is therefore
immaterial for a demand under WCS, and the appellant’s contention on this aspect if rejected.

7. The appellant submits that the notice issued under Section 73(1A) of the Act was
not valid as the law had changed substantially post 01.07.2012 when the negative list based
scheme was introduced. They further contended that the Section 65(105) ceased to exist,
Section 65A pertaining to classification of service ceased to exist, there was no classification of
service, definition of service was introduced under Section 65B (44) containing certain
exclusions, new definition of Works Contract Services under Section 65B (90), mega notification
25/2012 — ST, new valuation Rule 2A of the Service Tax (Determination of Value) Rules 2;__00_6‘ _

grounds, t
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that the activity of the appellant, Works Contract Services, is also agreed upon by the appellant
and the only objection to the notices issued was regarding the valuation of the contract
undertaken by him. This being the case, when the changes in the law were effected, the basic
definitions of the activities were not changed and remained the same though the liability was
governed by the new provisions. As submitted by the appellant themselves, Works Contract
Services was defined under Section 658 (90) and abatements provided under Notification
referred to. Further the grounds mentioned in the earlier periodical notices were also the same
demanding tax on the Works Contract Services provided by the appellant. Therefore, | do not
find any infirmity in the notice referring to the allegations in the earlier notices and making the
same applicable to the present notice in terms of Section 73(1A) of the Act. On this basis the
argument of the appellant in this regard is rejected.

8. The appellant in their submissions accept that they are liable to discharge
Service Tax on the construction agreements thereby accepting Service Tax on activity as
proposed by the impugned notice. It is not in dispute upon examination of the impugned notices
that, the demand has been made for the activity after the sale deed has been executed, under
the category of Works Contract Service. The Adjudicating Authority however, in the findings.
proceeding to decide whether the appellant was liable to pay Service Tax on the flats sold by
them under Works Contract Services held the notice to be in order disposing of the arguments
placed by the appellant but has admittedly not given a clear finding regarding the validity of the
inclusion of the sale value of the semi-finished flats being appropriate. It can be inferred from
the penultimate row of the Table under Para 4 of the Show Cause Notice [Page A027 of appeal
book] that the assessment is made in terms of clause 2(A)(ii)(A) of the Service Tax
(Determination of Value) Rules, 2006. The cited Rule 2A underwent a retrospective amendment
by Section 129 of the Finance Act, 1994 read with the sixth schedule thereunder. In terms of
this retrospective amendment, where the composite contracts include the land value, the
assessment under this Rule 2(A) [applicable for the material period in dispute in the instant
case] would be in terms of SI. No. 2 of the Table at Schedule VI of the Finance Act, 2017 since
there is no dispute that clause (i) under Rule 2A is to be applied only after exhausting clause (i)
and the same has actually been applied in the instant case.

9. The department viewed that the activity carried out by the appellant after the
execution of sale deed is taxable under the category of Works contract. Merely because the
notice differentiates the activity of the appellant in respect of the sale of the semi-finished flats
sold by the appellant and the subsequent activity of Works Contract Services as per the contract
agreements; this in itself is insufficient to conclude that the value of semi-finished flats is
inconsequential for arriving at the gross receipts for assessment to tax. If the appellant’s view is
accepted, there would have been no need to issue the Show Cause Notice in. the first place
%e A’ﬁ:g i a? Q\n the finishing contract is undisputed; it is only the inclusion of the value of the

SHCHNT ;d'“u{fnfinished flat built on- composite contract of land+unfinished flat) that is
uted-in thég X \se. I find that the appellant submitted his calculations, which have not
s, en'sfulﬂbor considéred by the Adjudicating Authority in his findings; hence the order is non -

%1 *,
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speaking in this regard. The submissions of the appellant regarding the quantification of the
value of the contract supported by proper documentation therefore merits being re-examined by
the lower authority. In the interest of justice, the matter has to be remanded back to the
Adjudicating Authority for the express purpose of arriving at the value of the contract under the
Works Contract Services undertaken by the appellant to correctly assess the tax liability. The
appellant is also directed to submit the details to the Adjudicating Authority for perusal during
the hearing granted to them in accordance with the principles of natural justice. | rely upon the
rulings pronounced in the case of CCE, Panchkula vs Goel International Pvt Ltd [2015(39) STR
330 (Tri Del)] and CST vs Associated Hotels Limited [2015 (37) STR 723 (Guj)] in ordering the

remand.

10. In view of the discussions recorded above, Para 11.8(i) of the ORDER portion is
set aside and remanded to the Adjudicating Authority who is directed to:

(a) Examine the sale deeds to vivisect the land value and the value involved in the semi-

constructed flats;

(b) Aggregate the value of the semi-constructed flat to the gross value of the finishing

works contract in the second construction agreement;

(c) Apply the results of (b) to clause (i) of Rule 2A of the Service Tax (Determination of
Value) Rules 2006 to assess the liability

(d) If the assessment is not possible under clause (i) it shall be done in accordance with
clause (ii) after allowing abatement prescribed in the sixth schedule to Finance Act,
2017. After deciding on whether clause (i) or (i) [under Rule 2A of the ST Valuation
Rules] is applicable, at the time of quantification of liability, the lower authority shall
consider the appellant’s plea that the notice did not consider the Cenvat credit utilization
toward payment of tax; and cum-tax benefit shall be extended under Sec 67(2) on the
value attributable to the semi finished flat in the sale deed.

(e) Interest, a quintessential liability accompanying belated payment of tax, is to be
computed on such modified tax liability arrived at (c) or (d) supra. Para 11.8(ii) of the
impugned order stands modified accordingly.

11. The appellant is registered with the Department under the category of works
contract service and being aware of the contingencies of law. Post 01.07.2012, there has been
no doubt regarding the payment of Service Tax under the category of works contract, and the
appellant cannot hide behind the excuse of the disputed issue being under litigation. If the
appellant has already paid tax on the activity for which the demand is raised, then the penalty
would be in accordance to the short paid / not paid demand quantified based on the remand
otk Hiso Testrained from allowing the benefit of Section 80 as the same
308! O Co = Ire " "
5 ﬁ\ﬂh{%a on the date of adjudication, without saving / repeal in
xist:ﬁ%é&iéh\g Section 116 of the Finance Act, 2015. The waiver

> g A
¢refore’ not dvailable f?ﬁ nvocation. The penalty under Sec 76 is specific to non

bty
oo i
wf g
3
S w
A

made. Furthe

00—

18 DATED 27.04.2018 ~ Page7df8




H i+ &: Appeal No. 08 /2018 (SC) ST

discharge of tax and does not require allegation of gross violations: and is imposable for the
malfeasance where the notice is issued for normal pericd of limitation. Para 11.8(ii) of the
impugned order stands modified to the effect that it shall be computed at 10% of tax liability

arising in denovo proceedings ordered supra.

12. A penalty of Rs.10,000 has also been imposed under Sec 77 of the FA 1994,
which has been contested in the appeal. | find that Para 8(iv) of the Show Cause Notice is
vague in making the proposal nor does the impugned order discuss the violations meriting the
imposition. When a penalty under Sec 76 squarely covers the malfeasance, there is no call for
an imposition under Sec 77 for the same violation. The cited provision has two sub-sections,
77(1) and residuary 77(2). None of the violations listed in Sec 77(1) is alleged in the SCN, and
there is no justification for imposition of penalty for a violation which is already covered by Sec
76. There is clearly no justification recorded for taking recourse to the residuary penalty
provided under Sec 77(2). The vagueness in proposing penalty has been disapproved in
several rulings, particularly SANMAR FOUNDRIES LTD. Versus COMMR. OF C. EX. & Ccus.,
TIRUCHIRAPPALLI [2015 (316) E.L.T. 659 (Mad)], and RAJMAL LAKHICHAND V&rsus
COMMISSIONER OF CUSTOMS, AURANGABAD [2010 (255) E.L.T. 357 (Bom)). Therefore
the penalty imposed under Sec 77 at Para 11.8(iv) of the impugned order is legally
unsustginab!e and is set aside. In view of the above, the following order is passed.

/] TRASRER B paply/allowed by way of 1§ &
For Hiregange & Associates i/ o -
Chartersd Accountants . s

A&, ya" A1)

‘V.V.T PRASAD NAIK)

@), gETETE

missioner (Appeals-l), Hyderabad

Ve rasad. P

Partner
M.No: 236558

By SPEEDPOST to

1. MIs Paramount Builders, 54 - 187/ 3&4, 2 Floor, Soham Mansion, M.G. Road, Secunderabad - 500003.

\%J{s. Hiregange & Associates, “Basheer Vila", H.No. 8-2-268/1116/B, 2nd Floor, Sriniketan Colony, Road No. 3, Banjara Hills,
yderabad - 500034

Copy Submitted to: The Chief Commissioner, Central Tax & Customs, Hyderabad Zone, Hyderabad.

Copy to
1. The Commissioner of Central Tax & GST, Presently Secunderabad Commissionerate, (Erstwhile Service Tax
Commissionerate) GST Bhavan, L B Stadium Road, Basheerbagh, Hyderabad, TS-500004. [Jurisdictional Commissioner]

2. The Additional Commissioner, Secunderabad Commissionerate, (Erstwhile Service Tax Commissionerate), GST Bhavan,
L B Stadium Road, Basheerbagh, Hyderabad, TS-500004. [Respondent]

3. Master copy.
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OFFICE OF THE COMMISSIONER OF CUSTOMS & CENTRAL TAX (APPEALS-II)

Hidar ad, Feordg Yoo Has, Uel.d). T f2TH Vg, g2fiTare, geureng — yoo ooy
7" Floor, Kendriya Shulk Bhavan: L.B.Stadium Road, Basheerbagh, Hyderabad-500 004

Ph:040-23234219 E-Mail: cgst.hydappeals2@nic.in

-~

Appeal No.08/2018 (SC) ST Dated: 17.04.2018

Appeal against Order-In-Original No. 45/2016-Adjn (ST) (AC) dated 30.12.2016 passed by the
Assistant Commissioner of Service Tax, Division-| I, Service Tax Commissionerate, Hyderabad.

Appellant : M/s Paramount Builders, Secunderabad

. ;_,‘.epresented by:

Na s Signature (with date)

1. Sri P.Venkata Prasad, Chartered Accountant W

RECORD OF PERSONAL HEARING

Sri P.Venkata Prasad, Chartered Accountant appeared for personal hearing today on behalf

of the appellant.
He reiterated the submissions made in the grounds of appeal and stated that he had nothing

k“\'tfrther more to add in this regard.

N2 (R
(... yTE )
i (B.V.V.T PRASAD NAIK)
' ATYh (FU-1D), Berare

Commissioner (Appeals-II)
- Hyderabad



FORM ST-4

PN e

Form of Appeal to the Commissioner (Appeals II)
[Under Section 85 of the Finance Act, 1994 (32 of 1994)]
BEFORE COMMISSIONER (APPEALS-II),

07*Floor,GST Bhavan, L.B. Stadium Road, Basheerbagh, Hyderabad — 500 004

of

2018

(1) Appeal No.
(2) Name and address of the Appellant

M/s. Paramount Builders, 5-4-187 /384,
3rd Floor, Soham Mansion, M.G Road,

Secundrabad-500003

(3) Designation and address of the officer
Passing the decision or order appealed
against and the date of the decision or

order

Assistant Commissioner of Service Tax,
Division-II, Service Tax Commissionerate
Room No. 600, St Floor, Kendriya Shulk
Bhavan, Basheerbagh Hyderabad-500

004
[OI0  No.45/2016-Adjn(ST}AC) dated

30.12.2016 ]

(4) Date of Communication to the Appellant
of the decision or order appealed against

03.01.2018

(5) Address to which notices may be sent to
the Appellant

M/s Hiregange & Associates, “Basheer
Villa”, House No: 8-2-268/1/16/B, 2nd
Floor,Sriniketan Colony, Road No. 3,
Banjara Hills, Hyderabad — S00 034.

(And also copy to the Appellant)

April 2014 to March 2015

(SA)(i) Period of dispute
(i) Amount of service tax if any
demanded for the period mentioned
in the Col. (i)

Rs.1,92,667 /-

(iii) Amount of refund if any claimed for
the period mentioned in Col. (i)

NA

(iv) Amount of Interest

Interest u/s 75 of Finance Act, 1994.

(v) Amount of penalty

Penalty of Rs. 10,000/- u/s 77 and
penalty u/s. 76 of the Finance Act, 1994

(vi)Value of Taxable Service for the period
mentioned in Col.(i)

Rs. 38,96,,985/-

(6) Whether Service Tax or penalty or
interest or all the three have been

~ deposited.

Rs.14,450/- vide Challan No.gn2K72
dated 03-2-){ towards mandatory pre-
deposit in terms of Section 3SSF of
Central Excise Act, 19?& (Copy of Challan
enclosed as Annexure | )

(6A) Whether the appellant wishes to be
heard in person?

Yes, at the earliest

(7) Reliefs claimed in appeal

To set aside the impugned order to the
extent aggrieved and grant the relief
claimed.

———e .
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STATEMENT OF FACTS

A. M/s. Paramount Builders, Secunderabad (hereinafter referred to as
‘Appellant’) is mainly engaged in the sale of residential flats to prospective
buyers during and after construction.

B. Occupancy certificate (OC) for the project was obtained in the year 2010
and during the subject period all flats were sold/booked after occupancy
certificate date only and not before it. Sale deed is executed for the total
sale value and ‘sale deed’ is registered and appropriate ‘Stamp Duty’ has
been discharged on the same. Service tax was not paid on the amounts -
received towards these ‘sale deed’ since same is sale of ‘immovable
property’.

C. Further in some cases construction agreement is executed for the
additional works carried out and amounts received towards this
construction agreements Weré assessed for service tax under the category
of ‘works contract’ adopting the taxable value in terms of Rule 2A of
Service tax (determination of value) Rules, 2006 i.e. on a presumed value
of 40% of the contract value.

D. The detailed working of the receipts and the attribution of the said

receipts was already provided to the Department authorities, identified

receipt wise and flat wise. The summary of the same is provided

hereunder:
Description Receipts Non taxable Taxable
Sum of towards sale deed 38,85,000 38,85,000 0
Sum of towards agreement of 0 0 0
construction
Sum of towards other taxable 11,985 0 11,985
receipts
Sum of towards VAT, 4 650 4,21,650 0}
Registration charges, etc ZAOUNY '
Total %/3,18,6% ____ 43,06,650 11,985
O .
D, 2
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E. Accordingly, the value of taxable services constituted 40% of Rs.11,985/-

i.e. Rs.4,794/- and the service tax thereon @ 12.36% constituted

Rs.593/-. It was explained that the actual payment of service tax

amounted to Rs. NIL the tax required to paid is Rs.593/-

F. The above facts of receiving OC and flats booked after OC was correctly
taken by SCN vide Para 4 but proposed to demand service tax on the flats
booked after OC date.

G. Previously several SCN’s were issued covering the period upto March 2014

with sole allegation that “services rendered by them after execution of sale

deed against agreements of construction to each of their customers to whom

the land was already sold vide sale deed are taxable services under

“works contract service”.
Vide Para 3 of SCN dated 24.06.2010 and Para 2 of the Order

a.
adjudicating the said SCN

b. Vide Para 3 of Second SCN dated 23.04.2011

c. Vide Para 2 of third SCN dated 24.04.2012

d. Vide Para 2 of fourth SCN dated 02.12.2013

e. Vide Para 2 of fifth SCN dated 19.09.2014
In all the above SCN’s, there is error in as much including the value of
sale deeds within the ambit taxable value while alleging service tax is
liable only after execution of sale deed i.e. on construction agreements.

H. The present status of SCN’s as referred above is as follows:

Period SCN Amount Status
Sep 06 to|HQPQR No. 87/2010 Rs.11,80,439/- | Stay granted by
Dec 09 Adjn (ST)(ADC) dated CESTAT vide
24.06.2010 N stay order
r- -
< o
0
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T ) - ] 18.04.2012

Jan 10 to | OR No.60/2011-Adjn | Rs.4,46,403/- Pending before

Dec 10 (ST) (ADC), dated CESTAT,
23.04.2011 _|Bangalore

Jan 11 to| OR No. 54/2012 Adjn | Rs.46,81,850/- | Pending befor§1

Dec 11 (ADC) dated 24.04.2012 CESTAT,

Bangalore

Jan 12 to|C.No.IV/16/16/195/20 | Rs. 2,92,477/-

Jun 12 11.8ST-Gr.X Pending before

July 2012 | OR No.108/2014 Adjn | Rs.5,20,892/- | Commissioner

to  March | (ST) (JC) dated (Appeals)

2014 19.09.2014

Now the present SCN O.R.No.24/2016-Adjn.(ST){(JC) dated 18.04.2016

was also issued with similar error of quantifying the proposed demand of

service tax in as much treating the sale deed values & other taxes as

taxable value of services (annexure to SCN) while alleging that service

rendered after execution of sale deed alone liable for service tax (Para 2 of

o
SCN). (Copy of SCN is enclosed as Annexure V)

. The liability for the impugned period and the details of the payments is

summarized in the below mentioned table for ready reference:

Particulars Amount (Rs.)
Gross Receipts 43,18,635
Less: Deductions
Sale Deed Value 38,85,000
VAT, Registration charges, stamp 4,21,650
duty and other non taxable
receipts
Taxable amount 11,985
Abatement @ 40% 4,794
Service Tax @ 12.36% 593
Actually Paid 0
Net Demand 593




K. The Appellant had filed a detailed reply to show cause notice explaining

that amounts received by the Appellant is towards sale of flats after

receipt of Occupancy Certificate which is not at all leviable to service tax.

—
(Copy of SCN Reply is enclosed as Annexure!¥) & also attended the

personal hearing on 28.12.2016 (Copy of Personal Hearing Record is

_ ~
enclosed as Annexurel\l).

the

Order-In-Original No.45/2016-Adjn{ST)(AC)

Without considering the submissions, the adjudicating authority passed

dated 30.12.2016by

confirming the demandsproposed in SCNto to

1.

iv.

Confirmed the demand of Service Tax (including cess) ofRs.
1,92,667/- on the “Works Contract” service rendered during the
period of April 2014 to March, 2015 under sub section (1) of
Section 73 of Financial Act, 1994

Confirmed interest on the Service Tax demanded at (i) above
under Section 75 of the Financial Act 1994, at the appropriate
rate

Imposed a Penalty @ of Rs. 100/- per day during which such
failure continues or at the rate of one percent of such tax, per
month, whichever is higher for the period April 2014 to
March,2015 starting with the first day after the due date till date
of actual payment of the outstanding amount of service tax under

Section 76 of the Financial Act, 1994
Imposed penalty of Rs. 10,000/- (Rupees Ten Thousand only) sub

section (2) of Section 77 of4%e R
&3

Act, 1994



M. The Ld. Adjudicating authority confirmed the demand on the following

grounds:

a. Assessee contended that there is no service tax on sale of semi-

finished flat. The Honorable CESTAT in this stay Order No’s 697
to 699 Dated 18.04.2012 has held that the facts of the case
requires to be gone into detail at the time of final disposal.
Therefore it is not possible for me to accept the issue of non-
taxability on semi-finished flats. Therefore assesses contention is
rejected
b. I find the assessee had not submitted any documentary evidence
to establish that completion/occupancy certificate were issued by
the competent authority and the consideration received by them
was after issue of completion/occupancy certificate. In the
absence of the required and relevant details and documents like
completion/occupancy certificate, sale deeds, date wise details of
payment received it will not be possible to cbme to any
meaningful conclusion. Therefore I hold that the department has
correctly quantified the duty amount. therefore, assessee
contention is rejected on Quantification of tax liability and I hold
that the demand is sustainable
I find the demand made in notice is sustainable and therefore the

contention of the assessee that penalty proposed under section

76 & 77 of the Act and demand of the interest under section 75




e

d. Further, the submissions made by the assessee do not constitute
reasonable cause so as to exonerate them from the penalties by
invoking Section 80 of the Act. Accordingly, I had penalty under

76 and 77 of the Act. is imposed as they have contravened the

provision of law

Aggrieved by the impugned order, which is contrary to facts, law and
evidence, apart from being contrary to a catena of judicial decisions and beset
with grave and incurable legal infirmities, the Appellant prefers this appeal on
the following grounds to the extent aggrieved by them which are alternate

pleas and without prejudice to one another amongst those to be urged at the

time of hearing of the appeal.
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GROUNDS OF APPEAL

1. Appellant submits that the order was passed not appropriately considering

the nature of activity, the perspective of the same, documents on record,

the scope of agreement but creating its own assumptions and

presumptions without appreciating the fact that Appellant does not have
any liability of service tax. Supreme Court in the case of Oudh Sugar

Mills Limited v. UOI, 1978 (2) ELT 172 (SCjhas held that such show

cause notices are not sustainable under the law.

. Appellant submits entire order seems to have been issued with revenue
bias without considering the submissions made by the Appellant and

documents submitted by the Appellant along with Show Cause Notice
Reply.

. Appellant submits that the allegation of the impugned order vide Para 11.6
that “the assessee had not submitted any documentary evidence to
establish that completion/occupancy certificate were issued by the
competent authority and the consideration received by them was after issue
of completion/occupancy certificate. In the absence of the required and
relevant details and documents like completion/occupancy certificate, sale
deeds, date wise details of payment received it will not be possible to come
to any meaningful conclusion. Therefore I hold that the department has
correctly quantified the duty amount. therefore, assessee contention is

rejected on Quantification of tax liability and I ld that the demand is

sustainable”
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4. The above finding is not at all correct as the Appellant has submitted all

the requisite details inter alia detailed statement showing the flat wise

details of the booking date, amount received towards the sale deed,

additional works, VAT, registration expenses etc., and also the submitted

the copies of the occupancy certificate. Surprisingly, impugned order

comes with the fallacious finding that details/documents were not

submitted.

. Without prejudice to the foregoing, Appellant submits assuming that if the

Appellant have not submitted information, nothing will stop the adjudicate
authority to collect such information. The Adjudicating authority while
adjudicating the case has to collect all the information which necessary for
confirmation of the demand. That is why the process is called is
adjudication. In this regard reliance is placed on The Dukes Retreat Ltd v.
CCE 2015 (40) S.T.R. 871 (Bom.) wherein it was held that “The Appeal has
been dismissed only on a technical ground and for non production of the
requisite certificate or proof of room rent being charged and bills raised in
that behalf. In the circumstances, the impugned order is quashed and set

aside.

. Appellant vehemently contended before Ld. Adjudicating authority that the

provisions of Section 73(1A) of the Finance Act, 1994 are not applicable in

‘the instant case and cited various explanations differentiating the

provisions applicable to previous period and current period but the

—~

b

impugned order was passed without any finding on the same. As the

impugned order has not con51dcr isgions, Appellant is

(\?



reiterating the submissions made vide Para 02 to 06 contending that

issuance of SCN u/s. 73(1A) of Finance Act, 1994 is invalid.

7. Appellant submits that the non-consideration of the various
documents/submissions made by them without giving proper reasons
shows the clear mind of the Adjudicating authority that giving an
opportunity is merely an eye-wash and not actually an opportunity

extended. Hence, there is clear violation of principles of natural justice

‘)
o and therefore the Order is issued violating the principles of natural

justice and is void ab initio and shall be set aside.

In Re: Service Tax cannot be levied on ‘sale of immovable property’

8. Appellant submits that as stated in background facts, during the subject

period, all flats were booked after the date of occupancy certificate

and sale deed is being executed for the entire sale value.That being

a case, no service tax is liable on the amounts received towards said

flats since same is ‘sale of immovable property’ and it was

specifically provided in Section 66E(b) of Finance Act, 1994 that

service tax is not liable for the flats booked after OC date. Hence

proposal of present OIO to demand service tax on the flats booked

after OC date is not sustainable and required to be set aside.

9. Without prejudice to the above, Appellant submits that undoubtedly,
they are discharging service tax on construction agreements thereby

paying service tax on activity as proposed by impugned SCN read with
e deeds at the

10
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11.
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time of quantifying the demand. As seen from the operative part of SCN,

it is clear that it is only sole allegation of SCN (Para 2) that construction
agreements are subject to service tax under the category of “works

contract”, no allegation has been raised to demand service tax on the

sale deed value.

However, ongoingthrough the annexure to the SCN, it can be observed
that though the allegation is to demand service tax on construction
agreements, the quantification is based on gross amounts mentioned

above for all the activities including amounts received towards the “sale

deeds”.

It is therefore apparent  that the SCN represents an error in

quantification of the demand. It may be noted that the Appellant have

regularly and diligently discharged Service Tax on the value of

“construction agreements”. The above is explained through a

comparative chart provided below:

Particulars per Appellant As per SCN
Gross Receipts 43,18,635 43,18,635
_ess: Deductions

Sale Deed Value 38,85,000 0
VAT, Registration charges, stamp 4,21,650 4,21,650
duty and other non taxable receipts

Taxable amount 11985 38,96,985
Abatement @ 40% 4,794 15,58,794
Service Tax @ 12.36% 593 1,92,667
Actually Paid 0 0
Balance Demand 593 1,92,667

12.

The Appellant submit that once the apparent error in calculation is taken

. -

“'.

n
=4

o therc is no cause

to its logical conclusion, the demand fails an 7

of any grievance by the department on this gfie

@;; 11
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14.

15.

Appellant submits that the impugned order vide Para 11.6 of the
impugned order alleges that “I find the assessee had not submitted any
documentary evidence to establish that completion/occupancy certificate
were issued by the competent authority and the consideration received by
them was after issue of completion/ occupancy certificate. In the absence of
the required and relevant details and  documents  like
completion/ occupancy certificate, sale deeds, date wise details of payment
received it will not be possible to come to any meaningful conclusion.
Therefore I hold that the department has correctly quantified the duty

amount. therefore, assessee contention is rejected on Quantification of tax

liability and I hold that the demand is sustainable”

In this regard, Appellant submits that Appellant has submitted all the
details of sale deeds and occupancy certificatesalong with their reply
dated 20.09.2016. For easy reference, the same were enclosed to this
appeal as Annexure_@)u Therefore, the allegation of the impugned order

is not correct and the same needs to be set aside.

Without prejudice to the above, it is submitted that impugned order vide
Para 11.4 alleges that “Assessee contends that there is no service tax on
sale of semi-finished flat. The Honorable CESTAT in its stay Order No’s
697 to 699 dated 18.04.2012 has held that the facts of the case require to

be gone in detail at the time of final disposal. Therefore it is not possible
ghility on semi finished flats. Therefore

for me to accept the issue of non ta

assessee’s contention is rejected . \

3%
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16. In this regard, Appellant submits that averment of impugned order is

totally out of the context and incorrect for more than one reason

a. Firstly, the action of demanding the service tax on construction

completed (reflects sale deed value) runs beyond the scope of the
SCN in as much as SCN categorically admits that amount received
in excess of sale deed only liable for service tax under the category of
‘works contract service’;

b. Secondly, the above referred tribunal stay order has dealt with the
context of the taxability of the construction prior to 01.07.2010 in
light of the CBEC circular dated 29.01.2009 and not the taxability of
‘semi-finished flat’ as misconstrued by impugned order. Further it
never dealt with the taxability of the semi-finished flat under the
category of ‘works contract’;

. Tribunal order merely held that taxability requires to be gone in
details at the time of final disposal which does not mean that
Hon’ble tribunal confirmed the liability which impugned order seems
to have inferred;

d.Further when the finding that detailed examination is required,

impugned order should have done the same and confirmed the
liability if found liable based on such detailed examination. Whereas
impugned order without even giving single reason confirmed the
liability and out rightly rejected the contentions of tﬁe appellant;

e. As the impugned order has not given any finding on the taxability of

the finished flat (sale deed value), AGpeH

submissions made in SCN rep.



17. Since the impugned order is passed agreeing on the principle that service
tax cannot be demanded on the value attributable to sale deeds, the
Appellant is not making detailed grounds on the legal merits of the said
claim and would like to submit the following broad lines of arguments:
a.In all cases, the “sale deed” is entered into after the completion of the
building and therefore the demand cannot be justified under the said
entries.

b.Till the stage of entering into a “sale deed”, the transaction is
essentially one of sale of immovable property and therefore excluded
from the purview of Service Tax.

c.In any case, the deeming fiction for construction services prior to
completion cannot be classified under works contract services since
doing the same would render Section 66E(b) of Finance Act, 1994 &
Notification 26/2012 ST dated 20.06.2012 redundant.

d.If at all a view is taken that the value of “sale deed” is liable to service

tax, the benefit of the above notification should be granted after

reclassification of the service.

18. Appellant further submits that there is no service tax levy on sale
immovable property as the same was excluded from the definition of

‘service’ u/s. section 65B(44) of Finance Act, 1994 (“Transfer of title in

goods or immovable property, by way of sale”).

In Re: Interest and penalties are not payable/imposable

@c its that when service
Y
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19. Without prejudice to the foregoing, Ap

—ca

does not arise.

[\

tax itself is not payable, the ques



20.

21.

22.

vt

Appellantfurther submits that it is a natural corollary that when the
principal is not payable there can be no guestion of paying any interest

as held by the Supreme Court in Prathiba Processors Vs. UOI, 1996 (88)

ELT 12 (SC).

Without prejudice to the foregoing, Appellant submits that penalty is
proposed under section 77. However, the subject show cause notice has
not provided any reasons as to why how penalty is applicable under
section 77 of the Finance Act, 1994. Further, the Appellant is already
registered under service tax under works contract service and filing
returns regularly to the department. Accordingly, penal provisions
mentioned under section 77 is not applicable for the present case. As the
subject show cause notice has not considered these essential aspects,
the proposition of levying penalty under section 77 is not sustainable
and requires to be dropped. reliance is placed on M/s Creative Hotels
Pvt. Ltd. Vs CCE, Mumbai (2007) (6) S.T.R (Tri-Mumbai) and M/s Jewel

Hotels Pvt Limited Vs CCE, Mumbai-1 (2007) (6) S.T.R 240 (Tri- Mumbai)

The Appellant submits that imposition of penalty cannot be merely an
automatic consequence of failure to pay duty hence the proposal of the

show cause notice imposing the penalty requires to be set aside.

The Appellant submits that they are under bonafide belief that the
amounts received towards flats sold after receipt of Occupancy Certificate
is not subjected to service tax. It settled position of the law that if the

Appellant is under bonafide belief as regards to non taxability imposition

15




of the penalties are not warranted. In this regards wishes to rely on the

following judicial pronouncements.

» CCE-II Vs Nita Textiles & Industries 2013 (295) E.L.T 199 (Gu))
» CCE, Bangalore-II Vs ITC Limited 2010 (257) E.L.T 514 (Kar)
» Larsen & Toubro Ltd Vs CCE., Pune-II 2007 (211) E.L.T 513 (S.C)

» Centre For Development Of Advanced Computing Vs CCE, Pune

2002 (141) E.L.T 6 (S.C).

23. Appellant submits that the impugned order vide Para 11.7 has alleged

that “I find the demand made in notice is sustainable and therefore the
contention of the assessee that penalty proposed under section 76 & 77 of

the Act and demand of the interest under section 75 of the Act are not

sustainable is rejected”

24. In this regard, Appellant submits that the impugned order has imposed
the penalty without considering the submission made by Appellant in
their reply to SCN. Appellant has made elaborated explanation as to why
the interest and penalty should not be imposed on the impugned activity

whereas the order hés confirmed the interest and penalty without

considering the submissions therefore the same is not valid and needs to

be set aside.

25. The impugned order has relied on the following case laws for imposition

of penalty under Section 76 of the Act.

i, 2007(6) S.T.R.32 (Tri.-Kolkata)-CC3

Leisure Planners Pvt. Ltd.

16
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ii. 2005 (1008) E.L.T.445 (Tri,-Chennai)-Trans (India) Shipping Pvt.

Ltd. Versus CCE., Chennai-1

26. In this regard, Appellant submits that in the above referred case laws no

reasonable cause has been shown with respect to non- compliance with
the law by the assessee. Whereas in the instant case the following

aspects reflects the compliance of Appellant with the law

i. There is no suppression of facts from the department i.e, all the
amounts are disclosed in statutory returns and Books of Accounts

ii. Appellant has cooperated with the department as and when called
for

Therefore, the reliance of impugned order on the said case laws is of no

use and needs to be set aside

Benefit under section 80 should be extended

27. Appellant submits that there is bona fide litigation is going on and issue

28.

was also debatable which itself can be considered as reasonable cause
for failure to pay service tax. Accordingly, waiver of penalty under section
80 can be made. In this regard, reliance is placed on C.C.E., & Cus.,

Daman v. PSL Corrosion Control Services Ltd 2011 (23) S.T.R. 116

(Guj.)

The Appellant submits that they have established the reasonable cause
for the non-payment of service tax. Since the Appellant explained the

reasonable cause for the nonpayment of the service tax penalty

egard we wish to

17
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30.

31.

32.

rely on Commissioner of Service Tax, Bangalore Vs Motor World 2012
(27) S.T.R 225 (Kar).

Appellant submits that the impugned order vide Para 11.7 alleged that
“Further, the submissions made by the assessee do not constitute
reasonable cause so as to exonerate them from the penalties by invoking

Section 80 of the Act. Accordingly, I had penalty under 76 and 77 of the

Act. is imposed as they have contravened the provision of law”

In this regard,Appellant submits that as explained in Para’s, it is clear
that order has not given any reason as to why there was no bonafide
belief regarding the issue. Since the order does not give any explanation

regarding the bonafide belief the same is not tenable and needs to be set

aside.

Appellant craves leave to alter, add to and/or amend the aforesaid

submissions.

Appellant submits that wish to be heard in personal before passing any

order in this regard.

18
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AqrE IGFA HI FATAT
OFFICE OF THE PRINCIPAL COMMISSIONER OF SERVICE TAX

teEe- AarE] HgFared SERVICE TAX COMMISSIONERATE
11-5-423/1/A :: SITARAM PRASAD TOWER :: RED HILLS :: HYDERABAD-500 004.

O.R. No.24 [2016- Adjn.(STHJC] Dt. 18.04.2016.

C. No. IV/16/195/2011- ST.Gr-X

SHOW CAUSE NOTICE

’ ) (Notice under Section 73(1A] of the Finance Act, 1994)

Sub: Service Tax — M/s.Paramount Builders, Hyderabad — Non-payment
of Service Tax - Issue of Show Cause Notice — Regarding.

ekt

. M/s. Paramount Builders., 5-4-187/3 & 4, ond Floor, Soham Mansion,
M.G.Road, Secunderabad- 500 003 (hércinafter referred to as
‘M/s.Paramount’ or “the Assessee” for short) have registered themselves with

the Service Tax Department vide Registration No.AAHFP4040NST001, for
payment of Service Tax under the categories of “Works Contract service” and
“Construction of Residential Complex service”.

2. As seen from the records, the Assessee entered into 1).Sale deed for
sale of undn:dqd portion of land together ‘with smm—ﬁmshed portion of the flat
and 2).Agmement for oonsuuctmn ‘with their customers. On execution of the
sale deed the right in a pmpcrty got transfcmd to the customer, hence the
constructxon service rendered by the Assessec thereafter to their customers

under agrccmcnt of con,strucuon arc taxablc under: Service Tax as there exists -

service provider and reoeivm' relatlonshxp between thcm 'As transfer of property
m goods in executlon of the said oonstrucuon agreemcnts is mvolved ‘it
appcars that the scmocs rendered by thcm a.ftcr cxocutmn of sale dccd a.gamst :

V.agreemcnts of consttuctmn to eax:h of thcu' customcrs to whom thc land was
alrca.dy sold are taxa.b!e services tu;der “Worlns contract Service”. .




the following Show Causes Notice had been issued to the

3. Accordingly,
Assessee:
SI. | SCN OR No. & date Period | Amount of | OIO No. & Date B
No. Service Tax
demanded
(Rs) _

1; HQPOR No.87/2010- | 09/2006 11,80,439 | Confirmed vide Olo
Adjn(ST)(ADC) dated | to No.49/2010-ST
26.06.2010 1272009 dt.29.11.2010. Party’s

appeal was dismissed
vide OIA 1
No.09/2011(H-II)
dt.31.01.2011

2. OR No.60/2011-] 01/2010 4,46,403 | Confirmed vide OIO
Adjn(ST)(ADC) to No.50/2011-
dt.23.04.2011 12/2010 Adjn.(ST)(ADC)

: dt.31682012 Party’s
‘appeal was *dismissed
vide OIA No.18772012
-IT)-S.Tax

'dt.21.12.2012 ;

3. JOR. No.54/2012- 0172011 46,81,850 | Confirmed vide OI0
- .1 Adjn.{ADC) to No.50/2012-
{ dt.24.04.2012 12/2011 Adjn.(ST)H(ADC) -

' 4t.31.08.2012. - Party’s
appeal was dismissed
vide OIA No.187/2012
(H-II}-S.Tax

- : dt.21.12.2012 )

4. | C.No.IV/16/195/2011- 01/2012 2,92,477 Pending Adjudication

. ST-Gr.X ( issued by |to
“AC,(ST), Division-II-| 06/2012
| d£02.12.2013 . :

S |OR — "No. 108/2014— 07/2012 5.20,892 | Pending Adjudication
Min-fS'DUCJ to
Dt.19 09.2014 4 03/2014

4. As. per the qurmauon fwnxshcd by thc Assessee vide their letter

" dated 13. 042016 reocm:d by thc Jurisdictional Range Superifitendent on

.13042016 ‘it is' seen that “the Assc.s.ﬁee" have rendered taxable services
. under the category of *Works ‘Contract Services” during the period April, 2014
.to: w.tch, 2()15‘ T-he Assﬁsce had rendered scmws for a taxable value of
- _Rs.43,18,635/- jRupecs Forty three Lakhs Eighteen thousand Six Hundred

/- the taxable

| and Thirty Five only). After deduictionjof VAT of Rs.4,21,650/-
. value works outto ‘Rs.38;96,985/- on.which semoc,mi‘“ ‘works _out to
" Rs. .92,6671 (includmg cesses) for the sa-vioce rendered during. the said

" pcnod aadctmledbelow

Cétfificateis - | = Certificate Is’ g
s .- obtained " obtained - | ' Total.
: ‘Grosskmpts : ; : 71,575 42,41,060 43,18,635
[ Less: Conaintctnon}\gmcmmt e ) '
Value - /11,985
; o o _‘GmssSacheedVa.luc ‘ _—~] = 42,29,075 : 7
“4 0 | Less VAT S Registration ] 77578] 344075 . 421650
i rmmwamp ¥ ‘_ oy . foon e wll ©38,85,000 | - 38,96,985 |
Tax Rate RENOCETIE RSTLDY 27 ' L 4.944%
ScrvweTax pmw: j _1,93,074 1,92,667
“ " Page 2 of 6 - '0.R.No.24/20
* g c.xo.tvns/ms/zou-srs-x



ol

: "'u;suod above a.re glso apphcablc to the. prcstnt c.asc, thc lega.l posmon in so far

= as "Works Conu-act Servioe is concemcd, thc haxd sa‘ﬂoc aud 1ts tambihty
' . B TR T c.Nq.;vnongs/zou-sm

ted 1in Section 7.3

5. Vide Finance Act, 2012 sub section (1A) was 1nses
which reads as under:
SECTION 73(1A) - Notwithstanding anything contained in sub-section (1)

the Central Excise Officer may serve, subsequent to any nouce or notices
served under that sub-section, a statement, containing the details of service

tax not levied or paid or short levied or short paid or erroneously refunded

for the subsequent period, on the person chargeable to service tax, then
service of such statement shall be deemed to be service of notice on such
person, subject to the condition that the grounds relied upon for the

subsequent period are same as are mentioned in the earlier notices

6. The section 65B, 66B, 66D as inserted in the Finance Act, 1994 by

the Finance Act, 2012 w.e.f. 01.07.2012 are reproduced below:

6.1. SECTION 65B(44): "service” means any activity carried out by a person for

another for consideration, and includes a declared service, but shall not

" include— (a) an activity which constitutes merely,— (i) a transfer of title in
goods of #imovable property, by way of sale, 'gﬁ‘t'or-in any other manner; or
ﬁ:} a“tiiftsaction in money or actionable claim; (b) a provision of service by
azier@ﬁ)yee to “the employer in the course of or in relation to his
employment; (c) fees taken in any Court or tribunal established under any
law for thé'time being in force. ,

6.2. SECTION 66B.- There shall be levied a tax (hereinafter referred to as the
sémwetaz;}atthemteoftwelveperoentonﬂievduéofaﬂsewices, other
ﬂmﬂmesewwesspecﬁedmthenegatwehst,pmmdedoragmedtobe
prmndedmthetaxabletemtorybyonepersonwa:wﬂwrandwﬂectedm

. 6.3, SECTION 66D: Contains the negative list of services. It appears that

scmccs provided by the Assessee are not oovemd undeér any of the

Y sa-wwshstedthermn, :
6.4. SECTION GGE' ‘Contains declared service and work conu’act is ‘covered

under 66E(11) of the Finance Act, 1994.

6.5 Furtha-, _Nouﬁcatlon No.25/2012-ST, datod 20.06. 2012 as amended

Speaﬁcd services which were - excmPt from paymcnt of Service Tax. It
appcars that services prowdad by the AsscsSce are .not oovcrod under any
of the services listed therein. :

‘I‘hc grounds as expla.med in- thc Show causc cum demand notices




of the Finance

65B(54)

as defined under Sub-clause (zzzza) of Clause 105 of Section 65

01.07.2012 stands now cover -ed by

Act, 1994 as existed before
ervice under Section 66E(h) of

whereby the said service being declared s
Finance Act, 1994 and for not being in the Negative List prescribed under 66D,

continues to be a taxable service. But for the said changes in legal provision,

the status of Service and the corresponding tax liability remained same. Hence,

f demand/show cause notice ;s issued in terms of Section

this statement o
h, 2015.

73(14) of the Finance Act, 1994 for the period April, 2014 and Marc

8. In view of the above, Mls.Paramount Builders, Hyderabad are

hcreby required to show cause to the Joint Commissioner of Service Tax,

Office of the Principal Commissioner of Service Tax, Hyderabad Service

Tax Commissionerate, 11- 5-423/ 1/A, Sitaram Prasad Towers, Red Hills

Hyderabad-4, within 30(tl_1il'tY] days of receipt of this notice as to why:-
i). .an amount of Rs.1,92,667/- (Rupees One Lakhs Ninety Two thousand
Six Hundred and Sixty Seven only) ({including Cesses) should not be
dunanded as per Para-4 above towards «“Works Contract Service” rendered
by them during April, 2014 to March, 2015, in terms of Section 73 (1) of
the Finance Act, 1994; on the groum:ls discussed supra; and

_ii). Interest should not be dcmand.ed at (i) above, under Section 75 of the

- Finance Act, 1994 and

m] Penalty should not: be meosed on them
Act, 1994, for the oontra.vmtlan of Rulcs a.nd pzmmons of the Fmance Act,

1994; and

| iv). Penalty should not be imposed on them under Section 77 of the Finance

© Act, 1994,
_9. : M/ s.Paramount Builders,; are requlred to produoe all the evidence
. uapon which they mu:nd to rely m thcu' defense while showing cause. They are
- also roqmrcd to mdlcatc in thc1r written rcply whcthcr thcy wish to be heard in

persan before the: casc is adjudwatod

_"1_0.' If no ce.usc is shown agamst ‘the action propOscd to be taken

thbm the stxpu]atod bme and J.f the nouoec does not appcar for the personal

S hea.nng on the appomtcd day, thcn it wﬂl be prcaumed that they do not have
yﬁung to state. in thar defence and thc case wﬂl be docxdcd on mmts on the

k- basm of cwdcncc avaﬂablc on records.

o : , - yae C.No.IVI.16119612°11‘STG'x

undei.' Section 76 of the Finance

-’

)

——
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PRAYER

Therefore, it is prayed that
a. To set aside the impugned order to the extent aggrieved;

b. To hold that service tax is not leviable on ‘sale of immovable property’

c. If required, to hold that on merits the amounts received towards sale

deed is not taxable
To hold that amounts received towards flats sold after receipt of

occupancy certificate is not leviable to service tax;

e. To hold that no interest and penalties are leviable;

f. To hold that Appellant is eligible for the benefit of waiver of the penalty

under Section 80 of the Finance Act, 1994;

g. Any other consequential relief shall be gra

VERIFICATION
gD‘f\w\« Modi , Porf"hw of M/s. Paramount

L
Builders, the Appellant herein do declare that what is stated above is true to

the best of our information and belief.

. Felonuany,
Verified today §fffday of January, 2018

Place: Hyderabad
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