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Scrvice Tav-Non payment of Service tax on taxable scrylces rendered
Paramount Buildeis, Hyderabad - ordcrs Passed - Rogardilg

. M,/.s. Paramount Buildg-rs:, 5.1a]9713 & 4, 2nd. Floor, Soham Mansion,

M.G-Road, Secunderabad- 5Oo oO3 (hercinaftcr riferiei to as 'Mlg'Paiamouut'
or qtie 

AgEeB'$ec" for shortl have registcrcd thcmsclvcs with the Service Tax

artrnent vidc giEtratlo!1.l'Ia.AAgFP4O4ONSTOO l, for paJment of Scrvice
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enplogee to the ernPloller in the <:ourse oJ or in relation lo his etnplolJnlettt; {c)

i, nn1, aht irl or tibunql e$@Aishtd an'der orl! lotu for th': iii;tc
Jees ulLEtt

OtO 4!/2ol6llr ltl i2 2i)I(}

reJeted to

ali seflices, othe'

being irl Iot ce

6 2. sjE}TI.,N 668-- There shall be leuied a ta)( (he'eina'fter

serube tai at tle Tole of $aelpe Per (Eflt aL th'e vql4e of

prouided in the

Ve list, Proude d or ogreed to be

by o&e Pe{san to another and coilec.ed



i.-, ,.tr-:.i,r) l ,.i,r. 'i... L,:1r..; il:-.,
Iluridr ed .rrd Sb.tll.s(!cri or,!) r ,., .

3s l)er Para a above t.r$,rrdlj Wo!ks Conlrat.l Se^'rcc rerld.re.l r,r I

dunng April, 2014 to March, 2015, rn tcrms ol Sc(-rr.,r /.1 ll| .,J

Frrartcc Act, 199.r. o tlrc gruullds drsLusscd supr.r, arJ

Interest should not be dcrnanded at li) above, undcr Scctro!r 7:; .rt

Finance Act, 1994; and

.Jt) 4./)0)b l.)t. tt)

tlr(

thc

iii). peDalty should not be irnposed on tllem under Section 76 of the Finance Act,
1994, {or t}rc contravcntion ot Rulcs and proeisions of the Firtarlce Act,
1994; arrd

' 'iv)t " ienatti ahod]d n<jt bc.imposbd on
Act, 1994

tht'ih'rlr ridcr Seition n-of the ilins::c: - ''
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3. that from the analysis of provisrorls ol sectlon

show oqrl& notice / stateEe'rt urdcr this sectton'

oro 45l2O16 Or'l0.lz.2ul u

73(!A), It is clear thar to rssu(

the grouoris relied uPort

in all as mentioned in thc

persotl"subiectto:*.yry::-'Y:'J:,7,::i:"';i;':::,i:IZ;,:::'"
glbsequent Pertor7 are same a^s

for thc subsequerlt period shollld be same

previous nolices' Further, the subicct show cause

'' 
*.tii"t "irii; st<i* cirrse noticc ;t bo.s re'fercd i'e-

. ,pB.d€r the old scrvice tax law' However' present sh

notice has not mentioned

sh,o.w cause noticc issued

)

)



p'.t I

service tax law w.e.f. Ol 07-2O12. Accorciingl;r, tic alrcgalions roaclc in tJrr:

previous show cause notice for the period upto 31.03.2-|112 a]-e rlot
applicable and not relevant for thc pedod trorr- Ol,O7.2OlZ onwarcls_ As the

.subject s]]ow.eause nbtjcc. has bus-tntleiant and . non_ .

rrrespectrvc of lls classitlcation fcarlier abatemcnl wa

classrricafuon o{ service,

uL)icr-t 1

4. that from the above it is clea, tiat tlle|e a.e substantial changcs in thc

)

.Jasau rrlr Li)( ir.a.L1r( ()! !iri- \r.,1),.r.
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clcar that the solc allegation of SCN {Para 2} is t}rat gEostruction agreements

Olr) 45l"0ib L'L'JJ tl 20 lrl

laxal'iliw. In llrc prcocnt clrs( ' Lhe deparlmenl |ai.ird.to 
-d-ischnrBe 

ihc btrrderr

as no evidencc was placed ";: 
i;;';i;;;;bli=h th" r 't.l'.." "'ice 

rs r; abl('

'L""ki^'t chnw 
'atlse 

noltce ls nol stlsrrirlal)l'
r)rr lhe basrs ol lnc salnc,
an.l ,.quircs to be droPPed

7. that undoubtedly they are disctrarging servie' tax on constiuctlorl

agreement6 thereby paying service tax on activity as proposed by irnpugned

. sqN read with carlier-.scN's sc.N incl:9d the val:e tt ""lt ot"*::']-:t.::'

, tiitb of quantifying thc dcqpnd- Ae rcon f.rim $rc-oPcrativ' part of scN' it is

no irllegation

) .:-fi'ai6rtbctl

)
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ln all cases

bu iJding an<l

the 'salc decd" is entered lnto altcr t]le cornplctlo!t o(

thcrcforc the demard cErnnot be justified under the

thr

sard

cn trlcs

b, TiII the stage of entering into a "sale dced", t}e transaction is essentrally

one of salc of immovable properly arld lftereforc

purview of Service Tax-

c.Irr any case, the deeming fictioa {or const-uction

€lassifii!d

cxcludcd from t}le

services prios to

trait'. s€rqi;6t--.

)

)



to why how penalty is applicabte urtder section 7

Fu.rhcr, the Notic.e is 'tlrcady regislered under

contract service and Iiling returns tegularly to the

olo 49l2Oi6 Dr'lo'12 2016

7 of the Finance Act' lq9'1

o3q

service ux under \r'orks

departmcnt' Accordingly'

penal Provislons

p€es€5I ca'$. As

esscnuuJ tlslriur

sustainatrle and I

mentioned utldcr section 77 is rtot applicable for the

t.bg subjcct shorv cause notice has lot considered these

, tl1e proposition of levying p€nalty undcr sccdon 77 is nct

rcquircs to be dre.PI,Gd' rclia]rc',f-P,l::: on M/s crcative

Mriiiirarl2oo,T) -{-'s'al1n' ifcliMilmbai) arrd M/s

-\

of
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IjIltir11(, A.1. l(]q l r:, r$ rlrrrr:lr :;i;ecilicalll t x':lLr'lrr'r1 lir' ': :r ' i

ll rlrIlova L,l/j prop.,.rtJ,,r.r,rr l(.vy (r, :ic! vlce ia-l

t) n( tivitv performed till tlre cxccutiolr of sale deed iI; itr tlr( Itairrl' rrf scl'

scrvice and not liable for screice tax-

c. Activity of constrrrstiirn LrnAertakcn L,y the dcialoier potld be q?rii<'

contract only rrorn tile st-agc lhc dcvclopcr eatela irrto 'i Lon'r_r'ic: i'_; i-\ J:'

Ilat purchasel arrd not prior to thaL

) )
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ished Jlat. Tte

ttr.t held that

fn41 disPosal

semi fnisled

astessee ,las

FittalleAd t 994.

Ihc assesses contests the issue on tlrc follo*'ing:

'f 'hn \l'n't' 
'ttltst' 'lohceA- v u14*9 uJ " '- '

B No sen)i(2 
"'' 

on sole oi se],/rr-lrnishetl Jl'tt

C- I^chtsion ol sd,le deed ualua

D- Ifttetest aid Penalties'

4. ,s#* @nt#..W+.t!\1r!ff Ls 1o se1ue.
6gs D4$4 to
l4x gi .sqle of

.4,20r2

sema-frn

the rtBe of

,, r. ,n^:,:m:ff::e tati& uos o:-'"o 
?: 

"::*is 

of the detaits

furnished bv the As'""t* t '* 
ff;;; 'ongu 

ogn' 'id" 
tttter dt t3'oa. 2016
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i j ,_ I lt,t.l il',, .len!.tt1C Ei;d.'r; rr"rr . \'ici';_r4 1t 1' 't''i t)

.,,. i).;.;,.isl .'thet Jrenaltv proPo3t.l ttntlt' r.'tn)n 76 onri /l ';,i t

t,Llt.tt:.t uttLl. t sc.lron 75 ol Lit ALt it, ttn-n'trttn\ble rs "l'i'l 'i

ltJ t.eus uJ I'ctLaitv r/,r',' t \tl rr':rr ;6 cithc '4 t

Rel@nce Jor rmpcsifin ol Penollg t' sttpparllLi L'asln(l

lau)s :

ir tlrc {ollou,inq co::r

(it). 20046) S.T.R- 32 (fri. Rolkd.to.)1:CE', Kolkata-l Versus GUARDIAN LEISURE

PIANNERS PW LTD.

' Pelattg i-s a preoenliue ds uell os dtkne$l lnea1qe ln d4feal rallrre ce'd breadr of

tau qhd al-so to dis@urdge -non-coryrlia e ao OE lau) of a g 
'uilwl 

bredclL OJ coutse 
'

just be@use penalty is prescribed t1@, should. l'lot:mechoiicaq| be leviad foUotf ing APex

4rl..d,et'7hal

a&,}wt.. d-,@refaid'.lle:
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litt t'.--a.-- 'l-- .i,'-,n,1 of Scrvlcr 'iar lrnr Itlri:nt (ir:s) trl R-s 1'92'667 /
{,r, , u,.r,:,,:

lRuPees One Lakhs Nirty'Iwo Tbousand Six Hua&ed Sixtv sewen onl-\"I

on tle "q/orks Contract scrlrcc 'cnd('ted 
durlng rnc Perrod Aptil 20!4 to

!/taroh, 2Oi5 uod€r slib secuoir (lJ of Sec"ion 73 of ginan':c A'! ia'4

egainst M/s. PEr€-raourrt liuildcrs, Secundcrabad ;

I confrr!1 Intc(€6t on t.llc Scrvica Tax dcmandcd at (il above' under sectlon

75 oftke Fl,llrrcc AQt 1994 , at the appropriatc r4tc' from i'!/s' Pare$ount

Eh^rildcrs, Sccuod jra}'d
.1OO/- pcr. day durin-q which such failurc

percent.of.suc.h tei..pa(,roaL!b|,whlqh cver is

artl, eO tS st:rrting with t}rc first d"v
trrrl\: .;,. :.
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DIVI.SION- II, HYDERAAAD.
5rh Floor', Roorn No 600, Ccntr.al llcvenue Building, ll;rsIt t,er-bagh,
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Hydera bad-50 0OO4
Plronc No.040-29t O2794
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O.R..No.

RE RD FPERSONAL HEARI NG

In the cas€ against

)
D<rre and time : 2-*1 lZ.lC-.olt- , {S '3o t$^>

y-z.epresented by St p, V.e^,4-& p+.-^--t'-rC'A '

2.
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Art^lexuEE @

TAX

Sub: Proceedings ur6aa
!r/-L6/ 19s/2o11 sT Gr.XlBuilders, ti 54- ta7 / 3 &
Secuaderabad - SOOOO3

FACTS OF ?IIE CASE:

.OR _No.Z4/2Ot6 Adjn (sT) (Jc, [C.No-dated t8.O4.2O16 issued to UZ"'e.irii.ro"i4, tr Floor, Sohara laaasioa, -a=;;:

A' M/s' Para,ount Builders, secunderabad (herei,after referred to as The
Noticeel is aainly engaged in tl.e sale of residential flats to prospecdve
buyers during lrnd after construction.

B' occuparrcy certilicate (oc) for ttre project was obtained in t,.e year 2010
and during the subjet period all flats wcre sold/ booked after occqpalry
certilicate date only and not before it. sale deed is executed for the toh,
sale value aad tsale deed, is registered and appropriat€ lstarnp Duq., has
been discharged on ttre same. servi* tax was not paid on trre aErounts
received towards tJrese 'sale deed' sinoe same is sale of tmmovabre
properg/.

)

C. F\rrther in sonre cascs @nstruction agreement is executed for
additional s,orks carried out and anounts received towards
corrstruction agreeaents wene assessed for service tax under

the

ttris

the

:,u*,oO 
of lvorks contract, adopting tJre taxable value in terrns of RuIe

2,{ ofSerwice tax (detcra.ination of value) Rules, 20O6 i.e. on a presumed
vaJue of 4O%o of the contract va_lue.

D. ?he detailed worling of t&e receipts and the attribution of the said
receipts was already provided tg the Department aufrrorities, identified

Tceiet -*f 
,rO fl-rt wise. TI:e s rnmar]r of the saane is provided

nereuncler: \
\
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De6crtptton Receipts Nou ta-rable

38,45,00()

, Tar.able

Sum oi i-o;ard;- ag.."me, t -construction
sum of towaids o*rer taxable
recel 1i,985
Sum of towards VAT,
R strauon ch es, etc 4,21 ,650

43,O6,650

e sre b m ti,
sale

to

c. vide Para 2 pf third sCN dated 24-O4.2Ot2
d. Vide para 2 of SCN dated 02.12.2013

SCN dated 19.O9.2OI4

;ftrere is error in as much including the value of

Surn oJ iowatrds sale deed

l t,985

I I ,985

E. Accordingly, t}re value of taxable seryices constituted 4oyo otRs.l1,985/- i.e. Rs.4,794, /_ and tJ.e senrice rax rl.ereon @ 12-36%
constituted Rs.5g3/_. It was also exPlained ttrat t}le acrual payment ofseryice tax ern6p-r1164 to Rs. MLL the tax required to be paid is Rs.593/_.

,
F. The above facts of receiving OC and llats booked after OC was correctly

taken by SCN vide para 4 but proposed to de,a'd service tax on theflats booked after OC d^at€.

G. Previously several ;SCN,s were issued covering ttre period upto March
2074 with sole allegation tJlat .

o
to

e. Vide pata 2 of
In aII the above SCN,s
srle deeds within t]le arnbit taxable value while alleging service tax isliable ooly after execu tion of sale deed i.e. on cortstmction agree@.ents.

H. ?he present status of SCN's as referred above is as fo.Ilows:

I

Totq.l 43,1a,6s5

38,as,ooo

und.er 'u.lolrlcs @ttract Seruice'.

)
a. Vide Para 3 of SCN dated 24.M.2OhO and para 2 of the Order

adjudicaring tlle said SCN
b. Vide Para 3 of gecond SCN datcd 23.O4.2OL1



SCN
IIQI'Qri N<t. a7 /2OtO Adln
(ST)(ADC) <)ated 24.06. 10

hllL'
Arn ou nt

Rs .l I,tio,439l
Sta t us

Stry g."r,t"d ti
C ITSTA T vid est:rY order
dated
t8.o4 -2012

)
t

Period
Sep 06
to I)ec
o9

Jan lO
to Dec
to

ORN
(ADC),

Pending
CtrSTAT,
Ban

treforeo.60/20tt-Adjn (ST)
dated 23.04.207 7

Rs-4,46,4O3/ -

ore
OR
(AD

No. 54/2012 Adjn
C) dated 24.04.2012

Rs.a6,aI,85Ol- Pend i.rg before

,

CESTAT,
Ban ore

Pending
Adjudication

I. Now tr e present SCN was also issued with simitar error of quanti&ing
t].e proposed dernand of seruice tax in as ,'uch treating the sare deed
values & otier taxes as taxable value of services (annexure to SCN,| while
arqing tlat service rendered after exec,tion of sare deed alone liabre for
service tax (para 2 of SCN).

J' The riability for tJre impugned period and tJle derairs of tl.e pa5rrnents is
sutl rnarized in the below aentioned ta.ble for ready reference:

)
I

3

Jal: 12
to Jun
l2

C.No.IVrr
S?-Gr.X

16/ 16/ 19s/2O11. Rs.2,92,477/-

2014

July
20t2
to
March

OR No.to8l2
(JC) dated 19.

Or4 Adjn (StJ
09-20t4

P41fl6rrra3s A.ueoua.t (Bs.
Gross Receipts 43,18,635
Lcss: Deductions

SaIe Deed VaIue 38,85,OOO
charges,

other non
VAT, Regrs

q4d
t$lrecerp

trggion
st^ rn dup ty
taxable

4,2t,650

11,9a5
Abatement @ 4,794
Service Tax 1@ 2 6%o

Actually paid
'l

593

I

I

o
oc

F
OU

.*t

)

-:.r

Jarr ll
to Dec
I1

Rs.5,2O,a92/-

Taxable a-E'ount i

593

0

I



nqj
Subrnissions:

rcrrod, all flats were booked after the date of gq qll_p-e4 cl/

I
Noticce subrnits t]. at as st.ated in background lacts, dur.lltg L]le subJect

ccrtificate and sale deed is bei exccuted for ttre entlr e sale
walue that ls bein a case no serr ice tax is liable on the anourats
reccived tos/ards said Ilats since sanle is 'sale of iqrrno wable
ro c ' and it was s rowided irr Section 66 b ofe

Finance Ac 1994 that service tax is not riable for the ,lats
booked after OC &te. Ifence ro sal of reseIlt SCN to de nd
service ta-x otl the trats booked after OC date is not sustainable

..)

:

and re uired to be DDEd.

2. Without prejudice to ttre foregoing, Noticee submits that the subject
show causc notice in para 5 extracted the provisions of section 73(lA)
of the Finance Act, Lgg4 and in Para 6 meations that tl.e ground.s as
explained in the show cause notice issued for tl.e earlier period is also
appucable for the present ca.se. Hence, this sta.ternent of
deoarrd/show cause notice is issued in terms of section Z3(lA) ot
Finance Act, 1994, for the period April 2OL4 to March 2OlS. For ttris,
Notice<j submits t.I.at section 73(1A) of the Finanoe Act, 1994 reads as
follows-

tlA) Nofiaitltstanding angthing @ntafuEd in sub-sdion (1) (exept ttte Friod
of eighleen morttts of seruing tte notie for reot,ery of seruice tax), tt e
@rtral Excise Olfer rn4g senE, subsquent to any notice or noti@s
serued under tfuit sub-sedion, a statement, conta;lntng the d.etails
oJ seralce tax not leuled or pald or short leuled or short pald or
erroneou.slg retanded for the sabsequent perloq on the person
clurgeable to seraice tax, theq seruie of suctt statefiEnl shll;Lll be
deemed to be seruie of ,loti@ on such pe*oL s-ubJect to thc
conditlon Chat Ae grounds relted upon lor the sl4bsequent period
q,re sajzte as are m,entioncd ln the earlier nottces.D

3. Noticee submits ttnt froo the ana tysis of provisions of section 2.3(lA),
it is clear that to issue show cause notice / statement under

)

I

4

t

l

,. ':'



Pl't1
../r/:

4(SeCtlolr, tjr( t3r()urr(ls relie<i up.rrr tor su i-)s.rquclrl per ro<_1 sfrorr lrl ltd

-)

sane in all as rrr<:ntroncd in thc previoLrs nollccs. Fur thcr , tl rr. su bJr:,. t
show cause.oti(:c has not mentroned which c'.r licr shc.liv c..usc .olicc
it has refer red i.c. show cause notice issued under [h. old scrwice Lax
law. However, prcscnt show cause nol-rce ls rssued for the pcnod April
2074 Lo March 20 15 i.e. under new serwice tax law whcre there is a
substantia-l cha,ges in tre provrsions of service tax from positive Iist
based taxafion to negative Iist based taxation, ttrereby exemption and
abatement has also undergone change. Accordingly, the gr.ounds of
the old period are not at all applicable for the new period due to tl.e
following su bstantjal changes.

a. Taxable service list provided under section 65(105) of tl'e Finarrce
Act" 1994 ceeses to effoct w.e.f. Ol4Z-2Ot2.

b. Section 65A pertaining to classification of service ceases to effect.
c. There is no concept of classifcation of service.
d. Delinition of service inuoduced under section 65E,(44) tuhere tt

contalrus @rtdn el$.stons.
e. Negative list iDtroduced in section 66D of ttre Finance Act, 1994.
f. Concept of buldled scrvioe introduoed in section 66F.
g. New definition of works contract has been introduced under

section 65El(90, of ttre Fioance Ac\ L994-
h, Mega exernption notilication provided under Notifcation No.

25/2OL2-ST dated 2O.06.2012, q,tjich is available irreslrective of
classification of service. (earlier exernption was subject to
classificatioa of service)

i. New Vatuation RuIe provided vide Rule 2A of The Service Tax
(Determination of Value) Rules, 2OO6 vide Notjlicati on 24/2OI2_ST
dated 2O.O6-2OL2 for deteraination of tax liability in case of works

I contnact servioe.

f 
batement for various serwices issued under notification no

%/2O12-ST dated 20.06.2012 is issues based on r]-e nature of
afip **i.. irrespcctive of its cl,assiEcation (eartier abatement was
subject to classiEcation of service)

,

)

J

UC)

!

I
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d.tE
r\ritti r.t srlbtllls tlr.,t lt,,rrr ,t,, .,brYc ti ,, . i(.r, (r,dr lJlcr(, r\il'rrbstirrttrarl cl arrges Lrr Lhc senicc Ltjx l.tw, w (] I Ol o./, 2(I12Accor<lirtgly, the allega tr (.lt s rnade rn LLre prc_vr<_.rus sho\.i, ca1use rrott(.(for ttre period upto 31.O3.2O 12 are notapplicablc and .ot re.lev:ir)t iorthe period f:rorrl O1.OZ.2O12 onwa-rds- As the subject show causenoLice has considered various irrelevant and non_apphcable groundsprovisions of section 73(rA) is not arplicable ro the present case,which needs to be &opped.

5' Once SCN raises auegatjon/demand based on inapplicable provisionstlren such a egatiorr/ d,emand canriot sustain. In t}lis regard relianceplaced on Maharashtra Industrial Development Corporation Vs
IS)

) CCE, Nasik 2Ot4 (36, S.T.R. 1291 gn- - Mumbai) wherein it was heldtlrat 'With regard to tte stawr caase tbti@ in Appal No. ST/ 85267/ 14tte find. that the period irunluen is 1-lO-2O1 1 to 3O_9_2Oi2. In tle saida.se, the dem.and is for tun prids - one ftom 1_IO_2O1 1 to 30_62012end the seqnd i.s from 1-7-2012 to 3O-g-2O12 uthen thc neoatlae llstinto but s ut notice been dssaed on
no Mdrt

taot

72 not

a te r
-7-207 7 o 2

r,-7-20

6 Noticee subEits that as tl.e sub3:ect scN is issued., without arlyallegations, the same has not proved the bqrden of proof of taxabilier,w,ich is essential under new service tax raw. In t,.,s regard to Noticeewishes to rely on the following decisions.
a. United Telecom Ltd. Vs CST 2OOB (9) S.T.R r55 Ori_Bang)b. Jetlire (india) Ltd. Vs ccE 2otl (21)s.T.R t19 [ri_Del)In light of the above judgynents where the Department alleges ,'rat theservice is Exable, the burden Ir-es upon tfie Department to establsh

:e .taxibitity. 
In ttre present case, ttre deparr,r,ent failed to discharge(he burden as no evrdence was placed on record to establish that thesereioe is taxable. On t}le basis of the saae, Noticee submits that

6
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sublcct slleiu
droppcci

Noticee subrrlrs that undoubtedly they are drschzrrgurg 1;ervrcc t:ax orr

8)
)

construcdorl .tgrcements t_hercb;, paytng scrvrcc Ltjri ort arr:rivrt), irsproposcd by irrrpugnecl SCN read *.i tl e;rrlicr SCN,s. SCN i'cluded Orcva.lue of sale decds only at ttre tirne of quanufy.ing the dernand. Asscen from the operative part of SCN, jt js clear that it is only soleallegation of SCN (para 2) that construction agreeme nrs are subject toservice tax uader t}le category of.works cont act-, no allegadon hasbeen raised to demand s€rvice tax on tl.e sale deed va-l1re-

I]orvever, o.n gofirg trhrough the amnexure ta &re gCN, it can beobserved that though the allqlation is to <Iemand service tax onconskuction atrecments, ttre quanti.ficatiorr is based on grossa,lou'Its mendoned above for alt the activities inc.luding ,_"-r-,rr,"reccived towards tl.e .sale deeds-.

Gross Receipts

Particulars As p.t
No

It is therefore appareht tttat t}te SCI{ represents an error inqualztilication of ttre deman d.. lt may be noted that rhe Nodcee haveregularly arrd dili€eiltly discharged Service Tax on the value of'clnstruction ag,-eements,. T?re above is. expiained .*;; ;coarparadre chart provided below: 
'

As per

43,18,635 43,t8,635

p dury 4;27,650

o o

A

Demand

VAT, riRegis tra on s,charge
o 1tI e.r non

Tax I2 ii) 5@ o/q

Paid

I-css Deductions
Sale Deed Value 38,8s,ooo

38,96;98s

r5,58,7944,794
. 593

t@4

4,21.65t)

Iaxable a-olount

1,92,667

i!

6
r

q

rL) trN

J-'
(.r(iS'J flllt!((- ls Ir)t \rlSt, ,, .l)1.

9.

I

and tax:rble

-l 1;$p5

t,92,667

593
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11.

-lhe Nolicee subfllit th'1t orlcc tlie ilPParcrlt err()r in calculatl()rl is

taken to its logical conclusion' the enttre denrand fails and th<-l clore

there is no cause of any grievance by the departrnent on this ground'

Sincc SCN rcad witi 'r:arlier SCN's agree on t1-re pr rtlcrple that se rwicc

tax callnot be demanded on the value attributable to seLle deeds' the

Noticee is not naking detailed grounds on ttle legal merits of the said

clairn and would Iike to submit the following broad lines of arguments:

a. In all cases, the 'sa]e deed' is entered into after the completion of

the building and therefore the demand cannot be justifred under

t}.e said etttries.

b. TiU the stage of ent€ring into a "sale deed"' the transaction is

essentiallyoneofsa]eofimmovableproPertyandt}rerefore
excluded Aom tlee purview of Servioe Tax'

c. In any ca'se, tl..e deeraing fiction for construction services prior to

completion carutot be classi-Eed under works contract services

since doing the sa.Be would render Section 66E(b) of Finance Act,

tggl &Notj-Ecation 26/2OL2 ST dated 20 '06'2012 redundant'

d. If at atl a view is taken ttnt tlte value of "sale deed" is liable to

service tax, tl.e bcnc6t of tJ:e above notifcation should be granted

after recl,assification of the service'

L2. The Appellants also rgserve their righq to Eake additional "O"1"1o
as felt necessa.ry on this aspect of service tax on value of "sale deeds'

if it is ultimately held that tltis aspecf could be taken up wittrout an

allegatiog in the SCN.
jl

13. SiTilar to tJle cl,aim for exclusion of sale deed value' tJle value

attributable to stamp duty, electricity .etc" need to be reduced' It is

submitted ttrat orrce tl.e above deductions are allowed' the demand

would be reduced to ML

)

.J l,l r o
?o0 o
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l
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dot:s .ot a.s(' Notr(ree

further submits *';;;" " "^t.",.t 
coriulfat whcn the 1>rincipal rs

not payable tr'"I.t * be no question of payng any interes( ars held by

ttre Supreme (:""t;;t;ib" Ptott"to'" vs' Uol' 1996 (s8) DLT 12

)
I

C

(SC)

oing, Noticee submits *rat penalty. rs

15. Without prejudice to the foreg
t}Ie subject show cause nouce

proposed under section 77' Hourevet '
whY how PenaltY is aPPlicable

has not Provided anY reasons as to
1994. Further, the NoticQe is

under section 77 of the Finance Act'

alreadY registered under service tax under works contract service and

filing returns regularly to tlle dePa(nent. Accordingly, Penal

mentioned under secdon 77 15n ot aPPlicable for the

provr$ons
As tl.e subject show cause nouce has not consi{ered

present case'
the proPosition of levYlng penalq rtrder

these essential asPects'
le aad reguires to b€ droPPed' 1S

section 77 is not sustaitrab
tels R/t. Ltd. Vs CCE' Mumbai (6)

placed on M/s Creative Ho

S.T.R (Tri- Mumbai) and M/s Jewel Hotels h Linited vr illcE,

Munbai-l l2OO7'! (6l.S'T'R 24O (Tri- Mumbai)

16. The Noticee submifs that idposition of penalty cerrnot be me an

of
automatic consequen@ of failure to PaY duty hence the Pro

the show cause notice posing t]le penalty requires to be set

reliar{:e

(2ool)

lm

17. The Noticee subruts that they are under bonafrde belief

amounts received towards sale deeds are not subjected to se

It settled Position of the law ths.t if the Noticee is under bo de

the

tax,

AS regards to non taxabiliqy imposidon of the Penaltie

warranted. In this regards wishes to relY on tl.e fol

are uot
iudilkal

pronouncements'

> CCE-II Vs Nita'lextiles & IudusE-ics 2o]^3 (295]' E'L

> CCE, Bangalore-Il Vs ITC Limited 2O1O (2571 E.L'T

i99 (Gt{i)

4 (Karl

9 t,,l O

a. si
3I'

S

()
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5;iL ""t 
Developrtent c)r Advanced cotrrpuu.g

zooz tritl E'L'r 6 (s'c)'

Vs CCE, l)ut:'

Bencfit under scc tlo

8. Nodcee submits t-hat there ts

U can be considered 1s reasonarblc causc

was also debatable which itse
AccordingiY warver of pena-lry undcr

for failure to PaY serrice tax'

sectiou ca'n be made' In t]"is re gard reIialce is Placed on C'C'E"

Cus., Ilar:aaa v'

s.r.R- 116 (Gsj')

PSL Corrosion Conttol s3rvigcs Ltd ?OLL (231

's 'th"y are not PaYtDg
as cr+lained in above

li^ut" .o be Paid in

n8O

Noticee submits

service tax on

vierx' of
a. Exclusion

of Finance

of iE

Lr. -'r.:tiuitj"
of seU

c ActivitY oI.

of the

trelief that same

of service de6nitiorl
t:

g""+l

bona frde litigation is going on and rssue

I

1

&

)
I

)

S

excludlS t}le sale

rcperty from levY of;

is nbt sustajnabfi' ln tilis lcgard wet veish to

tg-r.tt. -
I

Nq

T
po

I

I

iecJ is in ftc nahrre
t

I

t

1994 in as muctr

lr
under sectign 65El*41

', '?:.'

t l the

no9 liable l(tr

from the

'10

-*vorrld be

into a

t

by

trvorks
I
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I

12- M/s- Pararnount, has obtained Service Ta'x regrslratrr)n ot\ )9 02 2OOS arrd

flled tie ST-3 rcturn for t].e period APriJ' 2ola to SePtember' 20 I 4 on 22 lo 20 l4 (Due

date being on 14-11.20741 aId hence, the last d.te for icsuence of this Notice i!
21.O4.2OL6 under section 73(l,l of ttc Finance AcL,l994

Place: Hydcrabad

Datc: 18.04.2016. (FR*EfI' DAS PI'LII
JOMt Cotrtl'rasIo!{ER

)

llByaEEEDPiosrll

1. l]1c Assistaat Conrmisllidner of C€ntrel &cisc (S6vicc TaA, Division-U,
Scrvicc Tax CoElrissioDcratc, Hydcrabad for inforaation alrd neccssary
actioE.

2. Thc supaxintcndcnt, Scrvice Tax, Ra.Ege-IIB, service Tax
Cimmissioncratc, .rritJ|direction to scrge the Noticc on thc asscsaec and
subEit datdd Acloowlcdgcmcrit to thle otnc€. .

3. The Supcfintcndent of Sarvicc fax (Adjudication), Service Tax
Co'nrnissioDcnatc, along with copies of all r€Ued documents.

13. Relialce for issue of this Notice is placed on the following:

(i) Assessee's letter dated t3.o4-2o16 received by t.I.e Jurisdictional
Rangc Supcrintendcnt on I 3.o4 -2O 16 -

wv\
rly+

k
I
,l

Ao
U/.-Pr.in aour.t Bulldcra,
Addrass: 6-+-LAZ|3 & 41 2a Floor,
Soharir Uaaston,
l[-c.Eoe4'
'&csndonDad- 5(x, OO3.

Copv to:

I

I

:

I

I
t

l

_. .:. 1. '. ._

o.R$6 24 I 2b L6.AdlE.rSrrrJCr
c.Nd,JliI L6l t96l2or 1-SIG'X

Pagc 5 of 6
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\ \,' Il i,,e L Illt \i,. Vulue ol'Sale l)r.ecl llcccipts lr-rriards Saie Deetl ,\"t
I

2

l
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o

7

It

I)
I)
t)

]C

104

s07

209

206
304

406

508

r .900.000
j,0 t 0,000

846,000

r,050,000

r.450,000

i,050,000

975,000

:25.000
1.785.000

850,000

25,000
Total 10,281,000 3,885,O00
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Block No Flar NoSNo

Receipts towards
non-taxable

receips like
VAT, Reg

charges, Stamp Abatcment /z)

109/o
d , etc.Construction Rece

Receipt
towards Sale

Deed

Service tar rrr

l2.l69n l'or

receipts

Receipt

Amount
'Iotll laxable

receipts

Receipt towards
Agreement of

Other
Taxable

3C

2

508

4

304

406

_r_91
507

3

D

D

B
-----.i

D
__?_0:-

206

225.000

3,010,000
4,194 i(l l77,57s

r,525

48.000

25,000 25 000

2.785,000

225.000

8s0,000 18.0_00
81,535

I r.985z 11,0 rs

.- T;1s
1,525

An0exute b - uetatls ot Recetps

il 421,650 r 1.985 4,791

( (

4,318,63s

59.1

ls-

B
t\

YC\

(/

-+

l t,985

J--t-
_ el!,!15 l'

. ,/i,,:f,*z
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