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FORM OF APPEAL MT:MORAND UMTO THE APPELLATE TRIBUNAL
[Under Section 33] [See Rule 44(l) (a)]

In the Sales 'Iax Appellate Tribunal,
Andhra Pradesh.
No...... of 2011....

M/s.Summit Buil(lers, M.G. Road, Secunderabad .......Appellant (s)

Versus

State of ,\ndhra Pradesh.... ......... Responclent

I . Name, address and TIN/IiRN
No. ofthe Dealer

2. Tax period / Tax periods

3. Authority passing the original order
in dispute

1. Appellate Deputy Comrnissione,rs of
Commercial Taxes passing the rrrder uncler
Section or the Deputy Commissioner
or Joint Comntissioner (Commr,rcial Taxes)
Legal, pasqing an order undeiS,3ction__

5. Date of Communication of the order now
appealed against.

6. Address to which notice nray be sent
to tho Appellant.

Address to which notices rnay be
sent to the Respondent.

li. Relief claimed in appeal

: M/s.Summit Builders
D.No.5-4-187/3 & 4, Soham Mansion
M.G. Road, Secunderabad
28790571789

: December'2005 to October'2006/VA.l.

: Deputy Commercial 'l-ax Officer.,
tsegurnpet Division, Hyderabad

: Dy. Commissioner(CT)
Begumpet Division, Hyderabad

05/04t20t 1

:M. Ramachandra Murthy,
Chartered Accountant,
Flat No.303,Ashoka Scinrilla,
D.no.3-6-520, Opp. KFC, Himayatnagar
Hyderabad
Tel.:040-30878935/36

: State Representative before the
A.P. Sales Tax Appellate Tribunal
Flyderabad.

(a) Taxable turnover determined by the : Nll_
assessing authority passing tlte
assessment oftler dis;tuted.

(b) Taxable turnover confirmed by Appellate : Nll.,
Deputy Commissioner of Commercial
Taxes or by Deputy r_.ommissioner or
Joint Commissioner (Commt,rcial
Taxes) as the case mly be.



SUMMIT BUILDERS,
MG ROAD, SECUNDERABAD.

Statement of facts:- LZ1OS to LOIOf,IVAT

I ' Appellant is a dearer engaged rn the business of execution of works
contracts and is an assessee on rhe rolls of the CTO, MG Road Circle,Hyderabad. As the appellant has been constructing and selling
independent houses, apartments etc., il has opted to p-ay tax unde,
Section 4 (7) (d) of the APVAT Act, 2005 (hereinafter reterred to asAct) under composition scheme.

2. The DCTO, Begumpet passed assessment order dated 17.4.2007 for
the tax period from December, 2005 to october, 2006 demanding
output rax ofRs.73,7J 7.

3. Subsequently, the le,lrned Deputy Cornmissioner (CT), Begumpet
Division (for short DO) issued revision notice und", S""tion 32 (2) otthe Act proposing to levise the said assessmenl order. ln,nu, ro,i"",it has been proposed to levy ta:{ on the alleged short reported workscontract receipts tunlover for the tax periods Decemebr,20o5 toMarch'2006 ard Aprir'2006 to october'2000 ru."u on tr,"information stated to have been received from other State Covemment
Departments ofAndhra pradesh. It is also proposed to a..ura tu* on

. 4%o and 12.5%, tuable goods purchases f.orn ,n ,.girt"."J .our".r.4. Subsequently, the appt:llant has filed objections in i*o inrtuf."ntr.5. Iiowever 
_without 

pntperly considering tt" oU;""tion, Iiled, thelearned DC passed the revision order aut.A : f .E.ZOi t.- 
-""

6. Aggrieved by such rer ision orcler, appellant p..f"., if,i, appeal on thefollowing grountls, amongst others i

Grounds of appeal:-

a. 1'he impugned rt:visiorr order is highly illegal, arbitrary, unjustifiable
and contrary to f:rcts arrd law.

b. Whereas the appellant is an assessee on the rolls of the CTO, MGRoad Circle, the assessment order dated 17 .4.2007 nu. U""n passed bythe DCTO, Begumpet rvithout any authorization. It has been held inthe case of Sri Balaji Flour Mills Vs CTO, Chitror in ul".irion aut"a30.12.10 by the,onourable High Court oiA.p., ;";;;"ssessmentsare unaLrthorized and iflegal. It is therefore ,uu.]i"a rhat theassessment order passed by the DC1.O itself is illegal andunauthorized.
c. Appellant subnrits that the

nor arise Lau, does 
^,,, r:,[;J':J ;ll::XTJ:.]Tflilr"1ffi jr:::

. For this ground olrly, the impugned order is liable to be set aside.d. It is next submitted thar the
powers, reads as lbllowsi 

relevant Section 32 relatiang to revisional

"32. Revision by Commissioner & others prescribed authorities



(l) The Cornmissionr:r may suo moto call tbr and examine the recordof any order pa;sed or proceeding recorded Uy any autfr..ity,officer or person subordinate to him under the i.ouirions of tn"Acr, including sub-section (2) and if .r"f, o.al. o."p-.""aing
recorded is prejudicial to the intercsts of ."""nr", 'ruy 

rnuLasuch enquiry, or cause such enquiry to be maae anJi rbject to tneprovisions of the Act, may initiate proceedings to ,*i1,", ,oaifyor set asitle such,trder or pr.oceeding anO ma! p*. .u"t o.A". inreference thereto as he thinks fit.
(2) Powers of the nzrture referred to in sub_section (l) may also beexercised by the Arlditional (lommissioner, Joint Comiissioner,Deputy Comrnissioner and Assistant Cornrirrion", in irr. .u." ororders passed or proceedings recorded Uy tt" uutf,oriti"r, oir..r, o.persons subordinate to them"

e. The impugnerl revision order vcry much shows that the assessmentorder ofthe DCTO is not prej udicial to the interests ofrevenue. .fhere
is nothing to suggest in the present revision order that the order of thDCI'O is prejudicial to the interests of revenue. ln such

e

crrcunrstances, there il; no case lirr making revision ofthat order. It istherefore submitted that the actiotl ofthe learned DC under Section 32(2) is unauthorized e;rerci se of power. For this ground also theimpugnecl order is liable to be set aside.i Levy of tax of Rs.45,954:- In the revision show cause notice it isstated lhat appellant has received amount s on account ofexecution ofworks con(racts to a tune of I{s.56,44,5001- and on account of carparking and service tax payments, an anlount of Rs. 10,71,3g4_00total rng to R:;.67,17,{i84/- against which appellant has reported atumover of Rs.2 1,22,500/- onl), ror the period liom Decem ber,2005to Nla t'ch'2 (x)6 resulting in short reportinI of a turnover ofRs.45,95,3844. t-ax has been proposed on this amount @ I%, whichrs not correct
g. Appellant has opted to oay tax (@ l9'o under composition under Sec.4(7) (d) of'the ApVAT .,\ct'2005 Hence the c NS tion r lvor receivable rvhich relates to the sale of apartments, houses etc., ISonly taxable, but not thr: credits or installments or any other amountslike car parking and ser,iice tax payments recei ved during that period.During the period from December'2005 to March'2006 Appellant hassold the indeperrdent hous es and registered the same in f'avour of theprospective buyers, for an amount of Rs.30,05 ,000 with rhe Sub-I{egistar's olfice and paid V NT (D loh on rhe registration value whichis the sale consideration received. Appellant has declared the said

returns filed beftrre the frC).

turnover in the rnrrnthly returns for the said periods (xerox copies of
h Appellant has inlormed r:he DC in writing that it is not clear liom therevision show cause notice where tr.m ;.,";;;*r;il;;s receiptslumover of Rs.56,44,5(10l- is extracted. Appellant has therefore
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requested the DC to l:indly consider the tumover of Rs.30,05,000/- forthe period frorn December,2005 to March,2006 and 
-arop 

nrrtheraction in the ntatter on this issue. Ir is further ."qr"ri.U ,r, ,, i,proposed to proceed lurther on this issue we request to Lin,ily nrrni.tthe break up lbl the figures adogrted in rt 
"."ri.ion noit",,. 

"r"0," r,to file effeclive objections in the mafter.,
However to the surprrse of the appeuant, the rearned DC committed agrave error irr not furnishing the break up and simply contirmed theproposal. lhc DC observed that certain info.rnution f,u. U""nfurnished to lhe appellant. Revisional 

"*f,"ri,V'i, ,.i'"'Oor, rnu.,",to just furnish the information received from the others. When aparticular tunrover is proposed in the revision ;";;, ; is for therevisional authority ro explain the break up uni iurr." or tnuttumover. As the DC lailed to furnish the required intirnration, theimpugned levy is illegal and is; in violation 
"iOr*",r,"s'", ***,justice.

Tax of Rs.68,860:- Irr the revision notice, tax @ 3Vowas proposedon the purchase:; of sand, stone metal and brickipurchur'* ,rorn ,n
:s:'l"l:9 dealers and nx @ n.5%o on th" pr;;;r;;o1jo"ir,u*uu,"
@ 12.5%. ln lbct there is no
the Act. Further .";;, ;;;::f llX#Lrij.^Ji.H:1fi:,ff:jl
VAT dealers to an exrent of fis.502356/_. i,i',r,'"* 

"r"" 
uo,purchased goods are used in tl

aelelant r' u. op,"J ro, .o,p;ff:::H:il ;:ijT; :fi ,:i,;:,:?registration ol lhe Apartments. As the goodi *" ur.,t in ,t.construction, the proporty in these goods i.-"rr."ly ir.ila"a in tt.value of the Apartments and hence lhe levy of tax on these non vatpurchases is also not correct.
k. This tax has been levir:d under S;ection 4 (7) (e) of the Act. It issubmitted that clause () is applicable onty to aa"af".,'*f,o nu, op,"ator composiriorr ,lCerirrr the ihrec_shuses ;; d;'i"; ;r. (d) and itdoes not apply to a dealer,. who optsTnder *y "*-", the threeclauses'. The language of.the clause r, ,"., 

"rJrr"r"a there is nopossibility lbr set:ond opinion. rn this "*;,;;;;;';as opted forcomposition only under ctause rd) 
""d h;";';;';"ii .tor." 1";cannor be applieri. For. rt.

- goods specified in ctaus; (e')'.t 

groLtnd alone' no lax is payable on the

I. Without prejudice ro tht: ab
.."o,:: th. said cra, se t.;;l[;,ll lJilffii:,TI.,f::HJi IiJ?the higher rares becaus(: clause (e) is very clear i" r.;;; that unclerclause (e) tax i:; payabra onry at rhe.",;: il;illJ,ino.. *ooo.under the Act. ln this cirse appellant hus opted fo. .ornJorition ,na".Section 4 (7) (t) of tht: aci. ,, ,.;;;;;";;'*""11""..u o, ,n"appettant in the executi.n of works.onnu.i, ;;;;;;;, is 4%o of2s%" of the considerario. received or. recei;,;:-;;;;(; says THERArE AppLrCz\BLE UNDER r HE ;G. 

-;;: 
*," .orli.^b,. ,ror.
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the Act is 4oh <tf 25ott. Clause ie) (loes not authorize collection of tax
at the filll rate of 4yo or 12.5%o, as there is no mention of.Schedules
to the Act' io that clause. For example in respect ol.,lease tax,, in
Section 4 (8) of lhe Act, it i:; specifically mentioned .ar the rates
specified in the Sch,:dules,. ,\s, such words do not find place in
Section 4 (7) (e), it cannot be assumed rhat the rates in the Schedules
have to be applied. It is settled law that there cannot be anv
presumption with reft:rence to the charge to tax. Any amUiguity in the
provision shall be interpreted in lavour of the tax payer. It is also
settled law that when there is possibility to apply *o ,.u,", of tax on
the same conrnrodity the leasl of the two has to be applied. It is
therefore submitted lhat on tn,:re presumption, higher rates ofl tax
cannot be applied. There is no a horization in clause (e) to collect
tax at the rates of4oZ or 12.5o/i lN the case may be. Further appellant
has paid tax at the rato of 4o/o <utly under clausl ( d) and not at l%. As
appellant has aheady paid tax 4o/o on the same goods, the question ofpaying tax once again @ 4%o does not arise. whut r,u. been reduced
under clause (d) is only the quantum of tumover to 25%o butthe rate oftax of 4Yo has been r:etained. {n the result no tax becomes payable
either @ 4%o <tr r@ 12.\.

m. The learned trC has simply avoided <.tiscussing any objections of the
appellant, which woul,J tantamount to aamitting to ihem.

n. lt is therefore submitted that levy of tax undir 
"luur" 1".y is neither

correct nor legal.
o. Tax of Rs.54,996:- Similarly ftrr the period from Aoril,2006 toOctober'2006, rhe DC ha; adopied output lurnover of

Rs.2,65,19,12til- against the turnover of Rs.2,10,19,500/_ reported inthe monthly retums alleging .hort .eporting of u tu.ou", of.Rs.54,99,628/-. Appellant has re,orted a turnover of Rs.2, I0, 19,500/_in the monthl5, retumr, for the tax periods April,06,o O",ot 
"r,ZOOUand paid tax @, l% along with the returns. ih" ,"ririon notice alsoshows Rs.2, 10. r 

(),500/- 
as the turnover reportea in re .eiurns in FormVAT 2O0 for the said periods. lt i, not 

"lea. 
fro,, ih" ,"ri.ion no,i""where from lhe outpul tumover of Rs.2,65,19,12gl- has been taken.Appellant har; theretbre requested to adopt the turnover ofRs.2, 10,19,500/- only lor the said periods and drop frrth", u"tion inthe matter. Appellant has also stated ,lf it is p;;posed ro proceed

firrther on this is:;ue wr) request t,t kindly furnish the break up for thefigures adopted in the revision notice.,
p. However to tht: surprisr of the appellant, the leamed DC committed agrave error in not fumishing the break up and simply contirmed theproposal. The DC ,tbserved that certain inlbrmation has beenfumished to the appellant. Revisional authority i. noi-i'po.,.uo",

to just furnish the infirrmation r eceived from ihe ;;;erc_ When aparticular tumovcr is proposed in the revision 
"",J",'U is for therevisional aulhority tc, explain the break ,O o,rJ ,o.,.." o, ,,,u,
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tumover. As the DC' failed to furnish the required information, the
impugned levy is ilk.gal and is in violation of principles of natural
j ustice.

q. Tax of Rs.69,874:- T his amount oftax has been levied unrier Section
4 (7) (e\ ofthe Act. hll the grounds rhat are mentioned earlier on this
issue may kindly be nrad as applicable to this tax amount also.r. It is submitted that l,:vy of tax of Rs.l,l4,8l4 for the period from
December,2005 to March,200(, and Rs.1,24,g70 for the period from
April,2006 kr Octobt:r,2006 urrder the above heads in the so called
revision is thurefore not correct.

s. For these grorrnds and the other grounds that may be urged at the time
of hearing, appellant l)rays to set aside the impugned Jrder as illegal
and to allow tlre appeal.

I

VIIITIFICATION

ne Appellant(s)

of the appellant
true and correct to

herein do
the best o

hereby declare that the facts stated above are
f my knowledge and belief

Verified today the 02"d day of .tVray,2 0il

r..-l:-
Appellant(s)

(

(


