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SuLr

SHOW CAUSE NOTICE

: Servlce Tax - Works Contract Servlces - M/s Modl Ventures
- Non payment of Service tax on taxable gervlces rendered -
Issue of Show cause Notlce - Reg.

M/s Modl Ventures, io-4-LA7 l3 & 4, II Floor, MG Roa<I,

Secunderabad - 5OO OO3 fiicrc in aftcr referred to as .the asaessee"] are

engagcd ir.r providing Construction of complex servlce and Works

Contract servlce. M/s Modl Ventures is a registered partnership firm
anct got thcmselves registered u,ith department on 17.O8.2OO5 under

Construction of Complex servlce and on 29.O2,2OO8 under Works

Contract Servlce for paynlcnt ol service ta-\ with STC No.

AAJFMO646DSTOO 1 .

2. Or-r gathering intelligenr:e that M/s Modl Ventures., being a

rcgistercd assessee ol the Service Tax department is not discharging tl"re

service tax liability properly, invcstigation has been taken up by the

clcpartment. Summons datcd 13.O1.2O1O for submission of rclevant

rccords /rlocuments / inforrnation have been issued to thern. On

vcrification of rccords submittecl by the assessee, it is found that M/s
Modi Ventures have under takcn one project namely Gulmohar Gardens

located at Mallapur village, Uppal Mandal, RR District (total 5O6

Reslderrtial units) in the year 2OO6 and received arnounts from customers

lrorn April,2OO6 to December 2O1O towards sale of land, and

agreements for constructlon. llr the said projects, they have entered into

sale dced, and agreement for constructlon with their custotners in
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respect of 29O flats. Tl.rey have filecl the S.T.g returns for O412O06 to
O9I2OO8 and O4I2O1O to L2l2OlO. 1'hey have not filed the STA retltms
lor the periocls 1O/2OO8 to O3/2OIO. It is found that they have pairl tl.re

Service 'la-x, inclucling Ilcltrcation Cess and Seconclary and higl.rer
Dclncation cess of Rs.15,21,176/- under Construction of complex
servlce and Rs.5,25,567/- under Composltlon scheme o!' Works
contract service, on tlte receipts agailtst agreements for construcfion for
the period from Junc,2OO7 to December, 2OO8. They have ltaicl thc
Service Tax under Constructlon of complex service availing at,atetneltt
ttncler Notllication No.L/20()6-5T, dated ()I-()A-2006 (as amenrled) ar.rrl

r,rncler Works Contract service availing the Composition gcheme urrclcr
Rule 3(11 of the Works Contract (Composition Scheme for paymeut of
Servlce Tax) Rules,2OO7. It is found that they have stopped pa:r'ment of
Service Tax on receipts fi.om Ol-O1-2OO9 by misinterpreting the
clarification of the Boarcl vicle Circular No.1O8/O2I2OO9 - ST dated 29 r

January 2OO9.

3. A Statement was treen recorcled from Srl. A. Shanker Reddy, Deputy
General Manager (Administratlonf authorlzed representatlve oll
O1.O2,2O1O under Section 14 of the Central Excise Act,l944 ma(le
applicable to Service Tax virle Section 83 of the Finance Act,1994. Sr.i.

Reddy vide his Statement dated O1.O2.2OIO had, interalia, statecl that; the
activities ur-rdertaken by the company are providing services of construt--tior.r
of Residential Complexes; purchased the lancl under sale cleed ancl on that
they have constrlrcterl the resiclential complexes; initially, they collect. tl.re
amounts against booking forrr/agreement of sale and at the time ol
registration of the property, the amo.nt receivecr till then u,ill be rrlrocatecl
torvarcls Sale Deed and Agreement of const.rction; therefore, service tax
on amoultts received against Agreoment of construction portion up to
registration was remittecl immediately after the date of agreement; the
service tax on remaining portion of the amounts towards Agreement of
constructlon is paid on receipt basis; agreement of sale constitutes thc
total amount of the lancl / serni finisl.red flat with undivided share, o[ lar.rcl

and the value of constrllctiolt; the sale deed cor.rstitutes a condition to go
Ibr construction with the bttilcler and accordingly, tlte construction
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agreement will also be entered irnrnecliately or1 the same date of salc deed;
all thc process is in tl.re way o[ sale o[ the constr.uctecl unit as per tl.re
agreement of sale but possession was given in two phases one ls land /
semi llnished llat wlth undivld.ed share of land and other one
completed unit; this is cornrnonly aclopted procedurc as required
getti.g loatls from the ba,l<s. Irur.thcr, lrc stated that services to

la

for

a
residentlal unlt / complex, tvhich is a part ot a resitlential complcx, falls
Lrnder the exclusion clause in the definition of resir.lential complex.
Iurthcr, he stated that they l-ravc stopped coflectio, a.d payment of service
tax fro. o1'o1'2oo9 in the lighr of the crarification of thc Boarcr viclc
Circular No. lOAlO2l2OOg - ST dated 29ur January 2OO9.

4. As per Section 65(91a| of the Finance Act, 1994, ..Resldentlal

Complex means any complex comprislng of -

(i) a building or buildings, having more than twelve residential units
(ii) a common area; and
(iii) any one or more of facilities or services such as park, li[t, parking
spacc, community hall, comrnol] water supply or emuent treatment
system,

located within the premises and the layout of such premises is approved by
a;r authority under any law for tlre time being in force, but does not include
a complex which is constructed by a person directly engaging any other
persr:n for designing or planning of the layout, and the construction of such
complex is intended for personal usc as residence by such person.

5. The subject venturc of M/s Modl Ventures., qualifies to be a
residential complex as it contains more than 12 resldentlel unlts with
common area and common facllltles like common water supply etc., and
the layouts were approved by thc corrcerned authorities. M/s Modl
Ventures, rcceived the amotrnts froIrr the customcrs, as rnentioned in the

Sale deeds and agreements of conatructlon. As sccn from thc rccords
submittecl, the asscssees havc entered into (i) a sale deed and (ii) an

agreement for construction, with their customers. On execution of the

s&le deed, thc right on a propcl'ty got transferred to the customer, hence

tlrc construction service rcndered by the assessces thereafter to their
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cllstomers Llnder agreement of construction are taxable under service tax

as there exists service provider and service recipient relationship betrveen

them. As transfer of property in goods is involved in the execution of these

contracts, it appears that the services rendered by them after execution of

sale cleed against agreements of construction to each of their customers to

lr,hom the lancl was already sold vide the sale deeds are taxable services

rincler Constructlon of Complex servlces / Worka Contract Service.

6, lt is clarified in para 3of the Circular No.1O8/O2|2OO9 - ST,

dated 29th January 2OO9 that if the ultimate owner enters into a contract

for construction of a resklentlal complex with a promoter / builder /
developer, rvho himself provides service of design, planning arrd

construction; and after strch construction the ultimate owner receives sucl.r

property for his personal use, then such activit5r is not liable to service tax.

Therefore, as per the exctusion clause and the clarification mentionecl

above, if a builder/ promoter/ developer constructing entire complex for a
single persor-r for personal use as residence by such person u/ould not l)e
subjectcd to service tax. Normally, a builder/ promoter/ cleveloper

constrLrcts residential complex consisting of number of residential units
and sells those units to different customers. So, in such cases the

construction of complex is not rneant for one individual entity. Therefore, as

the whole complex is nol constructed for single person the excltrsior-r

providecl in Sec 65(9la) of the Finance Act,1994 doesn't apply. Further,
the buitrter/ promoter/ cleveloper normally enters into construction /
completion agreements after execution of sale deed, till the execution of sale

deed tl-re property remains in the name of the builder/ promoter/ cteveloper

and the stamp dutlr is paid on the value consideration shown in the sale

cleed. As regard the agreements / contracts against which they render
services to the customer after execution of sale deeds, there exists service

provider and service recipient relationship between the

btrilder/ promoter/ developer and the customer and such services are

leviable to service tax. Thus it appears that the contention and

interpretatiol-l of tl,e definition of the Constructior.r of Complex services and

Boarcl Circular dated 29.1,2OO9 by the assesees appears to be, incorrect.
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7. Board vide Circrrlar No.128/ 1()/2()1O-ST dated 24.OE,2O1O has

clari[ic<l as fol!oq's:

"u.e-[. 01/06/20O7 wlrct tlTe new seruice "Works Contract seruice'

rtrrr-s rrracle effectiue, clossrfcation of aforesaid seruices uolttd" utadergo cL

clurrge it case of lortg lettrt co,ll,rtcts euett tlaugh pant of tlrc seruice uas
class./ie.l under the tespectiue taxable seruice prlor to 07/06/2007. This is

because 'works contract' descnDes the nature of tlae dctiuitA more

specilicallA and, therefor e, as per tle prouisions of section 65A of the Finnce
Act. 1994, il woul<1 be tlte approptiote classifi,cation for the paft of the serutce

prouided rtfter that date. As reganls applicability of contposition schenrc, the

rrtateial fact tuould be utlrctlrcr suclt a contract satis.;ftes ntle 3(3) oJ the
Worlcs Contract (Cornposltlon Scheme Jor pagnent of Serulce Tax)

Rules, 2OO7. This ltrouisiort casls ar1 obligation for exercisirtg dn optiott to

clrcose the scherne pior to palJtnet-Lt of seruice tox r respect of a patlianlar

utorlrs contract, Once such ant optiott is ntade, it is applicable for the etTtire

cotiract antd ca nnot be altered. Tlrcrefore, in case a contrd.ct tulrcr e tle
prouisiort of seruice cottunenced. prlor to 07.06.2007 ond ang pagnterlt of

seruice to-r LUas n1acle under lle respectiue taxable seruice beforc

07,06.2007, lhe said cotlditiotr under rule 3(3) u-tas not satisJied dtTd thus

rro l.torliort of tlnt corrtract uoltld be eligible for cornposition scherne, On tle
otlrcr ltattd, euen if the prouisiott of seruice comfiLenced. belore 07.06.2007
bul rro payneri of seruice atrx uros nnde till the laxpager opted for the

co,rurosilio,r scl]:enle after its coning irrto effect fiotn 01.06,2OO7, suclt.

co,ll,'octs tDould be eligible for optirlg oI tle cotnpositiort scllr-nl"e'.

7,L. As clarifiecl by the abovcr Board Circular, the services rendered by

M/s. Modi Ventures during tl.rc period O1.O6.2007 to 31'12.2O1O are

cltrssifiable under Works Contract Servlces.

Service tax liabllity under works Contract servlce:

7.2. As per sectlon 6illOSlzzzzall of the Finance Act, i994 "taxable

service " under worl<s coutract tltcalls any service provided or to be

plovidccl to any persotl, by atty othcr person in relation to the execution of
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a works contract, excluding works contract in respect of roads, airports,
railways, transport terminals, bridges, tunnels and dams.

Expldndtlon.-For the purposes of this sub-clause, "tuorks contrdct"
means a contracl uherei\-
(i) Transfer of property in goods involved in the executiou of such contract
is leviable to tax as sale of goods, and

(ii) SLlch contract is for the purposes of carrying out,-
(") erection, commissioning or installation of plant, machinery, ecluipment

or structures, whether pre-fabricated or otherwise, installation of electrical
and electronic devices, plumbing, clrain laying or other installations for
transport of fluids, heating, ventilation or air-conditioning including related
pipe worl<, duct worl( alld sheet metal work, thermal insulation, sour-rcl

insulation, fire proofing or water proo{ing, lift and escalator, fire escape

staircases or elevators; or

(b) construction of a new building or a civil structure or a part thereof, or of
a pipeline or conduit, primarily for the purposes of commerce or ir-rdustry;

or

(cl conBtruction of a new resldentlal complex or a part thereofl or

(d) completion ancl firTishing services, repair, alteration, renovation or
restoratioll of, or similar services, in relation to (b) and (c); or

(e) turnkey projects including engineeiing, procurement and construction
or commissioning (DPC) projects;

7.3. Rule 2A of Scrvice Tax (Determlnation of Valuel Rules, 2OO6 the
valtte of \ rorl(s contract service determined shall be equivalent to the gross

amount clrargecl for the rvorks contract less the value of transfer of proPerty
irr goocls involvecl in the executior-r o[ the said works contract ancl the gross

amount charged for the works contract shall not include Value Acldecl Tax
(VAT) or sales tax, as the cirse may be, paid, if any, on transfer of property
in goods involved in the execution of the said works contract;

7.4, An optional Composltlon scheme for payment of Service 'lax ir-r

relation to Worka Contract Sorvlce has been framed by the Notification
No,32l2OO7-ST date<l 22.6.2o,07, effective from 01.O6.2O07, Lrnder
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Works Contract (Composltion Scheme for payment of Servlce Tax)
Rules, 2OO7. Under the saicl scherne, all assessee has to pay an amount
equivalcnt to two percent of lhe gross amount charged for the Works
Contract, excluding the Value Added Tax (VAT) or Sales Tax paicl or_r

trausfer o[ property of goods involverl in the execution of works contract.
With cffcct frorn O1.O3,2OO8 onu,arrls, the said rate oI 2 yo has been
cl-ranged to 47o vide NotlllcaHon No.?/2OO8_S,T. dsted O1,O3.2OOB.

7.5. ns lrer Rule 3(2) of Works Contract (ComposlHon Scheme for
Peyment of Service Taxl Rules, 2OO7, the provicler of taxable scrvice
shall not take CENVAT crcdit of cltrtics or cess paicl on any inputs, used it.r

or in rclatior-r to the said works contract, under thc provisions of CENVAT
Credlt Rules, 2OO4.

7.6. h.r tcrms of Board Circular dated 24,Oa.2O1O, the arnounts rcccived
towarcls construction scrvices after O,1.06,2OO7 were classilied unrler
Works contract servlces. The post sale deed collstruction services
rendcrecl by them to various custonters after O1.O6.2OO7 are classifiable
unclcr thc categoty of Works Contrqct Servlces. The subject venture of
M/s. Modt Ventures r,vas started in the vear 2OO6 and was going on after
O1.06.200Z also. llencc, thc saure arc Ongolng Works Contracts. As the
said project is an ongoing Works Contract and the assesees have paid
servlce tax under Constructiotr of Cornplex Servlce before O1,O6.2OO7,
thc bcncfit o[ Compoeltlon scheme can uot be cxtendecl.

L As M/s Modi Venturea have not furnished the month wise

particulars of amounts reccived exclusively on agreements for
Construction. Hencc, the scrvice tax liability has been. arrived at on the

basis o[ solt copies of tl-rc books of accounts provided by the asscssce vidc

thcir lctter dated 2O.O1,2O1O. Board vide Circular No. 1O8/O2I2OO9 -
ST, ilated 29th January 2OO9 has clarified tl-rat service tax is not

chalgcable for serrrices plovidcd upto the stage of Sale deed. Therefore the

receipt of amounts frorn each customer, to the extent of the sale deed

value, rvere cxcluded from the total receipts of individual customcr to arrive

at the total taxablc value of construction servlces rendered, post
executlon of sale deed,
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9. From June, 2OOZ to D€cember, 2O1O, M/s Modl Ventures, lrave

collected an amount of Rs.1318,1,5 6,949.1- against Agreements of
Constructlon in respect of ongolng Works contracts. In respect of these
contracts, the benefit of Composltions Scheme can not be extenclecl.

Further, they have also ,tot lLrnished lhe cletails of material consr:med. In
the absence of which the clerluction of material cost under Rute 2A of
Service Tax (Determinatlon of Value) Rules, 2OO6 can not be exterrclecl.
Hence, service tax calclllirtecl @12,36/" I LO,AOyo on Rs.l3,glr5 6,949 l-
works out to Rs.1,EB,6O,B19/- (service Tax of Rs.1,53,98,36g/_.
Dducatlon Cess of Rs,3,O7,967/-, Secondary & Hlgher Education Cess
of Rs.1,53,984/- (As dctailed in the Annexure to the notice). Horveve r,
M/s. Modi Ventures have paid an amolrnt of Rs.2o,46,7431_ |
Rs.9,2l,l76l- under Constructlon of Complex Servlces and
Rs,11,25,557/- under Works Contract Servlcesf after O1.O6,2OO2. ,Ihus

they have short paid / not p:ricl an amount of Rs.1,3g,13,526l_ (includtng
Cessesl, The same is liable for recovery uncler Sectlon Z3(1f of the
Finance Act, read with provlso flrere to. They are also liable to pay
interest on tl.re said antount under the provisions of Section 75 ol tl.re

Flnance Act,1994.

10. Therefore, it appears that M/s Modl Venturea have misinterpreted
the Boarcl Circular only with an intention to evade payment of service tax
and stopped paying service tax with effect from O1.O1.2OO9. Further, M/s
Modl Ventures are well aware of the provisions and of the liability oi
Service tax on receipts against the agreements for Construction zrnd have
not assessed and paici seruice tax properly by suppression of frrcts ancl
contravened the provisions of Secdon 6g of the Flnance Act, 1994 with
an intent to evade payment of service tax. They have intentionally not
shown any receipts towards constr-uction in their sro returns. Further,
they misinterpreted the definition of the works contract service with an
intent to evade payment o[ Selrice Tax. The fact of receipt of the amounts
towards construction has come to light only after the department has tal<en
Llp the investigation. Hence, the service tax payable by M/e Modt Ventures
appears to be recoverable under provlao to gub Sectlon (11 of Sectlon 7g
of tho Flnance Act, 1994.
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11. I,'roln the foregoir.rg it appears that M/s Modl Ventures,
ser:unclerabad []ave contrave.cd tl.re P'ovisions of sec$on 6E of the
Filrance Act, L994 rcad with Rrrle 6 ofthe Servlce Tax Rules, 1994 in as
muclr as they have not paid thc appropriate amount of servicc ta-x on the

'alue o[ t,-rable scrvices antl Section ZO of the Finance Act, 1994 read
with Rule 7 of thc Service Ta-x Rulcs, 1994 in as much as they have not
show, the amounts rcceived Io. the taxable services rendered ir-r the
statlltoly Rcturns and also did not tr.uly and correctly assess the tax due
o, l.lre serviccs proviclecl by tlre,l and also did ,ot clisclose the relevant
dctails / i,formatio,, rvith a, i,ttcnt to evatle payment of service tax a.d
hc,cc the i\rnounts are liable ['r recovery uncler provlao to the sectlon
73(1| of the Flnance Act, 1994 erlong with interest under Sectlon ZS of
thc Flnance Act, 1994. Furthcr, M/8. Modt Ventures have rer-rderecl

themselves liable for penal action under Section Z7 and Zg of the
Flnance Act, 1994.

12. Tlrcrcfore, M/s Modi Ventures, S-4-la7lg & 4, III Floor, MG Road,
Secunderabad - 5OO OO3, arr: hereby requirecl to show cause to the
Courrnissioner of Custorns, Central Exclse s,nd Service Tax, Hyderabad_
II Commisslonerate, L.B, Stadium Roatl, Basheerbagh, Hyderabad-SoO
OO4, u'ithir.r 3O(thirty) days of reccipt of this Notice as to wl.ry:

(t) att amount of Servlce Tax of Rs.1,ga,1g,E76l - (Rupees one
crore thlrty eight lakh thirteen thousand flve hundred and
seventy slx only) shorrltl rrot be demanded from them towartls
Servlce Tax ( including Cesses I orr the ,,Works Contract
Servlces", provided by theru durlng the period 01,06.200Z to
31.12.2O1O under the Section 73(1| of the Flnance Act, 1994
read with provlso ther.eto;

(iil interest should not be dernanded from them on the amount
demanded at (i) above untler the Section 75 of the Flnance

Act,1994
(iiil Penalty should not bc irnposcd on them under Sectlon 77 of

the Finance Act, 1994
(iv) Perralty should not be imposed on them under Section 78 of

the Finance Act, 1994
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13. They are also requirecl to produce at the time of showing cause, all
the evidence Llpon which they intend to rely in support of their defense.

They are also required to state whether they would lil<e to avail of
opportLlnity to be hearcl in person before the case is adjudicated. If they do
not reply to the Show Cause Notice within SO (thtrty) clays or do not
appear in person when the case is posted for personal hearing, it woulcl be
prestrmed that the Noticee does not have anJthing to state in their defense
or they do not prefer any personal hearing ancl case wi[[ be decicled on
merit based on the evidence available or.r record.

L4, This sl'row cause Notice is issued without any prejudice to any
other action that may be tal<en against the recipients of this Notice or any
other persons concerned rvith the Finance Act,1994 or any other law time
being in force.

15. The above Notice is issued placlng Rellance on the following
Records:

(1| Soft copy of the bank statements, books of accounts,
Customer documents 2OOB_O9 and 201O-11 (upto Der:201O),

(2) Service tax statement submitted by M/s Modi Ventures videletter date.l 29-L2-2OO9.

(3) The Statement dated O1-O2-2O1O of Sri. A Shankar. Reddy,Authorlsed person of M/s Modi Ventrrres.

{4} Balance Sheet of M/s Modt Ventures for the
2010-11.

ears 2006-07 to

Tax Hyderabad-II

tr.b .Lot/
(P.N. RAol

COMMISSIONElr

/s Modi Ventures, S-4-1gz l3 Ei 4, II lrloor,Mc Roa d, Secunderabad -

To

soo oo3. (

Copy to:

1. The
Commissio

through the supe rintendent of Service Tax, AE-Gr.Ul

Additional Commissioner, Service
nerate, Hytlerabad.

2. The Assistant Commissloner, Servlce Tax, Anti Evasion, Hyrlerabatl-II Commlsslonerate, Hyrlerabad.
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3. The superlntendent 
-_of Servlce Tax, AE_cr,u, Hyderabad_UCornmissionerate (w.r.t. file HesT No.S8/2bOB9-AE sT.c;.Ul wtflr adirection to se_rve the copy of the 

'otrce on ttr. as.esroes and forwarda copy of the datcd acknowledgement.

Master Copy / Office Copy.
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